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STATE  OF  CALIFORNIA. 


[dr.  No.  815.    First   Appellate   Dietriet.— Febniaiy   7,   1907.] 

FISHEB  AMES,  ReBpondent,  v.  TERESA  BELL,  Appellant. 

ACOOUNT — ^FUBADING — ^BlLL  OF  PARTICULARS — PURPOSE  OF  CODS  PROVI- 
SION.— ^The  purpose  of  the  provisions  of  section  454  of  the  Code 
of  Civil  Procedure,  that  'Mt  is  not  necessary  for  a  party  to  set 
forth  in  a  pleading  the  items  of  an  account  therein  alleged,  but 
be  must  deliver  to  the  adverse  party,  within  five  days  after  a  de- 
mand therefor  in  writing,  a  copy  of  the  account,  or  be  precluded 
from  giving  evidence  thereof,"  is  to  give  the  adverse  party  rea- 
sonable notice  of  the  items  constituting  the  claim  he  is  required  to 
meet,  so  that  he  may  prepare  for  triaL 

n»w — Naturr  ov  Bill  or  Particulars — Ampufication  of  Pleading — 
FuRTHSB  Order — ^Amendment. — The  bill  of  particulars  required  is 
in  the  nature  of  an  amplification  of  the  pleading  to  which  it  relates, 
and  it  is  to  be  construed  as  part  of  it  for  certain  purposes;  and 
when  the  court  or  judge  orders  "a  further  account  wnen  the 
one  delivered  is  too  general,  or  is  defective  in  any  particular," 
at  the  section  provides,  the  further  or  amended  account  is  to  bo 
construed  as  an  amended  pleading  for  certain  purposes. 

Id<-~Waivsr  ov  Objection  to  Amended  Bill — Motion  at  Trial — Ob- 
jxcnoN  TO  Evidence. — Where,  after  the  furnishing  of  an  amended 
bill  of  particulars  by  order  of  court,  the  defendant  made  no  objec- 
tion to  its  items  for  over  five  months,  and  until  the  very  moment  of 
trial,  objection  thereto  was  waived,  and  a  motion  then  made  for  a 
further  bill  of  particulars  came  too  late,  and  was  properly  denied. 
The  defendant  cannot  object  at  the  trial  to  any  evidence  coming 
within  the  general  scope  of  the  complaint  and  the  amended  bill  of 
pftrtieulars. 

6  CsL  App.— 1  (1) 
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Id. — Effect  ov  Amended  Bill — ^Pkiob  Bills  Superseded — New  Items 
— ^Waiteb  ov  Objection. — The  amended  and  last  bill  of  partieolan 
ordeied  bj  the  eourt  superseded  former  bills,  and  it  maj  include 
items  of  the  general  account  for  seryiees  not  before  specifieallj 
mentioned  in  previous  bills,  and  where  evidence  relating  thereto  was 
given  without  objection,  and  no  motion  was  made  to  strike  it  out  as 
a  whole,  tht  evidence  as  to  such  items  must  stand, 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  triaL    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

T.  Z.  Blakeman,  for  Appellant. 

Theodore  J.  Boohe,  for  Respondent. 

COOPER,  P.  J.— This  action  was  brought  to  recover  $8,500, 
balance  alleged  to  be  due  plaintiff  for  services  as  an  at- 
torney and  counselor  at  law,  performed  at  defendant's  in- 
stance and  request.  The  case  was  tried  with  a  jury,  and  a 
verdict  rendered  for  plaintiff  in  the  sum  of  $3,000,  upon 
which  judgment  was  entered.  Defendant  made  a  motion  for 
a  new  trial,  which  was  denied,  and  this  appeal  is  from  the 
judgment  and  the  order  denying  the  motion. 

It  is  not  claimed  that  the  evidence  is  insufficient  to  sustain 
the  verdict,  nor  is  there  any  suggestion  that  the  instructions 
to  the  jury  were  in  any  respect  erroneous.  The  main  con- 
tentions of  the  defendant  relate  to  a  bill  of  particulars  fur- 
nished by  the  plaintiff  to  the  defendant,  concerning  which 
error  is  claimed  in  the  refusal  of  the  court  to  make  an  order 
striking  out  the  bill;  in  the  refusal  of  the  court  to  compel 
the  plaintiff  to  furnish  such  bill  as  it  is  claimed  the  court 
ordered;  and  the  refusal  of  the  court  to  grant  the  defend- 
ant's motion  for  a  continuance  until  such  time  as  the  plaintiff 
should  have  furnished  a  bill  of  particulars  to  comply  with 
the  order  of  the  court.  As  these  allep:ed  errors  all  relate 
to  the  one  question  as  to  the  bill  of  particulars,  we  will  con- 
sider them  under  the  one  head. 

On  November  17,  1902,  upon  demand  of  defendant,  plain- 
tiff furnished  her  a  bill  of  particulars  which  contained  the 
item  of  $2|012.50  for  eight  hundred  and  five  consultations 
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between  September  21,  1895,  and  October  27,  1898,  and  the 
item  of  $5,587.50  for  legal  services  rendered  at  the  request 
of  defendant  in  the  matter  of  the  estate  of  Thomas  Bell, 
deceased,  and  in  the  matter  of  the  gaardianship  of  the  minors. 
Upon  motion  of  the  defendant,  and  on  the  thirtieth  day  of 
January,  1903,  the  court  made  an  order  directing  plaintiff 
to  make  and  deliver  to  defendant  a  further  bill  of  partic- 
ulars, specifying  separately  the  services  rendered  in  the  es- 
tate of  Thomas  Bell,  deceased,  and  for  defendant  as  guard- 
ian of  the  minors,  and  the  dates  and  general  subjects  and 
nature  of  the  eight  hundred  and  five  consultations.  On 
February  14,  1903,  the  plaintiff  delivered  to  the  defendant 
an  amended  bill  of  particulars  in  response  to  the  order  that 
had  been  made  by  the  court.  Defendant  claims  that  the 
amended  bill  of  particulars  did  not  comply  with  the  order 
of  the  court  in  certain  respects,  and,  on  the  sixteenth  day 
of  March,  1903,  the  court,  at  the  request  of  the  defendant, 
made  an  order  directing  the  plaintiff  to  furnish  defendant 
with  "an  amended  and  further  bill  of  particulars.''  On 
the  twenty-eighth  day  of  April,  1903,  in  response  to  the 
second  order  of  the  court,  the  plaintiff  served  defendant 
with  an  amended  and  further  bill  of  particulars,  in  which 
he  gave  at  great  length  statements  of  services  in  the  vari- 
ous matters  connected  with  the  estate  of  Thomas  Bell,  de- 
ceased, the  guardianship  matters,  and  his  various  services 
for  defendant  as  her  attorney.  This  amended  and  further 
bill  of  particulars  goes  into  detail  as  to  dates,  times,  places, 
time  occupied,  and  kind  of  services  rendered  for  the  de- 
fendant. It  takes  up  one  hundred  and  eighty-seven  folios, 
or  nearly  half  the  transcript,  and  evidently  was  an  attempt 
in  good  faith  to  comply  with  the  order  of  the  court  It  was 
not  objected  to,  except  as  hereinafter  stated,  and  the  case 
was  set  down  for  trial  at  the  request  of  the  parties.  The 
deposition  of  the  defendant  was  taken.  The  case  was  not 
reached  on  the  trial  calendar  of  the  court  until  October  6, 
1903,  and  during  the  time  intervening  after  the  last  bill  of 
particulars  was  served  and  up  to  October  5,  1903,  a  period 
of  over  five  months,  no  objection  was  made  to  the  last  bill 
of  particulars,  and  no  intimation  by  defendant  that  she  would 
not  be  ready  for  trial.  On  the  day  the  case  was  called  for 
trial,  and  upon  only  one  day's  notice,  defendant  made  a 
dotion  to  strike  from  the  files  the  last  bill  of  particulars, 
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and  asked  for  an  order  to  compel  the  plaintifb  to  fomisli 
another  bill  of  particulars,  and  for  a  continuance  of  the  ease 
until  the  plaintiff  should  comply  with  the  orders  of  the 
court  already  made  in  regard  to  the  bill  of  particulars.  The 
court  denied  each  of  said  motions,  and  directed  the  parties 
to  proceed  with  the  trial.  In  this  the  court  did  not  abuse 
its  discretion.  As  to  whether  or  not  the  defendant  should 
have  used  more  diligence,  and  asked  for  relief  in  regard  to 
the  bill  of  particulars  before  the  trial,  so  as  not  to  interfere 
with  the  orderly  conduct  thereof,  and  as  to  whether  or  not  the 
amended  bill  of  particulars  substantially  complied  with  the  or- 
der of  the  court,  were  matters  resting  largely  in  the  discre- 
tion of  the  trial  judge.  It  is  provided  in  section  454,  Code 
of  Civil  Procedure,  that  when  the  items  of  an  account  are 
not  set  forth  in  a  pleading  the  pleader  ''must  deliver  to  the 
adverse  party,  within  five  da3rs  after  a  demand  therefor  in 
writing,  a  copy  of  the  account,  or  be  precluded  from  giv- 
ing evidence  thereof.  The  court  or  judge  may  order  a  fur- 
ther account  when  the  one  delivered  is  too  general,  or  is  de- 
fective in  any  particular."  The  purpose  of  the  above  sec- 
tion is  to  give  the  adverse  party  reasonable  notice  of  the 
items  constituting  the  claim  which  he  is  required  to  meet, 
so  that  he  may  prepare  for  trial.  It  is  in  the  nature  of  an 
amplification  of  the  pleading  to  which  it  relates,  and  is  to 
be  construed  as  a  part  of  it  for  certain  purposes.  It  has  the 
effect  of  restricting  the  evidence  and  limiting  the  recovery 
to  the  matters  and  things  set  forth  therein,  provided  proper 
objections  are  made,  and  the  court's  attention  called  to  any 
material  departure  from  it  When  the  court  or  judge  or- 
ders a  further  account  or  bill  of  particulars,  as  the  section 
provides  may  be  done,  the  further  or  amended  account  is 
to  be  construed  as  an  amended  pleading  for  certain  purposes. 
We  therefore  have  in  this  case  an  application  made  by  de* 
f endant,  at  the  time  the  case  is  ready  for  trial,  for  an  or- 
der requiring  the  plaintiff  to  serve  a  further  account  or  biU 
of  particulars.  The  court  may  well  have  denied  the  motion, 
for  the  reason  that,  defendant  having  made  no  objection  to 
the  last  biU  of  items  served  upon  her  for  over  five  months^ 
and  not  till  the  moment  of  the  trial,  the  motion  came  too 
late.  {Dennison  v.  Smith,  1  Cal.  437;  Connor  v.  Hutchi- 
$an,  17  CaL  279;  McCarthy  v.  Mt.  Tecarte  L.  dt  W.  Co., 
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110  CaL  687,  [43  Pac  391] ;  SUva  ▼.  Bair,  141  CaL  601,  [76 
Pac  162].) 

PlaintifF  was  allowed  to  testify,  under  defendant's  obi 
jection,  to  servicea  in  examining  the  claims  of  seven  cred- 
itors of  the  estate  of  Thomas  Bell,  deceased,  one  being  a 
claim  for  $16,000,  and  also  to  services  in  the  contested  claim 
of  one  Butler  against  the  estate  for  $1,600,  and  other  items 
of  like  character.  The  main  ground  of  objection  to  the  evi- 
dence was  that  the  amended  bill  of  particulars  was  not  suffi- 
ciently specific,  did  not  set  forth  the  dates  on  which  the  sev- 
eral items  of  services  were  performed,  and  that  the  bill  of 
particulars  did  not  comply  with  the  order  of  court.  The 
matters  concerning  which  plaintiff  was  testifying  were  not 
wholly  omitted  from  the  last  bill  of  particulars,  and  we  are 
of  opinion,  from  what  has  already  been  said,  that  the  de- 
fendant had  waived  the  right  to  any  further  bill  of  par- 
ticulars, or  to  object  to  any  testimony  within  the  general  scope 
of  the  complaint  and  the  amended  biU.  The  bill  of  particu- 
lars contained  the  following  items: 

''Between  the  15th  and  18th  days  of  said  month  (October, 
1895),  he  examined  the  accounts  of  seven  creditors  of  said 
deceased,  and  thereafter  the  petitions  of  two  of  said  credi- 
tors, one  for  a  sale  of  real  estate,  and  the  other  for  an  or- 
der to  show  cause;  also  a  return  of  sale  thereon." 

''On  November  26,  1895,  he  prepared  and  filed  the  answers 
of  defendant  to  said  petitions  of  said  creditors;  thereafter, 
and  during  said  month  he  received  a  demurrer  to  said  an- 
swers and  examined  claims  of  P.  F.  Butler  and  Boos  Bros, 
against  said  estate." 

"During  said  period  of  time,  between  said  21st  day  of  Sep- 
tember, 1895,  and  said  27th  day  of  October,  1898,  plaintiff 
was  obliged  to  and  did  appear  repeatedly  in  court,  upon  the 
hearings  and  trial  of  said  proceedings  hereinabove  specified, 
and  in  relation  to  matters  connected  with  the  administration 
of  said  estate." 

This  was  sufficient  to  notify  the  defendant  of  the  nature 
of  the  charge  in  the  estate  of  Thomas  Bell,  deceased,  and  the 
amount  of  the  charge  as  attorney  for  the  guardian  of  the 
minon^  and  authorized  evidence  as  to  the  nature  and  char- 
aeter  of  the  services  performed  under  each  heading  in  con- 
nection with  the  estAte  or  the  guardianship  respectively. 
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The  defendant  complains  that  while  the  plaintiff  made  no 
eharge  in  his  first  bill  of  particulars  for  his  services  rendered 
plaintiff  in  and  about  the  g^iardianship  of  the  Bell  minors, 
he  did  make  such  charge  in  the  last  bill.  The  amended 
and  last  bill  of  particulars  superseded  the  others,  and  we 
know  of  no  reason  why  it  might  not  include  all  services  ren- 
dered to  and  for  defendant  at  her  special  instance  and  re- 
quest. A  further  answer  to  the  last  contention  is  that  the 
evidence  given  by  plaintiff  relative  to  the  guardianship  was 
given  without  objection,  and  no  motion  was  made  to  strike 
it  out  Counsel  for  defendant,  after  the  testimony  was  in, 
moved  to  strike  out  the  statement  of  plaintiff  as  to  consulta- 
tions with  defendant  in  regard  to  a  petition  to  revoke  her 
letters  of  guardianship,  but  the  motion  only  went  to  the  state- 
ment as  to  consultations. 

The  objection  to  the  inventory  and  appraisement  being 
received  in  evidence  as  to  the  value  of  the  estate  of  Bell  is 
extremely  technical,  and  the  ruling  not  of  sufficient  impor- 
tance to  justify  a  reversal  of  the  case.  Not  only  this,  but  it 
is  not  clear  from  the  record  that  the  counsel  objected  on  the 
ground  that  the  inventory  and  appraisement  were  incompetent 
because  hearsay. 

The  judgment  and  order  are  affirmed. 

Kerrigan,  J.,  and  Hall,  J.,  concurred. 


[CSt.  No.  840.    First  AppeData  Distrlet.— Febniaiy  S,   1007.] 

NELLIE  EILILLEA,  Respondent,  v.  KATE  WILSON  and 

WILLIAM  WILSON,  Appellants. 

Affmm  worn  IimxBTSDKiss — ^Plkaoinq — Lsoal  Conclttsion  IxpLTiNe 
Fact — JuDGMXNT  BY  Dkfaxtut. — A  complaint  ayerring  that  defend* 
anti  ''within  two  jean  last  past  became  indebted  to  the  plaintiif 
im.  a  ipeeilied  sum,  f oUowed  bj  other  proper  averments,  though  it 
states  a  legal  eonelnaion  as  to  the  indebtedness,  merely  implying  the 
material  faet,  is  soffieient^  in  the  abssnea  of  a  damumf ,  to  support 
a  jndcBiiat  ^f  dafantt. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
J.  B.  Gibson,  for  Appellants. 
Davis  &  Klein,  for  Respondent 

HALL,  J. — ^This  is  an  appeal  from  a  judgment  taken  by 
default  against  the  defendants,  who  neither  answered  nor  de- 
murred to  the  complaint 

The  only  i)oint  raised  upon  the  appeal  is  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  therefore  does  not  support  the  judgment. 

The  complaint  simply  charges  ''That  defendants  are  hus- 
band and  wife,  and  within  the  two  years  last  past  became  in- 
debted to  the  plaintiff  in  the  City  and  County  of  San  Fran- 
cisco, State  of  California,  in  the  sum  of  nine  hundred  ($900) 
dollars,"  followed  by  allegations  that  no  part  thereof  has 
been  paid  save  $280;  that  the  sum  of  $620  is  now  due;  that 
defendants  have  refused  to  pay  the  same  or  any  part  thereof, 
although  demand  has  been  made  therefor. 

It  is  insisted  that  the  general  allegation  of  indebtedness  Is 
but  an  allegation  of  a  conclusion  of  law,  and  is  not  an  allega^ 
tion  of  a  fact,  and  therefore  the  complaint  states  no  cause  of 
action. 

Without  in  detail  discussing  the  various  cases  cited  by  ap- 
pellant in  support  of  his  position,  it  is  sufficient  to  say  that 
in  a  ease  later  than  any  cited  by  appellant,  it  has  been  held 
that  an  all^ation  of  a  conclusion  of  law,  which  cannot  be 
distinguished  in  principle  from  the  allegation  in  this  case, 
is  sufficient  to  support  a  judgment  by  default.  {Penrose  v. 
Winter,  135  Cal.  289,  [67  Pac.  778].)  In  this  latter  case 
there  was  no  allegation  of  nonpayment  of  a  debt  secured  by 
mortgage,  save  that  a  specified  sum  ''is  now  due  and  owing.'' 
The  court,  however,  upon  an  appeal  from  a  default  judgment, 
held  the  allegation  sufficient  to  support  a  default  judgment, 
expressly  overruling  RycM  v.  Holliday,  110  Cal.  337,  [42  Pac 
891],  where  the  contrary  was  held.  The  court  said:  **It 
18  true  that  the  allegation  was  made  in  the  form  of  a  legal 
conclusion,  in  which  the  material  fact  was  merely  implied. 
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but,  in  the  absence  of  any  demurrer  such  faults  of  pleading 
are  cured  by  the  judgment" 

The  allegation  that  a  certain  sum  '^is  due  and  owing"  is 
an  allegation  of  a  conclusion  of  law  of  the  same  kind  as  is 
the  allegation  that  defendants  became  indebted  to  plaintiff 
in  a  certain  sum.  There  is  no  difference  in  principle  be- 
tween the  two  forms  of  pleading.  The  case  of  Penrose  ▼. 
Winter,  135  Cal.  289,  [67  Pac  772],  is  decisive  of  the  point 
now  under  discussion. 

Judgment  is  affirmed. 

Cooper,  P.  J.y  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  March  8,  1907,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  April  8,  1907. 


[C9t.  Ko.  880.    Tint  Appellate  IHitrlet.— Febraaiy  8,  1907.] 

P.  A.  ELLIOTT,  Administrator  of  Estate  of  ADA  M.  HUD- 
SON, Deceased,  Respondent,  v.  CHARLOTTE  K. 
CLARE,  Special  Administratrix  of  Estate  of  GEORGE 
HUDSON,  Deceased,  Appellant 

Bntobcement  oy  Tbust-^Oohplaimt— Death  ov  Pabtobs— Lacbis 
Babbing  AcmoN — Gehibal  Dbmubbxb. — ^In  an  aetion  bj  the  admin- 
istmtor  of  a  deceased  wife  against  the  administratrix  of  the  de- 
ceased hnsband  to  enforce  a  trust,  where  the  complaint  shows  that 
the  trust  arose  out  of  a  transaction  occurring  more  than  fortj-flve 
jears  before  the  action  was  begun,  that  there  was  no  accounting 
between  the  parties,  that  an  accounting  would  involye  purchases 
and  sales  extending  through  more  than  fortj-flve  jears,  and  after 
their  death,  it  is  manifest  that  the  court  cannot  do  complete  justice 
at  so  late  a  day,  such  laches  appears  upon  the  face  of  the  complaint 
as  to  bar  anj  right  of  action,  and  the  defense  thereof  maj  be 
imised  by  general  demurmr  to  the  complaint^  which  it  was  error  to 
•ferrule. 
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APPEAL  from  a  jndgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  triaL    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

M.  C.  Hassett,  and  D.  H.  Whittemore,  for  Appellant 

WuL  H.  Chapman,  and  B.  F.  Mogan,  for  Respondent 

HALL,  J. — ^Plaintiff,  as  administrator  of  the  estate  of  Ada 
M.  Hudson,  deceased,  brought  this  action  against  Charlotte 
E.  Clark,  as  special  administratrix  of  the  estate  of  George 
Hudson,  deceased,  to  obtain  a  decree  that  certain  real  prop- 
erty, the  legal  title  to  which  was  in  said  George  Hudson  at 
the  time  of  his  death,  was  acquired  and  held  by  him  in 
trust  for  Ada  M.  Hudson,  and  for  her  estate  since  her  death, 
and  for  an  accounting  of  the  rents,  issues  and  profits  of  said 
property.  Defendant  demurred  to  the  complaint  on  the 
ground  that  the  complaint  did  not  state  facts  sufScient  to 
constitute  a  cause  of  action.  The  court  overruled  the  de- 
murrer, and  defendant  now  urges  that  the  court  erred  in  so 
doing,  and  we  think  this  contention  must  be  sustained. 

The  real  point  of  the  demurrer  is  that  the  complaint  upon 
its  face  shows  such  laches  on  the  part  of  plaintiff  and  his 
intestate  as  to  bar  any  right  of  action  upon  the  matters  set 
forth  as  plaintiff's  cause  of  action.  That  this  defense  may 
be  raised  by  general  demurrer  to  the  complaint  where  the 
laches  is  apparent  upon  the  face  of  the  complaint  is  well 
settled  in  this  state.  {Kleinclaus  v.  Dutard,  147  Cal.  245, 
[81  Pac.  516] ;  BM  ▼.  Hudson,  73  Cal.  285,  [2  Am.  St  Bep. 
791,4Pac.791].) 

This  action  was  commenced  on  the  sixteenth  day  of  June, 
1899.  It  is  alleged  in  the  complaint  that  Ada  M.  Hudson 
and  George  Hudson  intermarried  on  the  twenty-first  day  of 
December,  1853,  and  continued  to  be  husband  and  wife  until 
the  death  of  Ada  M.  Hudson,  which  occurred  on  the  seven- 
teenth day  of  May,  1897.  Gteorge  Hudson  died  March  12, 
1898.  It  is  further  alleged  that  prior  to  the  said  marriage 
Ada  M.  Hudson  did  deliver  to  George  Hudson  the  sum  of 
about  four  thousand  dollars  to  be  invested  for  her  by  him. 
That  he  did,  on  the  twenty-first  day  of  November,  1853, 
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purchase  a  certain  piece  of  real  estate,  and  as  a  part  of  the 
purchase  price  thereof  paid  the  said  $4,000,  but  took  the  title 
thereto  in  his  own  name.  That  he  thereafter  sold  said  prop- 
erty for  $13,000,  and,  with  the  consent  of  the  said  wife,  in- 
vested the  proceeds  in  real  estate,  and  thereafter  in  various 
ways  invested  her  money  so  that  when  he  died  he  held  in  his 
own  name  several  described  pieces  of  real  property.  It  is 
alleged:  ''That  as  a  portion  of  the  consideration  for  the  con- 
veyance to  him  of  all  of  said  real  property  so  owned  by  him 
at  the  time  of  his  death,  the  said  George  Hudson  did  pay 
and  deliver  the  said  moneys,  and  the  accumulations  thereof, 
of  said  Ada  M.  Hudson  so  delivered  to  him  by  said  Ada  M. 
Hudson  in  trust  to  invest  the  same  for  her  use  and  benefit/' 
In  other  words,  it  is  charged  that  a  portion  of  the  property 
held  by  George  Hudson,  at  the  time  of  his  death,  was  pur- 
chased with  proceeds  arising  from  the  $4,000  delivered  to  him 
by  Ada  M.  Hudson  in  1853. 

It  is  further  alleged  that  neither  said  George  Hudson  nor 
the  defendant  ever  rendered  an  accounting  *'of  such  moneys 
received  by  said  George  Hudson  as  aforesaid.'* 

It  is  thus  seen  that  plaintiff  is  endeavoring  to  obtain  the 
aid  of  a  court  of  equity  to  establish  and  enforce  a  trust  and 
claim  growing  out  of  a  transaction  that  occurred  more  than 
forty-five  years  before  the  bringing  of  the  action,  the  action 
being  brought  after  both  parties  to  the  original  transaction 
have  died. 

We  think  the  facts  set  forth  in  the  complaint  bring  this 
case  within  the  rule  laid  down  in  Klehiclaus  v.  Dutard,  147 
Cal.  245,  [81  Pac.  516],  where  the  defense  of  laches,  raised 
by  demurrer  to  a  complaint  to  enforce  an  alleged  trust  grow- 
ing out  of  a  transaction  thirty-five  years  old  was  sustained. 
In  this  latter  case  the  suit  was  brought  by  the  brother  and 
sister  of  Hypolite  Dutard,  and  the  administratrix  of  the  es- 
tates of  the  father  and  mother  of  said  Hypolite  Dutard, 
against  the  executors  of  the  will  of  said  Dutard.  It  was  al- 
leged that  on  the  death  of  the  father  of  said  Dutard  in  1865 
he  took  possession  and  charge  of  a  produce  business  of  the 
father,  in  trust  to  manage  and  conduct  the  same  for  the  bene- 
fit of  his  mother,  brothers  and  sisters  and  himself.  He  man- 
aged the  business  until  the  death  of  the  mother  in  1875,  and 
then  again  repeated  his  promises  to  manage  and  conduct 
the  business  and  property  for  the  benefit  of  his  brothers  and 
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sisters  and  himself.  It  was  expressly  alleged  that  ''he  never 
denied  or  repudiated  said  trust  or  his  said  agreements  and 
promises,  but  always  kept  and  lived  up  to  them";  that  ''he 
did  always — from  his  father's  death  until  his  death — admit 
and  acknowledge  his  said  promises,  and  that  he  always 
promised  to  account  and  pay  over  the  respective  shares  when- 
ever the  same  were  demanded.''  It  was  also  in  terms  al- 
leged that  he  had  never  accounted  or  paid  over  to  any  of 
the  beneficiaries  an3rthing  except  that  he  had  in  part  sup- 
ported his  mother  during  her  life.  It  appeared  that  from 
the  proceeds  of  the  original  business  Dutard  accumulated  a 
large  fortune.  It  was  held  that  a  court  of  equity  in  such 
a  case  should  refuse  to  entertain  the  action  by  reason  of  the 
laches  of  plaintiffs.  It  was  there  said : ' '  Following  the  maxim 
that  equity  aids  the  vigilant  and  not  those  who  slumber  on 
their  rights,  it  has  been  universally  declared  that  only  con- 
science, good  faith  and  reasonable  diligence  can  call  a  court 
of  equity  into  activity,  and  that>  entirely  independent  of 
any  statutory  period  of  limitations,  stale  demands  will  not 
be  aided  where  the  claimant  has  slept  upon  his  rights  for  so 
long  a  time,  and  under  such  circumstances  as  to  make  it  in- 
equitable to  enter  upon  an  inquiry  as  to  the  validity  thereof. 
Where  such  is  the  condition  the  demand  is,  in  a  court  of 
equity,  barred  by  laches.  .  •  .  The  doctrine  of  laches  may  be 
invoked  in  every  class  of  cases,  even  in  the  case  of  an  ex- 
press trust." 

In  the  case  at  bar  the  alleged  trust  arose  out  of  a  trans- 
action occurring  more  than  forty-five  years  before  the  bring- 
ing of  the  action,  which  was  brought  after  both  parties  to  the 
original  transaction  were  dead.  The  alleged  trust  arises  out 
of  the  investment  of  $4,000  belonging  to  Ada  M.  Hudson, 
who  was  then  Mrs.  Elliott,  in  a  piece  of  property  bought  by 
George  Hudson  in  his  own  name,  and  the  entire  purchase  price 
of  which  is  not  given  in  the  complaint  It  is  simply  alleged 
that  the  $4,000  was  paid  ^  ^  as  part  of  the  purchase  price  of  the 
said  real  property. ' '  If  this  were  true,  a  resulting  trust  arose 
in  favor  of  Ada  M.  Hudson  to  an  interest  in  said  property 
in  the  proportion  that  $4,000  bore  to  the  entire  purchase 
price  of  the  property. 

It  is  next  alleged  that  the  property  was  subsequently  sold 
for  $13,000,  and  the  proceeds  of  such  sale  again  invested  by 
said  George  Hudson.    Under  the  allegations  of  the  complaint 
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som«  part  of  that  $13,000  was  presumptiTeljr  the  property 
of  George  Hudson. 

It  is  next  alleged  that  Gkorge  Hudson  in  Tarious  ways 
did  invest  the  money  of  Ada  M.  Hudson,  and  was  at  the  time 
of  his  death  the  owner  of  five  several  pieces  of  land,  a  portion 
of  the  purchase  price  of  which  was  paid  out  of  the  money 
delivered  by  her  to  him,  and  the  accumulations  thereof. 

From  the  whole  complaint  it  is  apparent  that  the  court 
could  only  arrive  at  the  respective  rights  of  the  parties  by 
going  into  an  investigation  of  the  particulars  of  purchases 
and  sales  of  property  covering  a  period  of  over  forty  years. 
Both  parties  to  the  original  transaction,  out  of  which  plain- 
tiff's alleged  claim  arose,  being  dead,  it  is  manifest  that  it 
would  be  practically  impossible  for  a  court  at  this  late  day 
to  do  complete  justice.  This  is  a  ground  for  a  court  of  equity 
to  refuse  relief.  (Story's  Equity  Jurisprudence,  sec.  1520a; 
Klemclaui  v.  Dutard,  147  Cal.  245,  [81  Pac.  516] ;  18  Am.  & 
Eng.  Ency.  of  Law,  105.) 

We  think  the  complaint  upon  its  face  shows  such  laches  as 
to  bar  any  right  of  action  in  plaintiff,  and  the  demurrer 
should  have  been  sustained.  The  conclusion  to  which  we 
have  come  on  this  point  makes  it  unnecessary  to  discuss  the 
question  as  to  the  sufficiency  of  the  evidence  to  sustain  the 
findings  of  the  court 

The  judgment  and  order  are  reversed  and  the  cause  re- 
manded, and  the  court  directed  to  sustain  the  demurrer. 

Clooper,  P.  J.,  and  Kerrigan,  J^  concurred. 


[CiT.  No.  248.    Third  Appellate  Diitriet— Febmaiy  9,  1007.] 

BOBEBT  P.  JANSEN,  Appellant,  v.  SOUTHBBN  PACIFIC 

COMPANT,  Bespondent 

NXOUCDR^O— OONTBIBUTOBT    NflOUOENOl — INSTBUCTION — ^APPUOAmLITT 

TO  EviDSNCS. — In  an  action  to  recover  for  injuries  alleged  to  have 
been  snetained  bj  defendants'  train  while  plaintiff  was  erossing 
the  tmck,  where  the  evidence  dearlj  shows  that  if  plaintiff  and 
defendant  were  both  negligent,  their  negligence  was  eontemporaneons 
and  concurrent,  and  extending  up  to  the  very  time  of  the  accident, 
SB  instruction  to  the  effect  that  if  the  jury  beliflve  that  plaintiff 
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did  not  ezereise  raMonable  and  ordinaiy  care  to  prevent  the  injurj 
he  cannot  leeoTer,  notwithstanding  defendant'!  negligence^  unlen 
it  was  gross,  willful  and  intentional,  is  not  objectionable,  for  not 
nsing  the  words  "prozinuite  eontributorj  negligence,"  nor  for  not 
stating  the  rule  of  "the  last  dear  opportunitj." 

Id. — ^"PaoziUATi  Contbibutobt  Kmuoxnck'' — ^DsmnriON. — ^'Proxi- 
mate contributory  negligence''  is  that  negligence  of  plaintiff  which 
in  a  natural  and  continuous  sequence,  unbroken  hj  anj  inde- 
pendent cause,  contributes  to  the  injuries,  and  without  which  the  in- 
juries would  not  have  occurred. 

J94 — Contbibutobt  NBGueBNox  or  Tbatilib  OBossoro  Tbagk— Fail- 
UBB  TO  Look  akd  Lmtbn. — ^It  is  the  duty  of  a  traveler  when  at- 
tempting to  cross  a  railroad  track  to  look  and  listen  for  an  approach- 
ing train,  and  it  is  contributory  negligence  for  him  to  expose  himself 
to  danger  without  making  any  effort  to  ascertain  whether  a  train 
was  approaching  by  which  he  was  injured. 

Id. — Instbuctions  to  bx  Biad  Toobthkb^-Pboxhcatb  Oontbibution. — 
Instructions  are  to  be  read  together;  and  where  an  instruction  was 
embodied  in  the  charge  as  to  the  negligence  of  plaintiff,  caution- 
ing the  jury  that  they  must  iind  whether  '*  plaintiff  was  guilty 
of  negligence  which  proximately  contributed  to  his  injuries,"  the 
omission  of  "proximate  eontributoxy  negligence"  in  the  particular 
instruction  objected  to  was  not  prejudidaL 

Id. — INAFFLIGABUI  INSTBUCTION — ^"IiA8T  GLXAB  OPrOBTUinTr"— ACTUAL 

Kmowlxdgx  or  Pbbil  Essential.— An  instruction  as  to  the  "last 
clear  opportunity"  was  wholly  inapplicable  where  there  was  nothing 
in  the  evidence  to  support  it.  It  is  essential  to  the  applicability  of 
the  doctrine  of  later  negligence  of  the  engineer  that  he  must  have 
been  actually  aware  of  plaintiff's  danger  in  time  to  have  obviated 
it;  and  where  the  evidence  shows  that  after  his  discovery  of  plain- 
tiff's peril  and  inattention  to  danger  the  engineer  did  all  he  could 
to  prevent  the  accident,  no  later  negligence  on  his  part  existed. 

iDd — ^iNSTBUcnoN  AS  TO  WiujruL  Injubt  hot  Pbbjudioial.— Though 
defendant  would  have  no  right  in  any  event  to  injure  the  plaintiff 
wantonly,  willfully  and  with  an  intentional  purpose  to  hurt  him,  and 
though  an  instruction  on  that  subject  might  have  been  eliminated, 
owing  to  the  fact  that  there  was  no  issue  or  eridence  as  to  wanton  and 
intentional  injury,  its  presence  could  not  prejudice  the  appellant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County,  and  from  an  order  denying  a  new  trial. 
S.  P.  Hall,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

D.  M.  Delmas,  and  Gibson  &  Woolner,  for  Appellant. 

P.  F.  Dunne,  for  Bespondent. 
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BUBNBTT,  J.— This  is  an  action  for  damages.  It  was 
occasioned  by  serious  personal  injuries  received  by  appellant 
at  Encinal  station,  Alameda,  on  the  railroad  of  respondent, 
and  which  were  due,  so  it  is  alleged,  to  the  negligence  of  re- 
spondent in  running  its  train  ''at  an  improper  and  negligent 
rate  of  speed  and  at  an  improper  and  negligent  point  of  time 
without  notice  of  warning  of  any  kind  whateyer,  and  so 
negligently  that  it  ran  upon  said  plaintiff  and  threw  him  to 
the  ground.*' 

The  case  is  somewhat  unique  in  this,  that  no  objection  by 
either  party  was  made  to  any  of  the  testimony;  only  five 
simple  instructions  were  requested  by  appellant,  and  three 
by  respondent;  without  substantial  modification  they  were 
all  given  by  the  court  and  the  verdict  of  the  jury  was  in  favor 
of  the  corporation. 

By  the  learned  counsel  for  the  appellant  only  one  point 
is  deemed  sufficiently  vulnerable  to  merit  attention  and  invite 
attack.  With  commendable  brevity  and  simplicity  it  is 
urged  that  prejudicial  error  was  committed  by  the  court  in 
giving  the  following  instruction:  ''I  instruct  you  that  it  was 
the  duty  of  the  plaintiff  to  have  a  reasonable  regard  for  and 
I>ay  such  reasonable  attention  as  a  reasonable  man  under 
such  circumstances  should  pay  to  the  preservation  of  his 
own  life  and  limb,  and  if  the  jury  believe  from  the  evidence 
that  he  did  not  on  that  occasion  exercise  such  reasonable  and 
ordinary  care  as  the  average  reasonable  man  would  exercise 
under  like  conditions,  he  cannot  recover  in  this  action,  what- 
ever may  have  been  his  injuries,  or  whatever  the  negligence 
of  the  defendant,  unless  the  negligence  of  the  defendant  was 
gross,  willful  and  intentional  and  exhibited  an  intentional 
purpose  to  hurt  him."  It  is  suggested  that  this  instruction 
is  open  to  two  objections — ^that  is,  in  attempting  to  state  the 
rule  of  contributory  negligence  the  essential  element  of 
''proximate"  contribution  has  been  omitted,  and  again,  that 
it  takes  no  account  of  the  doctrine  of  the  "last  clear  oppor- 
tunity," or,  as  aptly  expressed  by  appellant's  counsel:  "It 
tells  the  jury,  in  effect^  that,  even  though  the  engineer  dis- 
covered the  plaintiff  in  time  to  have  avoided  injuring  him 
by  the  use  of  ordinary  care,  yet,  he  was  not  guilty  of  action- 
able negligence,  though  he  failed  to  use  such  care,  unless  he 
purposely  ran  over  him,  with  the  intention  of  hurting  him," 

In  support  of  each  objection  one  authority  is  cited,  and  no 
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fault  can  be  found  with  the  doctrine  of  either.  The  first  is 
found  in  Deering's  Digest,  volume  2,  page  2058,  No.  123,  and 
is  as  follows:  "The  rule  releasing  a  defendant  from  respon- 
sibility for  damages  because  of  the  negligence  of  the  plaintiff 
is  limited  to  cases  where  the  act  or  omission  of  the  plain- 
tiff is  the  proximate  cause  of  the  injury."  It  is  hard  to 
conceive  of  any  authority  holding  differently.  In  support 
of  the  second  objection  appellant  invokes  the  case  of  Earring' 
tan  V.  Log  Angeles  Ry.  Co.,  140  Cal.  514,  [98  Am.  St  Bep. 
85^  74  Pac.  15],  wherein  it  is  declared  that  "no  purpose  or 
design  ...  to  injure  was  essential  to  defendant's  liability.'' 
In  the  consideration  of  the  first  objection  is  involved  the 
significance  of  the  expression,  "proximate  cause."  The  term 
scarcdy  needs  definition,  as  it  is  so  familiar  to  the  profession. 
Shearman  and  Bedfield,  in  their  work  on  Negligence,  section 
26,  however,  declare  that  "the  proximate  cause  of  an  event 
must  be  understood  to  be  that  which  in  a  natural  and  continu- 
ous sequence,  unbroken  by  any  new  independent  cause,  pro- 
duces that  event,  and  without  which  that  event  would  not  have 
occurred."  "Proximate  contributory  negligence,"  then,  must 
be  that  negligence  which  "in  a  natural  and  continuous  se* 
quence,  unbroken  by  any  new  independent  cause,"  contrib- 
utes to  the  injuries  and  without  which  the  injuries  would 
not  have  occurred.  But  it  is  apparent  from  the  evidence  in 
the  case  that  the  occasion  did  not  demand  the  definition  of 
'' proximate  contributory  negligence,"  and  it  is  equally  ob- 
vious that  the  omission  from  the  instruction  of  the  word 
''proximate"  or  its  equivalent  could  not  have  prejudiced  the 
appellant  This  is  indubitably  so  because  there  could  be  no 
controversy  as  to  whether  appellant's  "contributory  negli- 
gence" was  proximate  or  not.  The  evidence  all  shows  that 
appellant's  negligence,  assuming  it  to  exist,  continued  up 
to  the  very  moment  of  the  accident,  "unbroken  by  any  new 
independent  cause  and  without  which  that  event  would  not 
have  occurred."  This  is  manifest  from  the  testimony  of  ap- 
pellant himself.  In  his  account  of  the  accident  he  says:  "I 
boarded  the  first  car,  the  smoking  car— next  to  the  tender. 
I  was  going  to  the  city.  After  I  got  on  the  platform  I  turned 
around  and  saw  my  wife ;  she  made  a  motion  with  her  hand, 
as  I  understood  to  recall,  signaling  to  come  back.  .  .  .  My 
intention  was  to  come  down  again  the  way  I  came  up  on  that 
platform,  but  there  were  people  getting  on  there  still,  ao  I 
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stepped  off  on  the  other  side,  the  north  side  of  the  train. 

•  .  .  My  purpose  was  to  go  to  the  sidewalk  and  wait  until 
that  train  had  withdrawn  from  the  station  and  go  to  my 
wife  and  see  what  she  required  of  me  when  she  recalled  me. 

•  .  .  The  train  was  headed  toward  the  west^  and  I  was  turned 
northeast  with  my  back  toward  the  engine.  I  was  going  to 
the  northeast  comer  of  Lafayette  street  and  Endnal  avenue. 
In  order  to  do  that  I  had  to  cross  the  northerly  track.  The 
northern  and  southerly  tracks  are  11.95  feet  apart  During 
the  six  years  I  had  traveled  there  I  had  observed  that  the 
trains  never  met  there  at  the  station,  according  to  a  rule  of 
the  company  of  which  I  had  read,  that  the  train  would  not 
pass  on  the  double  track  in  Alameda,  at  stations.  After  step- 
ping off  the  car  I  was  not  conscious  of  anything;  I  didn't 
even  feel  the  blow.  As  I  got  off  to  cross  that  track  on  the 
northerly  side  of  the  train  I  was  leaving  I  did  not  turn  at 
all  in  the  direction  in  which  the  train  might  be  coming  from 
the  mole.  I  stepped  down  with  my  back  in  that  direction. 
I  did  net  stop  to  look  or  listen  or  to  see  if  any  train  was 
coming.  I  may  have  taken  two  or  three  steps.  I  couldn't 
say  whether  I  got  to  the  track,  whether  I  was  between  the  rails 
or  at  the  side  of  the  track.  I  think  I  got  hit  almost  im- 
mediately after  I  got  off  the  train." 

From  the  foregoing  account  it  could  be  argued  plausibly 
that  at  any  moment  from  the  time  he  left  the  train  until 
he  was  struck,  plaintiff  could  have  avoided  the  accident  by 
the  use  of  ordinary  caution — such  caution  as  ''a  person  of 
ordinary  prudence  would  use  for  his  own  protection  under 
the  same  circumstances,  in  view  of  the  danger  to  be  avoided." 
That  plaintiff's  negligence  was  the  '' proximate"  contributing 
cause  of  the  injury  is  not  open  to  discussion,  if  he  was  guilty 
of  any  negligence  at  all.  That  he  was  actively  at  fault  in 
voluntarily  exposing  himself  to  danger  without  making  any 
effort  to  ascertain  whether  a  train  was  approaching  from  the 
opposite  direction  seems  established  by  the  weight  of  au- 
thority. The  doctrine  of  the  cases  is  embodied  in  the  fol- 
lowing quotations  from  Shearman  and  Bedfield,  section  476: 
''It  is  a  rule  of  almost  invariable  application  that  a  traveler 
who  knows  or  is  bound  to  know  that  he  is  about  to  cross  the 
track  of  a  railroad,  upon  which  trains  may  lawfully  run  at 
greater  speed  than  ordinary  vehicles  upon  highwajns,  must 
look  and  listen  for  spproaohing  trains  before  even  attempt- 
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ing  to  orosa  the  track.  He  must  do  this  every  time  that  he 
crosses  the  track,  even  if  he  goes  to  and  fro.  He  should  in 
this  manner  make  sure  that  the  crossing  is  safe  and  clear 
before  using  it  He  ought  not  to  take  any  chances.  A  trav- 
eler must  look  in  every  direction  from  which  engines  could 
possibly  come.  .  .  .  One  who  stands  or  lingers  an  the  track 
must  continualljf  look  and  listen.  ...  It  is  no  excuse  for 
failure  to  look  and  listen  that  the  traveler  did  not  think,  just 
then,  about  the  railroad  or  its  dangers,  or  that  his  attmtion 
was  diverted  by  some  trivial  matter,  or  that  he  believed  that 
aU  trains  stopped  short  of  the  crossing,  or  that  no  regular 
train  was  due,  or  that  a  train  had  recently  passed,  or  that 
the  usual  or  statutory  signals  of  approaching  trains  were  not 
given.'' 

The  decisions  of  our  supreme  court  are  to  the  same  effect 
(Holmes  v.  Southern  Pac.  C.  By.  Co,,  97  CaL  161,  [31  Pae. 
834] ;  Bailey  v.  Market  St.  By.  Co.,  110  CaL  323,  [42  Pao. 
914] ;  Everett  v.  Los  Angeles  etc.  By.  Co.,  115  CaL  105,  [43 
Pae.  207,  46  Pac.  889] ;  Sego  v.  Southern  Pacific  Co.,  137  CaL 
405,  406,  [70  Pac  279].)  Hence  with  some  reason  defendant 
might  have  contested  the  propriety  of  submitting  to  the  jury 
at  all  the  question  of  negligence.  However,  in  view  of  the  con- 
flict in  the  evidence  as  to  whether  respondent  transgressed 
its  rule  in  reference  to  trains  passing  at  the  station  and  as 
to  whether  the  usual  signals  were  given,  and  keeping  in 
mind  the  testimony  of  appellant  that  he  relied  upon  said 
rule,  it  may  have  been  proper  to  allow  the  jury  to  deter- 
mine whether  under  all  the  circumstances  appellant  was 
chargeable  with  such  contributory  negligence  as  to  preclude 
recovery.  But  assuredly  no  question  could  arise  as  to 
whether  that  ''contributory  negligence''  was  proximate  or 
otherwise.  Again,  the  instructions  must  be  read  together,  as 
the  authorities  hold,  and  it  is  not  necessary  for  one  to  con- 
tain all  the  elements  when  the  omission  is  supplied  by  other 
instructions.  What  the  court  meant  by  the  negligence  of 
plaintiff  is  shown  by  four  instructions  given  at  the  request 
of  plaintiff.  They  conclude  with  this  caution:  ''unless  you 
further  find  that  the  plaintiff  was  guilty  of  negligence  which 
proximately  contributed  to  his  injuries."  There  could  have 
been  on  the  subject  no  misunderstanding  in  the  minds  of  the 

jurors. 

5  Cftl.  App.- 
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What  has  been  said  will  apply  in  part  to  the  further  an- 
imadversion  of  appellant.  There  was  no  room  for  the  applica- 
tion of  the  doctrine  of  '^earlier  and  later  negligence/'  or, 
as  some  of  the  decisions  express  it,  ''of  the  last  clear  op- 
portunity." The  negligence  of  plaintiff  and  the  negligence 
of  defendant,  assuming  them  to  exist,  were,  without  contro- 
versy, contemporaneous  and  concurrent  and  extending  up  to 
the  very  time  of  the  accident  And  if  we  are  to  apply  the 
strict  doctrine  of  Everett  v.  Los  Angeles  Co.,  115  Cal.  128, 
[43  Pac.  207,  46  Pac.  889],  the  rule  could  not  apply  be- 
cause of  the  continuing  neglect  of  plaintiff  and  his  ability 
at  any  moment  up  to  the  time  of  the  accident,  by  the  exer- 
cise of  the  slightest  care  and  effort,  to  put  himself  out  of 
danger.  But  to  justify  the  instruction  of  which  complaint 
is  made  it  is  not  necessary  to  go  to  the  limit  of  the  Everett 
case.  It  is  sufficient  to  say  that  there  was  no  evidence  of  any 
last  clear  opportunity,  or  to  show  that  the  negligent  acts  of 
the  parties  were  distinct  and  independent  of  each  other  and 
that  the  engineer  could  have  stopped  the  train  after  knowing 
of  plaintiff's  danger.  Indeed,  as  a  complete  answer  to  appel- 
lant's contention,  it  is  submitted  that  all  the  evidence  shows 
that  the  engineer,  after  his  discovery  of  plaintiff's  dangerous 
situation,  notwithstanding  his  right  to  assume  that  plaintiff 
would  avoid  the  accident,  did  all  that  he  could  to  prevent  it. 
The  only  evidence  that  could  arouse  a  suspicion  to  the  con- 
trary is  found  in  the  testimony  of  one  B.  S.  Wheeler,  an  ap- 
parently honest  witness,  who  thinks  that  when  plaintiff  step- 
ped  upon  the  track  the  train  was  twenty  or  thirty  or  fifty 
feet  away.  This,  however,  is  merely  a  guess  on  his  part.  In 
this  connection  it  must  be  remembered  that  the  doctrine  of 
later  negligence  rests  upon  the  assumption  that  the  engineer 
must  have  been  actually  aware  of  plaintiff's  danger  in  time 
to  obviate  it  and  not  upon  the  proposition  that  by  the  exer- 
cise of  more  or  less  diligence  he  might  have  discovered  plain- 
tiff's peril  earlier.  {Herbert  v.  Southern  Pacific  Co.,  121  Cal. 
227,  [53  Pac.  651] ;  Harrington  v.  Los  Angeles  By.  Co.,  140 
Cal.  514,  [98  Am.  St  Rep.  85,  74  Pac.  15].)  The  latter  case, 
dted  by  appellant,  affords  him  no  comfort.  In  that  case  there 
was  evidence  of  a  'Uast  clear  opportunity,"  and  that  deceased, 
realizing  his  danger,  made  an  earnest  effort  to  escape.  The 
eourt  there,  nevertheless,  declares  that  the  liability  of  defend* 
ant  for  his  failure  to  exercise  ordinary  care  to  avoid  injury  to 
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plaintiff  who  ia  himself  negligent,  arises  only  when  he  dia* 
eoyera  plaintiff  in  a  dangerous  position  and  under  such  cir- 
eumstancea  aa  preclude  the  assumption  that  the  injured  party 
wiU  or  can  get  out  of  the  way.  Of  course,  in  any  event,  the 
defendant  would  have  no  right  to  injure  the  plaintiff  wan- 
tonly, willfully  and  with  ''an  intentional  purpose  to  hurt 
him/*  but  in  view  of  the  fact  that  in  the  case  at  bar  there 
was  no  evidence  and  no  issue  raised  as  to  any  wanton  and 
intentional  injury,  this  feature  might  have  been  elimin- 
ated from  the  instruction  in  question,  but  its  presence  there 
eould  not  possibly  injure  appellant. 

The  judgment  and  order  denying  the  motion  for  a  new  trial 
are  affirmed. 

Hart^  J.,  and  Chipman,  P.  J.,  concurred. 
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P.  B.  LBONHART,  Respondent,  v.  CALIFOKNIA  WINE 

ASSOCIATION,  Appellant 

AoxiON  ra  Bbs^ch  of  €k>NTaAOT— Pubohasb  of  GsAns — Diffxrent 
Kinds  and  Pbigks — ^Pleading — Shbinkagb  in  WxieHT— Dkmubsxb 
fob  Ungxbtaxntt — ^Habmless  Ebbob. — In  an  action  to  reeoyer  dam- 
ages for  breaeh  of  a  eontraet  to  purehaae  grapes  of  different  kinds 
and  prioee,  where  damage  was  claimed  for  rejection  of  one  kind 
and  lose  on  reeale,  and  also  for  shrinkage  in  weight  bj  reason 
of  delaj  in  acceptance  of  the  grapes  at  maturitj,  of  over  fortj-fiTe 
tons,  a  demurrer  for  uncertaintj  in  not  stating  what  shrinkage 
occurred  in  each  kind  of  grapes  at  a  designated  price  should  haye 
been  sustained;  but  where  it  appeared  in  eyidence  at  the  trial  that 
the  shrinkage  was  in  only  one  kind  of  grapes  deliyered,  the  error 
was  harmless,  and  not  ground  for  reyersal  of  a  judgment  for  plain- 
tiff. 

m^— UNOXBTAiN  PiAADiNG  LiKx  Othxb  Ebbob  Aftkb  Tbiai« — The  same 
rule  applies  to  errors  in  oyerruling  demurrers  for  uncertaintj  in 
pleading,  after  trial  of  the  issues,  that  appliee  to  the  errors  of  the 
eourt.  The  error  must  be  not  merelj  abstract,  but  must  be  preju- 
dicial and  injurious,  to  amil  the  appellant^  otherwise  he  has  no 
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B>. — ^TlBlCS  OF    OOKTBAOT  AS    TO    DSLIVKBT  OV    GKAPKS — ^INOONSISTK^ 

DsFBNSi  OF  Custom — ^Pabol  Eyxdenob  Inadmissibli. — ^A  eustom  m 
to  the  delivaiy  of  grapes  in  small  installments,  whieh  is  inconsistent 
with  the  tenns  of  the  written  contract  for  their  delivery,  eonsti- 
tntes  no  defense  to  the  action  for  its  breach;  and  the  contract  being 
certain  in  its  terms,  parol  proof  of  usage  is  not  competent  to  yarj 
it 

Id.— JuBT  Trial— Bequest  fob  Special  Yebdict— Bstusal — Ebbob 
NOT  Shown — ^Pbjbsumptions  upon  Appeal. — ^Where,  upon  the  trial 
of  the  action  bj  juiy,  defendant  requested  a  special  Tordiet,  which 
was  refused,  and  the  record  upon  appeal  ftuls  to  specify  upon  what 
issues  it  was  requested,  no  error  is  shown  in  the  refusal.  Error 
will  not  be  presumed  upon  appeal;  but  all  intendments  are  in  favor 
of  the  regularity  of  the  action  of  the  trial  court. 

Id. — Etidencb— Delay  of  Otheb  Persons  in  Delivbrt  of  Orapeb. — 
Evidence  on  the  part  of  the  plaintiff  to  show  that  persons  other 
than  the  plaintiff  were  delayed  in  the  delivery  of  their  grapes  was 
admissible,  not  to  show  that  plaintiff  was  also  delayed,  but  to 
show  the  congested  condition  and  lack  of  facilities  at  the  winery  of 
the  defendant  for  accepting  grapes. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County,  and  from  an  order  denying  a  new  triaL  George  E. 
Churdby  Judge. 

The  f  aets  are  stated  in  the  opinion  of  the  eourt 

Pillsbury,  Madison  &  Sutro,  and  Johnston  &  Jones,  for  Ap* 
pellant 

The  complaint  was  uncertain,  and  the  eourt  erred  in  over- 
ruling the  demurrer.  (McMory  ▼.  Thomas,  98  Cal.  644,  33 
Pac  757;  Grandana  v.  Lovdal,  70  Cal.  161,  11  Pac  623.) 
The  custom  as  to  the  delivery  of  the  grapes  was  a  proper 
defense,  and  the  defendant  should  have  been  allowed  to  prove 
it  ( 12  Cyo.  1082,  and  cases  cited. )  The  test  is  whetb  er,  if  the 
custom  had  been  written  into  the  contract^  it  would  render 
it  insensible  or  inconsistent  (12  Cyc  1092;  The  Alida,  1 
Abb.  Adm.  171 ;  Rendenau  v.  BuUock,  147  N.  T.  269,  41  N. 
B.  561;  Ah  Tang  v.  Earl  Fruit  Co,,  112  Cal.  679,  45  Pac  7; 
McKeefrey  v.  Connellsville,  56  Fed.  42,  5  C.  C.  A,  482; 
Robinson  v.  United  States,  13  Wall.  363,  20  L.  Ed.  653.)  The 
court  erred  in  refusing  the  written  request  for  a  special  ver- 
dict in  writing  upon  issues  specified  therein.    The  court  must 
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grant  luoh  raqaest    (C!ode  Civ.  Proo.,  sec*  625,  as  amended 
1905.) 

L.  L.  Cory,  for  Bespondent 

Under  the  proofs  at  the  trial,  any  error  in  oyerralinff  the 
demurrer  for  uncertainty  appears  not  prejudicial.  (HoU 
land  V.  McDade,  125  Cal.  353,  58  Pac.  9 ;  Stephenson  v.  Deuel, 
125  CaL  656,  58  Pac.  258 ;  Alexander  y.  Central  Lumber  Co.. 
104  Cal.  536,  38  Pac.  410.)  The  contract  was  definite  and 
certain  as  to  terms  and  could  not  be  varied  by  eyidence  of 
usage  or  custom.  {Withers  y.  Moore,  140  Cal.  691,  74  Pac. 
159;  Corwin  y.  Patch,  4  Cal.  204;  Pclhemus  v.  ffetmon,  60 
Cal  438 ;  Ah  Tong  y.  Earl  Fruit  Co.,  112  CaL  679,  45  Pac. 
7 ;  Hughes  y.  Bray,  60  Cal.  284 ;  Moran  y.  Prather,  23  Wall. 
499-501,  23  L.  Ed.  121 ;  Partridge  y.  Insurance  Co.,  15  Wall. 
579,  21  L.  Ed.  229;  Bernard  y.  Kellogg,  10  WalL  383,  19 
L.  Ed.  987.)  No  error  appears  in  the  record  as  to  the  refusal 
of  the  request  for  a  special  yerdict  and  error  cannot  be  pre- 
sumed. [Sheehy  y.  Shirm,  103  Cal.  325,  37  Pac.  393 ;  In  re 
Toakatn,  103  Cal.  503,  37  Pac.  485;  Rudel  y.  Los  Angeles 
County,  118  Cal.  281,  50  Pac.  400 ;  McLennen  v.  WUcoz,  126 
Cal.  51,  58  Pac.  305.) 

KERRIGAN,  J. — This  is  an  action  brought  by  the  repond- 
ent  against  the  appellant  to  recoyer  damages,  claimed  to 
haye  been  sustained  by  respondent  through  the  failure  of  ap- 
pellant to  carry  out  the  terms  of  a  contract  for  the  purchase 
of  grapes. 

The  amended  complaint  alleges  that  respondent  deliyered 
to  appellant  a  certain  quantity  of  different  kinds  of  grapes 
specified  in  the  contract,  and  by  reason  of  the  delay  of  ap- 
pellant in  accepting  the  grapes  as  they  matured,  a  large 
portion  of  the  grapes  which  were  deliyered  had  shrunk  in 
weight  to  an  amount  exceeding  forty-fiye  tons;  that  a  por- 
tion of  the  grapes,  the  Malagas,  was  rejected  altogether; 
that  the  Malaga  grapes  were  then  sold  for  the  highest  market 
price,  and  the  appellant  charged  the  difference  between  the 
amount  actually  realized  and  the  contract  price. 

The  action  was  tried  before  a  jury,  which  rendered  a  yer- 
diet  in  fayor  of  the  plaintiff.    The  appeal  is  from  the  judg- 
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ment,  and  from  the  order  denying  defendant's  motion  for  a 
new  triaL 

Appellant  demurred  specially  to  the  amended  complaint  on 
the  ground  that  it  could  not  be  determined  therefrom  what 
portion  of  the  shrinkage  in  an  amount  exceeding  forty-five 
tons  occurred  in  the  Zinfandel  grapes  deUvered,  what  por- 
tion occurred  in  the  Burger  grapes  delivered,  what  por- 
tion occurred  in  the  Faher  Zagos  grapes  delivered  and  what 
portion  occurred  in  the  Sultana  grapes  delivered.  The  eon- 
tract  fixes  the  price  for  each  of  the  first  three  kinds  named 
at  $16  a  ton,  and  that  of  the  last  kind  named  at  $15  a  ton. 
Had  the  price  to  be  paid  for  each  variety  of  grapes  been 
the  same  it  would  have  been  immaterial  how  the  shrinkage 
was  distributed.  The  complaint  is  uncertain  in  the  respeet 
pointed  out  in  the  demurrer,  and  it  should  have  been  sus- 
tained. The  error,  however,  is  highly  technical,  and  con- 
cerns a  mere  trifle  in  amount.  Only  a  very  small  proportion 
of  the  loss  could  have  been  in  the  $15  a  ton  variety,  for  the 
complaint  shows  that  but  a  little  over  three  tons  of  that 
variety  were  delivered,  and  then  again  the  evidence  discloses 
that  the  shrinkage  was  in  the  Zinfandels  alone.  The  error 
is  harmless,  and  does  not  affect  the  case.  The  court  will  not 
reverse  a  judgment  for  such  an  error.  In  the  case  of  Ale^ 
ander  v.  Central  L.  dk  M.  Co.,  104  CaL  536,  [38  Pac  410], 
it  is  said:  ''It  is  not  in  all  cases  where  error  has  been  com- 
mitted by  trial  courts  in  overruling  demurrers  to  complaints 
upon  the  grounds  of  ambiguity  or  uncertainty,  that  this  court 
will  order  a  reversal  of  a  judgment  based  upon  a  trial  of  the 
issues  made  by  the  complaint  and  answer.  The  same  rule 
applies  to  errors  of  this  character  as  is  invoked  as  to  all  other 
errors  of  the  court.  It  must  not  be  a  mere  abstract  error, 
but  it  must  be  prejudicial  and  injurious  error  in  order  to  avail 
appellant;  otherwise  he  has  no  cause  of  complaint.'*  (See, 
also,  Holland  v.  McDade,  125  Cal.  353,  [58  Pac  9] ;  Stephen- 
son V.  Dewey,  125  Cal.  656,  [58  Pac.  258].) 

The  appellant  in  its  answer  set  up  as  a  special  defense 
that  the  crushing  capacity  of  the  winery  at  which  these 
grapes  were  to  be  delivered  did  not  exceed  one  hundred  tons 
per  day,  and  that  the  amount  of  grapes  which  might  be  de- 
livered at  the  winery  under  ordinary  conditions  was  in  ex- 
cess of  nine  thousand  tons  during  a  season  lasting  usually 
about  ninety  days;  that  because  of  the  impossibililgr  of  hand- 
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ling  at  fhe  winery  at  one  time  all  the  grapes  of  one  season, 
it  was  known  and  understood  by  all  persons  delivering  grapes, 
including  respondent,  to  be  customary  for  each  person  to 
deliver  each  day  at  the  winery  only  such  proportion  of  the 
daily  capacity  of  the  winery  as  all  the  grapes  to  be  delivered 
hy  each  individual  for  each  season  bore  to  the  whole  amount 
of  grapes  to  be  delive:*ed  to  the  appellant  during  such  sea- 
son; that  this  custom  was  well  known  to  respondent  at  the 
time  of  entering  into  the  contract,  and  constituted  one  of  the 
conditions  thereof,  and  that  it  was  in  accordance  with  this 
custom  that  appellant  notified  respondent  not  to  deliver  his 
grapes  at  the  winery  during  the  season  of  1904  at  a  greater 
rate  than  one  or  two  loads  per  day.  The  contract  provides 
that  respondent  will  sell  and  deliver  his  grapes  at  certain 
prices,  etc,  ''and  payment  will  be  made  as  the  grapes  are 
delivered.'*  The  trial  court  took  the  view  that  these  allega- 
tions did  not  constitute  a  defense  to  the  written  contract 
sued  on  by  respondent  Under  the  terms  of  the  contract, 
respondent  could  make  as  many  deliveries  within  a  given 
time,  say  a  day,  as  he  pleased,  and  upon  delivery  he  was 
entitled  to  payment.  The  written  contract  makes  no  limita- 
tion as  to  deliveries.  The  alleged  custom  would  have  limited 
the  deliveries  to  one  or  two  loads  a  day,  and  in  that  respect 
would  have  been  inconsistent  with  the  written  contract.  A 
custom  inconsistent  with  the  terms  of  a  written  contract  is 
not  the  proper  subject  matter  of  a  defense.  In  the  case  of 
Withers  v.  Moore,  140  Cal.  591,  [74  Pac.  159],  the  defend- 
ant contended  that  the  contract  sued  upon  was  subject  to 
a  certain  custom.  In  that  case,  pages  596,  597  of  180 
CaL  [pages  160,  161,  74  Pac],  it  is  said:  ''The  con- 
tract  as  made  by  the  cablegrams  and  explained  in  the 
letter  is  not  uncertain  with  respect  to  that  point  in  ques- 
tion. It  is  a  positive  agreement  by  the  defendant  to  buy 
the  coal  in  question  of  the  plaintiff  at  the  price  of  twenty- 
four  shillings  and  three  penae  per  ton,  to  be  delivered  to  him 
free  of  any  expense  of  freight,  insurance,  exchange  or  duty, 
all  of  which  were  to  be  paid  by  the  plaintiff.  To  attach  to 
this  contract  the  custom  of  San  Francisco,  the  effect  of  which 
would  be  that  if  the  cargo  was  not  received  until  after  July 
1st,  1894,  the  defendant  would  pay  thirty-five  cents  less  per 
ton  than  the  price  agreed  upon,  would  be  to  vary  the  terms 
of  a  written  contract  by  parol  evidence.    The  Code  provides 
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that  evidence  may  be  given  of  'usage,  to  explain  the  true 
character  of  an  act,  contract,  or  instroment,  where  such  true 
character  is  not  otherwise  plain;  but  usage  is  never  admis- 
sible,  except  as  an  instrument  of  interpretation.'  (Code  Civ. 
Proc.y  sec  1870,  subd.  12.)  And  in  accordance  with  this 
principle  it  has  been  held  that  it  is  not  competent  to  vary 
a  written  contract  by  parol  proof  of  a  custom  where  the  con- 
tract is  certain  in  its  terms.  {HoUoway  v.  McNear,  81  CaL 
156,  [22  Pac.  514] ;  MUwmkee  Co.  v.  Palatine  Co.,  128  Cal. 
74,  [60  Pac.  518] ;  Ah  Tong  v.  Earl  Fruit  Co.,  112  CaL  681, 
[45  Pac.  7] ;  Burns  v.  Senneti,  99  Cal.  363,  [33  Pac.  916].)  " 

The  appellant  ui^es  that  the  trial  court  should  have  sub- 
mitted to  the  jury  certain  special  issues  requested  by  it. 
Upon  this  point  the  bill  of  exceptions  shows  only  this:  ''The 
defendant  California  Wine  Association  requested  the  court 
in  writing  to  direct  the  jury  to  find  a  special  verdict  in  writ- 
ing upon  certain  issues  in  the  case  specified  in  such  written 
request,  but  the  court  declined  to  direct  the  jury  to  find  a 
special  verdict  in  writing  upon  all  or  any  of  the  issues  as 
requested  by  this  defendant,  and  this  defendant  duly  and 
regularly  excepted  to  the  failure  of  the  court  to  so  instruct 
the  jury. ' '  The  record  fails  to  specify  what  the  request  was 
or  upon  what  issues  the  appellant  desired  a  special  verdict 
It  fails  to  point  out  any  error.  Error  will  not  be  presumed, 
all  intendments  being  in  favor  of  the  regularity  of  the  ac- 
tion of  the  trial  court.  (Sheehy  v.  Shinn,  103  Cal.  325,  [37 
Pac.  393] ;  In  re  Yoakum,  103  Cal.  503,  [37  Pac.  485] ;  Rudel 
V.  Los  Angeles  Co.,  118  CaL  281,  [50  Pac.  400] ;  McLennon  v. 
Wilcox,  126  Cal.  51,  [58  Pac.  305] ;  People  v.  Clark,  121  CaL 
633,  [54  Pac.  147].) 

The  plaintifi!  was  permitted,  over  the  objection  and  excep- 
tion of  the  defendant,  to  show  that  persons  other  than  the 
plaintiff  were  delayed  in  the  delivery  of  their  grapes.  To 
take  the  testimony  of  one  witness  by  way  of  example,  speak- 
ing of  deliveries,  T.  B.  Chipman  said:  "My  experience  was 
I  got  from  one  to  two  loads;  very  seldom  two  loads.  .  •  •  I 
saw  36  teams  delivering  there.  I  didn't  stay  there  night  and 
day.  I  left  my  wagon  and  would  go  there  next  day  with 
my  team,  and  get  in;  if  I  couldn't  I  would  wait  all  day  and 
go  back  home  at  night  again,  and  go  again.  That  is  the  way 
I  got  my  grapes  delivered.  That  was  the  condition  as  long 
til  I  was  there.    I  had  to  get  a  number  from  the  ofOioe.    Each 
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man  went  in  in  rotation  in  accordance  with  the  number  he  got 
from  the  office.  They  would  not  accept  them  in  any  other 
way."  The  testimony  was  not  admitted  to  show  that  be- 
cause others  were  delayed  in  the  delivery  of  their  grapes, 
plaintiff  was  also  delayed.  It  was  admitted  to  show  the  con- 
gested condition  and  lack  of  facilities  at  the  winery  for  ac- 
cepting grapes. 

It  is  claimed  the  court  erred  in  other  of  its  rulings  on  the 
admission  of  eyidence,  and  that  it  erred  in  the  rejection  of 
certain  evidence,  and  in  a  motion  to  strike  out  certain  testi- 
mony. We  have  examined  the  rulings,  and  are  of  the  opinion 
that  no  error  was  committed  regarding  thenu 

The  judgment  and  order  are  affirmed. 

Cooper,  P.  J.,  and  Hall,  J.,  concurred. 


[GIt.  No.  840.    Second  Appellate  DiBtriet.— Febniarj  18, 1907.] 

WILLIAM  RILEY,  Respondent,  v.  THE  LOMA  VISTA 
RANCH  COMPANY,  Appellant,  and  W,  W.  HOWARD 
and  W.  L.  RILEY,  Codef endants. 

Nsw  TsuAir— Appeal  vbom  OnDKfr— iNsumoisNor  of  ETn>XNOB— Er- 
PBGT  OF  BxvxBSAL. — A  reversal  bj  the  appellate  court  of  an  order 
denjing  a  new  trial,  on  the  ground  assigned,  that  the  findings  were 
not  justified  by  the  evidence,  has  the  effect  to  award  to  the  parties 
a  new  trial.  The  parties  oceupj  the  same  position  under  such  re- 
versal as  though  no  trial  had  ever  been  had.  The  ease  is  before 
the  eourt  below  for  trial  de  novo  of  aU  issues  of  fket,  upon  such 
proper  amendments  to  the  pleadings  as  the  eourt  maj  allow;  and 
the  parties  have  the  right,  upon  the  new  trial,  to  introduce  anj  and 
all  competent  evidence. 

lb. — ERBONSOUS    JUDOICXNT    UPON    MOTIOV,    WITH0I7T    TltUXr— FOBMBS 

juDGiCKNT  AOAiNST  CoDBFKNDANTS* — Where  the  superior  eourt, 
after  the  going  down  of  the  remittitur,  awarded  judgment  in  favor 
of  tho  respondent  against  the  appellant  upon  motion,  based  upon 
a  former  judgment  rendered  in  his  favor  against  eodefendants  of 
the  appellant,  without  anj  trial  or  findings  of  fact  against  the  ap- 
pellant, the  judgment  is  erroneous  and  must  be  reversed* 

fi>ii— Absxngb  of  I^nsxnss  not  Waivxd— Jumkknt  not  Soppobtb^* 
Biaaf  OF  Amui  hot  Waxyxd.— There  being  m»  findings  and  no 
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waiver  of  findings,  the  judgment  is  unauthorized.  It  cannot  be 
deemed  supported  bj  the  former  findings  set  aside  upon  reversal. 
The  mere  failure  of  appellant's  counsel  to  object  to  the  procedure 
adopted  hj  the  court  did  not  have  the  effect  to  waive  the  right  of 
the  appellant  to  appeal  from  the  erroneous  and  unsupported  order 
and  judgment  rendered  against  appellant  npom  motion,  without  the 
new  trial  allowed  bj  this  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Frank  F.  Oster,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Barstow  &  Yariel,  for  Appellant. 

Will  D.  Gould,  and  James  H.  Blanchard,  for  Respondent. 

SHAW,  J. — ^The  appellant  issued  to  one  Howard  its  ware- 
house receipt  for  a  quantity  of  hay.  A  part  of  the  hay  had 
been  delivered  when,  by  assignment,  the  respondent  acquired 
title  to  this  receipt,  demanded  the  balance  of  the  hay,  and 
upon  failure  to  deliver  the  same  instituted  suit  against  the 
Loma  Vista  Ranch  Company  for  the  value  thereof,  making 
as  parties  defendant  in  said  suit  Howard  and  one  W.  L. 
Riley,  who  was  respondent's  immediate  assignor.  Upon  the 
trial  he  obtained  judgment  against  Howard  and  W.  L.  Riley, 
but  as  against  the  Loma  Vista  Ranch  Company  it  was  ad- 
judged that  plaintiff's  (respondent's  here)  complaint  be  dis- 
missed and  that  said  company  have  judgment  for  its  costs. 
The  respondent  moved  for  a  new  trial,  which  motion  was^  by 
order  of  court,  denied,  and  on  his  appeal  therefrom,  this  or- 
der was  reversed  without  any  qualification.  {RUey  ▼•  Loma 
Vista  Ranch  Co.,  1  Cal.  App.  488,  [82  Pao.  686].) 

On  November  24,  1905,  and  after  the  remittitur  had  been 
filed  in  the  superior  court,  judgment  was  rendered  on  motion 
in  favor  of  respondent  William  Riley,  and  against  the  Loma 
Vista  Ranch  Company,  and  from  this  judgment  the  latter 
appeals  on  the  judgment-roll. 

The  order  of  reversal  was  general  and  not  qualified  by  any 
specific  direction,  the  ground  assigned  therefor  being  that 
the  findings  were  not  justified  by  the  evidence. 

The  effect  of  this  reversal  was  to  award  to  the  parties  a 
new  trial  of  the  case.     (Falkner  v.  Hendy,  107  GaL  49-54, 
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[40  Pac.  21,  386] ;  Myers  v.  McDonald,  68  Cal.  163,  [8  Pae. 
809] ;  Irwin  v.  Towne,  43  Cal.  23 ;  Kellogg  v.  King,  114  Cal. 
378,  [55  Am.  St  Rep.  74,  46  Pac.  166].) 

The  position  occupied  by  the  parties  was  identically  the 
same  under  this  reversal  as  though  no  trial  had  ever  been 
had.  "A  new  trial  is  a  re-examination  of  any  issue  of  fact 
in  the  same  court  after  a  trial  and  decision  by  a  jury  or  court, 
or  by  referees."  (Code  Civ.  Proc,  sec.  656.)  They  were 
left  free  to  make  such  proper  amendments  to  the  pleadings 
as  the  trial  court  might  allow,  and  upon  the  trial  to  intro- 
duce any  and  all  competent  evidence.  The  case  was  before 
the  court  for  trial  de  novo.  {Heidi  v.  Minor,  113  Cal.  385, 
[45  Pac.  700].) 

It  appears  that  no  trial  within  the  meaning  of  said  section 
656,  Code  of  Civil  Procedure,  was  ever  had.  The  judgment 
from  which  the  appeal  is  taken  recites  that  the  cause  came  on 
to  be  heard  ''on  plaintiff's  motion  for  judgment  against  de- 
fendant Loma  Vista  Ranch  Company,  a  corporation,  upon  re- 
mittitur  from  the  district  court  of  appeals'';  that  the  par- 
ties were  present  in  court  by  counsel;  the  rendition  of  the 
former  judgment;  motion  for  new  trial  and  order  denying 
same,  and  that  on  appeal  the  same  was  reversed;  and  ''it 
appearing  to  the  court  that  all  questions  of  fact  in  said  cause 
were  determined  and  finally  adjudicated  by  judgment  here- 
tofore entered  against  W.  W.  Howard  and  W.  L.  Riley,  and 
good  cause  being  shown  therefor,  and  no  objection  being 
made  thereof,  it  is  ordered,"  etc  It  thus  appears  that  there 
was  an  entire  absence  of  the  procedure  necessary  in  a  re- 
examination of  the  issues  of  fact  joined  by  the  pleadings.  No 
findings  were  made,  and  in  view  of  the  recitals  in  the  judg- 
ment, we  cannot,  in  aid  thereof,  indulge  in  the  presumption 
that  they  were  waived.  {People  v.  Forbes,  51  Cal.  628.) 
The  findings  made  upon  the  former  trial  were  brought  up  in 
the  transcript,  but  the  facts  then  found  by  the  court  sup- 
ported, not  this  judgment,  but  the  former  judgment,  and 
embodied  the  decision,  which  this  court  then  held  was  not 
justified  by  the  evidence. 

The  fact  that  counsel  for  appellant  did  not  object  to  the 
procedure  cannot  be  construed  as  consent  thereto.  Failure 
t»  object  was  not  a  waiver  of  its  rights  to  appeal  from  any 
eixoneous  order  or  judgment 
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Bespondent  insists  that  the  transcript  does  not  contain  the 
notice  of  motion  made  for  judgment  This  is  no  part  of  the 
judgment-roll,  and  further,  appellant  not  only  concedes  that 
the  notice  was  served,  but  makes  no  point  on  account  of  its 
absence. 

It  is  apparent  that  fhe  judgment  was  rendered  through 
misapprehension  and  inadvertence  of  both  the  respondent  and 
the  court,  and  that  counsel  for  appellant  did  not  conceive  that 
the  interest  of  their  client  demanded  that  they  enter  any  ob- 
jection to  the  procedure.  Want  of  criticism  should  not  be 
construed  as  commendation  of  the  position  assumed  by  ap- 
pellant in  this  behalf. 

It  is  urged  that  the  trial  court  should  now  be  directed  to 
enter  judgment  for  appellant  on  the  findings  made  on  the 
former  triaL  Section  657,  Code  of  Civil  Procedure,  provides 
that,  ''the  former  verdict  or  other  decision  may  be  vacated 
and  a  new  trial  granted,  on  the  application  of  the  party  ag- 
grieved, for  any  of  the  following  causes,  materially  affecting 
the  substantial  rights  of  such  party:  ...  6.  Insufficiency 
of  the  evidence  to  justify  the  verdict  or  other  decision." 
This  court  in  its  opinion  on  the  former  appeal  held  that  the 
findings  upon  which  appellant  now  bases  its  claim  for  a  judg- 
ment were  not  justified  by  the  evidence  and  reversed  the  or- 
der of  the  trial  court  denying  the  motion  for  a  vacation  of 
the  decision  and,  in  effect,  ordering  that  a  new  trial  be 
granted.  These  findings  having  been  set  aside,  and  the  record 
excluding  the  presumption  that  any  were  waived,  and  none 
other  having  been  made  in  any  subsequent  trial,  it  follows 
that  there  are  no  findings  to  support  any  judgment 

The  judgment  is  reversed  and  the  cause  remanded  for  a 
new  trial,  as  heretofore  ordered. 

Allen,  P.  J.,  and  Taggart,  J.,  concurred. 
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[Crim.  No.  44.    8e«md  Appellate  Digtrlet.— February  18, 1907.] 

THE  PEOPLE,  Respondent,  v.  STEVEN  HABBEN,  Ap- 
pellant 

GftnoNAL  Law— Passing  TicmioxJB  Bill  ov  Nonsxistent  Bans — 
Stttticienot  09  Invoeication* — ^An  information  which  ehargee  the 
defendant  with  paseing  a  fletitions  bill  of  a  bank  not  in  existence 
with  intent  to  cheat  and  def  rand  the  complaining  witness,  and  with 
knowledge  of  the  false  and  fletitions  character  of  the  biU  and  of  the 
nonezistenee  of  the  bank  named  in  the  bill  at  the  time  he  passed 
the  bill,  snfficiently  sets  forth  erery  essential  element  of  the  offense 
for  which  punishment  is  proTided  in  section  476  of  the  Penal  Code. 

Ijr— SumoiENor  or  Evidkngi — ^Imhatibial  Faots— Ohioinal  Gkn- 
UINXNX88 — ^iNOOMFLmNiss. — Eyidenco  showing  that  the  bill  as 
passed  by  defendant  was  doable,  and  that  the  two  bills  as  pasted 
together  were  in  eifeot  a  simulation  of  a  current  bank  note,  and 
were  evidently  prepared  with  the  purpoee  of  concealing  their  real 
character,  and  as  passed  were  not  ''genuine/'  but  were  "false'' 
bills  of  a  nonexistent  bank,  and  were  intended  to  defraud  and  de- 
eeiTO  the  complaining  witness,  and  had  that  effect,  is  sufficient  to 
warrant  the  juiy  in  couTicting  the  defendant.  In  view  of  such 
evidence,  it  is  not  material  whether  the  bills  may  have  been  original^ 
genuine  when  th^  left  the  bank,  nor  whether  th^  were  originally 
incomplete  and  illegally  issued. 

B>. — ^EVIDKNOX — SllOLAB  CRIMXS — ^KNOWLEMB  OF  CHABACTEB  OF  BlU^* 

pRAtmuLKNT  Intention — Ststemateo  Scheme. — Evidence  of  similar 
crimes  to  show  knowledge  of  the  character  of  the  bill  alleged  to 
have  been  fraudulently  uttered  must  be  confined  to  prior  passage 
of  other  fraudulent  bills;  but  on  the  question  of  fraudulent  in- 
tention, and  to  show  a  systematic  scheme  to  defraud,  similar 
offenses  subsequent  to  the  utterance  of  the  bUl  in  question  may  be 
proved. 

IDm — ^BBMOnNXSS  OF  EvmSNGV— DOOTBINB  OF  PEOBABnJTTTn     QPEgmON 

foe  Goubt. — Conceding  that  the  evidence  of  similar  offenses  is  based 
upon  the  doctrine  of  chances  or  probabilities,  their  remoteness  in 
time  and  similarity  of  the  instrument  become  matters  affect- 
ing the  weight  rather  than  the  admissibility  of  the  evidence.  If 
the  evidence  has  any  application  under  the  rule,  whether  or  not 
It  has  sufSdent  weight  to  entitle  it  to  be  submitted  to  the  jury  Is 
a  question  for  the  determination  of  the  trial  court. 

la. — Question  of  Alibi — ^Pboof  of  Subsequent  Offbns»— IbENrrrr^— 
If  the  evidence  of  another  offense  tends  to  establish  an  intent  to 
defiraud,  and  is  admissible  for  that  purpose,  it  will  not  be  rejected 
mmij  because  it  may  also  tend  to  prove  the  identity  of  the  per- 
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son  who  committed  the  crime  being  tried;  thiB  rule  is  not  affeeteii 
by  the  fact  that  the  defense  is  an  alibi. 

Id.— <3oNSTancrnoN  of  Penal  Ck)DB — ^Amendment. — ^The  amendment  of 
flection  470  of  the  Penal  Code  in  1895  did  not  affeet  ioetion  476 
thereof,  under  which  the  defendant  was  proBoeutod. 

APPEAL  from  a  judgment  of  fhe  Superior  Court  of  Lo8 
Angeles  County,  and  from  an  order  denying  a  new  trial,  B. 
K  Smithy  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

E.  L.  Hutchinson,  Henry  H.  Boser,  and  H.  H.  Appel,  for 
Appellant 

n.  S.  Webb,  Attorney  (General,  and  E.  E.  Selph,  Deputy 
Attorney  General,  for  Respondent. 

TAOGABTy  J. — ^This  is  an  appeal  from  a  judgment  of  con- 
viction, and  from  an  order  denying  defendant's  motion  for  a 
new  trial,  upon  a  charge  of  passing  a  fictitious  bank  bill  in 
violation  of  the  provisions  of  section  476  of  the  Penal  Code. 

The  information  charges  that  the  defendant  on  the  twenty- 
eighth  day  of  October,  1905,  passed  a  certain  fictitious  bank 
note  of  a  bank  or  corporation  having  no  existence  at  that 
time;  and  charges  the  defendant  with  knowledge  of  the  false 
and  fictitious  character  of  the  bill,  and  of  the  nonexistence  of 
the  bank  named  in  the  bill  at  the  time  of  the  passing  of  the 
bilL 

The  note  or  bill  is  double,  that  is,  it  consists  of  two  bills 
pasted  together,  the  exposed  sides  being  similar  to  each  other 
and  the  reverse  side  of  each  bill  being  entirely  concealed 
from  view.  Both  bills  are  of  the  denomination  of  twenty 
doUars  and  purport  to  have  been  issued  by  the  State  Bank 
at  New  Brunswick,  state  of  New  Jersey.  One  of  the  ex- 
posed faces  bears  the  "No.  31777"  and  the  date  1864;  the 

other  shows  the  number   blank    (No. )  and  the  date 

(18 )   incomplete.    Both    are    signed    ''John    B.    Hin, 

Prest,''  but  the  space  preceding  the  word  ''CashV  ii 
hlank  ( Cash'r). 

The  bank  named  in  the  bill  closed  its  doors,  or  aa  one 
witness  put  it,  ''busted  about  1864  or  1865."  It  has  had  no 
ttziBtence  either  as  a  bank  of  issue,  or  otherwise,  since  1865. 
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The  bills  cozistituting  the  ''bill"  are  worthless  and  have  had 
DO  value  since  the  date  last  mentioned,  except  a  nominal  one 
given  them  by  eorio  dealers.  The  absence  of  the  name  of  the 
cashier  indicates  that  th^  were  never  regularly  issued  and 
never  became  current  bank  notes  or  possessed  any  value  as 
such. 

These  two  bills,  so  made  into  one,  were  on  the  twenty- 
eighth  day  of  October,  1905,  tendered  by  defendant  to  the 
complaining  witness,  as  $20  in  lawful  money,  in  payment 
of  the  sum  of  $3,  being  in  part  payment  for  rent  of  a  room 
in  the  lodging-house  kept  by  such  witness  at  Long  Beach. 
She  accepted  the  bill  as  such  payment  and  returned  to  def  end- 
ant  $17  in  good  money  in  change.  Defendant  immediately 
left  and  said  witness  did  not  see  him  again  until  ten  days 
later,  when  he  was  under  arrest  in  San  Pedro. 

In  addition  to  defendant's  said  conduct  tending  to  show  his 
knowledge  of  the  character  of  the  biU  in  question,  the  prose- 
cution introduced  in  evidence  two  other  bank  notes  or  bills 
of  the  denomination  of  $10  each  (made  into  one  in  similar 
manner),  purporting  to  have  been  issued  by  the  Merchants'  & 
Planters'  Bank  of  the  state  of  Georgia  at  Savannah;  also 
testimony  to  show  the  passing  of  these  bills  by  defendant,  as 
a  $10  bank  note,  in  payment  for  a  loaf  of  bread  worth  ten 
cents,  at  San  Pedro,  on  the  third  day  of  November,  1905, 
and  that  the  bank  named  in  these  bills  passed  out  of  existence 
about  the  time  of  the  close  of  the  Civil  War.  The  testimony 
shows  that  in  connection  with  the  latter  bills  defendant  re- 
ceived in  return  as  change  the  sum  of  nine  dollars  and  nine^ 
cents  lawful  money. 

The  ruling  of  the  trial  court  in  admitting  the  latter  bills 
to  show  guilty  knowledge  and  intent  is  assigned  as  error. 

The  record  discloses  no  attack  upon  the  information,  either 
by  demurrer  or  motion  in  arrest  of  judgment. 

The  appeal  presents  three  matters  for  consideration:  Does 
the  information  state  a  public  offense  t  Is  the  evidence  intro- 
duced sufficient  to  sustain  a  verdict  of  guilty  t  And,  Did  the 
court  err  in  admitting  in  evidence  the  bills  passed  by  defend- 
ant in  San  Pedro,  and  the  testimony  in  connection  therewith 
introduced  to  show  that  he  did  pass  them  and  to  show  the 
character  of  the  bills  t 

Every  essentisl  element  of  the  offense  for  which  punishment 
II  provided  by  section  476  of  the  Penal  Code  is  set  forth  in 
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the  informatioxL  It  charges  the  defendant  with  passing  a 
fictitious  bill  in  writing,  of  a  bank  not  in  existence,  with  the 
intent  to  cheat  and  defraud  the  complaining  witness,  and  al- 
leges that  the  defendant  had  knowledge  of  the  character  of 
the  bill  and  of  the  nonexistence  of  the  bank  named  in  the  bill 
at  the  time  he  passed  the  latter.    This  is  sufficient 

Defendant  contends  that  there  is  no  evidence  to  show  that 
the  bills  are  ''fictitious/'  but  that,  on  the  contrary,  all  the 
evidence  in  this  respect  tends  to  show  that  they  were 
'' genuine '^  in  so  far  as  they  were  complete,  and  that  the  bank 
was  in  existence  at  the  time  they  bear  date.  Again,  it  is 
urged,  that  the  bill  or  bills  not  having  been  properly  exe- 
cuted, and  this  appearing  upon  the  face  or  faces  thereof,  it, 
or  they,  could  not  be  the  means  of  committing  a  fraud. 

Webster  defines  ''fictitious''  as  "feigned,  imaginary,  not 
real,  counterfeit^  false,  not  genuine."  If  it  were  the  duty 
of  the  court  to  divorce  these  bills  from  the  circumstances 
under  which  they  were  passed  by  defendant,  separate  them 
from  each  other  and  restore  them  to  the  condition  in  which 
they  probably  were  when  they  left  the  bank  whose  name 
th^  bear,  it  might  find  them  to  have  been  genuine  at  that 
time,  but  as  prepared  by  defendant,  or  someone  else,  with 
the  evident  purpose  of  concealing  their  real  character,  and 
as  passed,  they  were  "not  genuine,"  but  were  "false,"  and 
instruments  of  fraud  and  deceit,  and  the  jury  were  justified 
by  the  evidence  in  so  finding. 

It  is  not  material  to  the  question  that  the  bills  were  not 
complete  and  legally  issued.  As  appears  from  language 
quoted  by  the  supreme  court  with  approval  in  People  v. 
Munroe,  100  Cal.  667,  [38  Am.  St  Bep.  323,  35  Pac.  326], 
"It  is  a  matter  of  perfect  indifference  whether  it  possesses  or 
not,  the  legal  requisites  of  a  bill  of  exchange,  or  an  order 
for  the  payment  of  money  or  the  delivery  of  property.  The 
question  is  whether  upon  its  face  it  will  have  the  effect  to 
defraud  those  who  may  act  upon  it  as  genuine,  or  the  person 
in  whose  name  it  is  forged.  It  is  not  essential  that  the  person 
in  whose  name  it  purports  to  be  made  should  have  the  legal 
capacity  to  make  it,  nor  that  the  person  to  whom  it  is  directed 
should  be  bound  to  act  upon  it,  if  genuine,  or  have  a  remedy 
over." 

The  language  here  used  was  in  relation  to  forged  paper 
whieh  might  injure  dther  the  person  imposed  upon  by  its 


Feb.  1907.]  Pbopub  v.  Habbsn.  83 

passage  or  the  pezBon  whose  name  was  foiled.  By  the  pass- 
ing or  utterance  of  a  bank  note  of  a  nonexistent  bank  no  one 
would  be  injured  except  the  person  receiving  it  as  a  thing  of 
yalue  and  those  to  whom  he  might  deliver  it  in  the  same 
manner.  No  question  of  the  liability  of  the  person  whose 
signature  is  attached  can  arise.  It  becomes  unimportant  to 
know  who  signed  it  or  whether  or  not  it  was  signed  at  alL 
As  pasted  together  the  two  bills  were  in  effect  a  simulation 
of  a  current  bank  note  and  intended  to  deceive.  They  accom- 
plished this  purpose  with  the  complaining  witness.  Being 
false,  fictitious  and  "not  genuine/'  the  only  test  of  whether 
or  not  the  passage  of  this  ''bill''  was  a  crime  waa  the  intent 
to  defraud  on  the  part  of  the  defendant. 

The  practice  of  permitting  the  introduction  of  evidence  to 
prove  other  or  similar  offenses  to  show  knowledge,  intent,  de- 
sign or  system  in  cases  of  conspiracy,  counterfeiting  and  f or^ 
gery,  false  pretenses  or  representations,  receiving  stolen 
goods,  embezzlement,  etc.,  has  long  been  recognized  by  the 
criminal  courts.  (Boscoe's  Criminal  Evidence,  6th  ed.,  p.  88; 
Wharton's  Criminal  Evidence,  8th  ed.,  sec.  39  et  seq.;  PeopU 
v.  Gray,  66  CaL  275,  [5  Pac.  240],  and  eases  cited.) 

Some  confusion  exists  in  the  cases  as  to  the  principle  upon 
which  such  evidence  has  been  admitted.  A  recent  treatise 
on  evidence  (Wigmore  on  Evidence),  by  a  classification  of  the 
eases  on  the  basis  of  the  purposes  which  the  evidence  is  in- 
tended to  serve,  has  dispelled  some  of  the  fog  which  envelops 
the  declarations  of  the  courts  on  the  subject. 

A  distinction  holding  that  facts  admitted  to  show  knowledge 
should  contain  an  element  of  notice  or  warning,  while  those  to 
establish  intent  need  only  to  negative  inadvertence  or  other 
innocent  explanation  of  the  act,  appears  at  first  sight  purely 
academic;  but  in  the  consideration  of  apparently  conflicting 
opinions,  by  ascertaining  the  view  point  of  the  court  express- 
ing the  opinion,  it  greatly  aids  in  reducing  the  apparent  in- 
harmony  among  the  cases. 

The  knowledge  to  be  considered  here  is  that  which  refers  to 
the  character  of  the  bill  charged  by  the  information  to  have 
been  fraudulently  uttered.  In  ord^  that  the  utterance  of 
another  fraudulent  bill  should  be  evidence  of  such  knowledge 
on  the  part  of  the  defendant  it  must  have  been  uttered  prior 
to  the  time  of  the  passing  of  the  bill  in  question*  The  intent 
i  oa  Apt .- 
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with  whioh  the  bill  was  passed,  as  distinguished  from  the 
knowledge  of  the  passer,  however,  opens  a  broader  field.  It 
includes  the  knowledge  of  the  character  of  the  bill  and  also 
the  purpose  with  which  the  act  was  done.  While  the  subse- 
quent utterance  could  not  establish  notice  at  the  prior  date, 
it  mighty  nevertheless,  throw  some  light  upon  the  intent  and 
purpose  which  actuated  the  utterer  at  the  time  of  the  passing 
of  the  first  biU. 

The  same  distinction  may  also  be  drawn  between  the  facts 
constituting  design  and  those  establishing  system.  A  design 
implies  a  preconceived  plan  or  preparation,  while  system  may 
be  established  by  any  facts  showing  a  general  intent  coupled 
with  similarity  of  method  or  arrangement.  While  a  precon- 
ceived plan  could  not  well  be  inferred  from  subsequent  events, 
a  general  system  might  be  deduced  from  a  line  of  conduct  pre- 
ceding or  following  the  principal  event 

A  system  being  established,  it  would  matter  little  whether 
the  act  complained  of  was  the  first  or  last  individual  mani- 
festation of  the  general  plan  that  could  be  shown.  It  cannot 
be  denied  that  a  repetition  of  utterances  of  false  and  fictitious 
notes  tends  to  negative  innocence  in  particular  cases.  Mr. 
Wigmore  says  the  principle  applicable  to  such  evidence  pro- 
ceeds upon  the  doctrine  of  chances.  As  to  remoteness  of  time 
of  the  utterances  sought  to  be  introduced  and  the  similarity 
of  the  notes  or  bills  uttered  on  the  several  occasions,  the  rul- 
ings exhibit  views  of  all  degrees  of  liberality  and  narrowness. 
(Wigmore  on  Evidence,  sec.  310.) 

Conceding  that  the  principle  upon  which  this  evidence  is 
introduced  is  the  doctrine  of  chances  or  probabilities,  the  num- 
ber of  the  utterances,  their  remoteness  in  time  and  the  similar- 
ity of  the  instruments  become  matters  affecting  the  weight 
rather  than  the  admissibility  of  the  evidence.  In  such  cases, 
if  the  evidence  has  any  application  under  the  rule,  whether 
or  not  it  has  sufficient  weight  to  entitle  it  to  be  submitted 
to  the  jury  is  a  question  for  the  determination  of  the  trial 
court.  (People  v.  Frank,  28  Cal.  507,  518.)  The  sameness 
of  the  peculiar,  if  not  unique,  method  of  preparation  of  the 
two  sets  of  bills,  and  the  similarity  of  the  manner  of  realiz- 
ing upon  them,  warranted  the  court  in  permitting  the  jury 
to  determine  from  the  two  transactions  whether  or  not  the 
defendant  was  operating  by  a  system  of  imposition  and  fraud, 
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and  to  draw  therefrom  such  inference  of  intent  and  knowl- 
edge aa  the  facta  jnatified. 

In  the  consideration  of  the  case  the  fact  that  the  record 
discloses  that  defendant  sought  to  establish  an  alibi  as  to  the 
principal  offense,  and  to  prove  that  he  was  not  in  Long  Beach 
on  the  28th  of  October,  1905,  while  he  admitted  being  in 
San  Pedro  on  the  third  day  of  November,  has  not  been  over- 
looked. Under  such  circumstances  there  is  no  doubt  that  the 
admission  of  the  evidence  as  to  the  San  Pedro  transaction 
tended  to  establish  the  identity  of  the  defendant  as  the  man 
who  passed  the  fictitious  bill  in  Long  Beach.  Conceding,  but 
not  deciding,  that  it  was  not  admissible  for  that  purpose, 
it  was  relevant  to  the  issue  of  fraudulent  intent,  and  this 
was  sufficient  to  entitle  the  evidence  to  be  admitted. 

The  rules  relating  to  the  admission  of  such  evidence  were 
carefully  complied  with:  Ground  was  first  laid  implicating 
the  defendant  in  the  case  under  trial;  the  defendant  was 
shown  to  have  committed  the  extraneous  crime ;  the  similarity 
of  the  offenses  was  apparent  from  the  evidence ;  and,  the  jury 
were  properly  instructed  by  the  court  as  to  the  purpose  of 
the  introduction  of  the  evidence.  There  was  no  error  in  the 
introduction  in  evidence  of  "Exhibit  B,"  nor  in  permitting 
the  prosecution  to  introduce  the  testimony  given  in  connection 
therewith. 

Defendant's  motion  for  a  new  trial,  as  displayed  in  the 
transcript,  also  relies  upon  the  gnx)und  that  the  court  erred  in 
instructing  the  jury.  No  particulars  are  specified  in  the 
transcript  and  none  presented  in  the  brief.  An  examination 
of  the  instructions  in  the  record  fails  to  disclose  any  error 
in  this  respect. 

The  amendment  of  section  470  of  the  Penal  Code  in  1905 
did  not  affect  section  476,  and  section  470  has  no  application 
here.  That  amendment  applies  only  to  the  "signing  of  the 
name  of  a  fictitious  person ' '  with  the  intent  to  defraud,  while 
the  crime  here  charged  is  the  passing  of  a  fictitious  bank  note 
of  a  bank  having  no  existence. 

The  judgment  and  order  of  the  trial  court  are  affirmed. 

Allen,  P.  J.,  and  Shaw^  J.,  concurred. 
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THE  PEOPLE,  Respondent,  v.  M.  WARD,  AppeUant 


CBiifiNiii  Law — Obtainino  Monet  it  Faiom  Pbetbnsib— Pioov  ov 
One  False  Pbkfense  SumcBNT. — ^In  a  proseeatloB  tot  obtaiiiinc 
monej  under  false  pretensee,  where  several  pretenses  enter  into  the 
transaetion,  proof  of  one  of  them  eonstituting  an  operatlTe  eaose 
is  sufficient  to  support  the  Terdiet  of  eonvietlon.  Where  the  ftJse 
pretenses  made  to  a  Arm  from  whom  the  monej  was  obtained  were 
that  a  draft  for  $6,000  had  been  mailed  to  the  Urm  for  deftodaat's 
credit  and  that  he  was  emplojinf  sereral  men  whom  the  monej 
was  needed  to  paj,  it  is  snffieient  to  support  the  verdiet  that  the 
latter  representation  was  proTed,  whether  the  former  was  saiB- 
eientlj  proved  or  not. 

Id. — Pboov  of  False  Bepresemtatiom  as  to  DKAn^-<?ONnuoT  ov  De- 
fendant.— In  determining  whether  the  false  representation  as  to 
the  draft  was  proved,  the  jurj  was  authorized  to  consider  the  aets 
and  conduet  of  the  defendant;  and  the  faet  that  the  defendant  never 
sailed  upon  the  firm  after  obtaining  their  monej,  aor  made  anj 
inquiry  about  the  $6,000  draft,  and  three  months  after  the  transac- 
tion was  found  seven  hundred  miles  from  the  scene  thereof,  ia  the 
abeence  of  explanatory  circumstances,  is  coaviacing  evidence  that 
ao  draft  had  been  ordered,  and  that  none  was  expected. 

Id. — SiicxLAE  False  Statbmxnts — Cokbobobation  of  Pboseoutins  Wit- 
NSSS--SOHSME  TO  COMMIT  Cbime. — ^Whcrc  the  defendant  denied  all 
the  statements  of  the  prosecuting  witness,  the  court  properly  al- 
lowed the  testimony  of  another  witness,  that  on  the  day  of  the 
procurement  of  the  money,  and  inferentially  before  it  vras  procured, 
defendant  stated  to  the  witness  that  he  was  expecting  a  draft 
of  $6,000,  and  also  a  shipment  of  tools  for  men  he  vras  employing, 
which  he  wished  to  store  with  the  witness,  but  which  vrers  not  re- 
ceived, as  being  corroborative  of  the  testimony  of  the  proseeotiag 
witness,  and  as  being  material  and  cogent  evidence  of  a  scheme  ef 
defendant  to  commit  the  subsequent  crime. 

Id. — Independent  Statements  Inconsistent  with  Defendant's 
CiAiM — ^Peeuminaby  Pboof  not  Bequibed. — ^Independent  state- 
ments of  the  defendant,  which  are  inconsistent  with  the  defendant's 
claim  and  not  amounting  to  a  confession,  may  be  proved  against  him 
as  an  admission,  vrithout  the  requiremeat  of  prdimiaary  proof. 


APPEAL  from  a  judgment  of  the  Superior  Court  of  Ven- 
tura County,  and  from  an  order  denying  a  new  triaL  Felix 
W.  Ewing,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt 


Feb.  1907.]  Pboplb  v.  Wabd.  87 

Shepherd  &  Barnes,  for  Appellant 

U.  S.  Webby  Attorn^  General,  and  E.  E.  Selph,  Deputjr 
Attorn^  General,  for  Respondent 

ALLEN,  P.  J. — ^The  defendant  was  charged  in  the  superior 
court  of  Yentura  county  with  obtaining  money  under  false 
pretenses  and  oonvieted.  He  appeals  from  the  judgment  and 
an  order  denying  a  new  trial. 

The  information  alleged  that  defendant  falsely,  etc.,  repre- 
sented to  Collins  ft  Sons,  a  firm  doing  business  at  Ventura, 
that  there  had  been  mailed  to  said  firm  a  draft  for  $5,000 
to  the  credit  of  defendant,  which  would  be  received  by  said 
firm  within  a  day  or  two;  and  further,  that  defendant  had 
in  his  employ  in  said  county  several  nten  and  he  desired  an 
advance  of  $100  with  which  to  pay  said  men;  that  thereby 
Collins  &  Sons  were  induced  to  deliver  to  said  defendant 
$100 ;  that  all  of  said  representations  were  false  and  were  made 
knowingly  and  designedly  for  the  purpose  of  defrauding  said 
firm.  The  information  is  sufficient ;  nor  is  the  same  challenged 
by  api)ellant 

The  chief  contention  of  defendant  is,  that  there  is  no  evi- 
dence that  he  had  not  ordered  such  draft  sent,  and  the  other 
representations  so  made  are  not  sufficient  to  support  the 
charge.  That  the  representations  were  made  is  not  contro- 
verted. It  was  competent  for  the  jury  in  determining  the 
truth  or  falsity  of  such  representations  to  take  into  con- 
sideration the  acts  and  conduct  of  the  parties.  That  is  per- 
missible in  determining  the  falsity  of  any  pretense.  (People 
V.  Wasservogle,  77  Cal.  174,  [19  Pac.  270].)  The  fact  that 
defendant  never  called  upon  Collins  &  Sons  after  the  transac- 
tion, nor  made  inquiry  about  the  draft,  involving,  as  it  did, 
a  large  sum  of  money,  but  left  the  county  and  was  found  three 
months  thereafter  several  hundred  miles  from  the  scene  of 
the  transaction,  in  the  absence  of  any  explanatory  circum- 
stances^ is  convincing  evidence  that  no  draft  had  been  ordered, 
nor  was  one  expected.  In  addition  to  this  there  was  evidence 
warranting  the  jury  in  determining  that  the  statement  that 
defendant  had  several  men  in  his  employ  in  the  county,  for  the 
payment  of  whose  wages  the  money  was  demanded,  was  false 
and  that  such  representation  was  an  inducement  for  the  ad- 
vanea    Where  several  false  pretenses  enter  into  the  tiansae^ 
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tion,  proof  of  any  one  thereof  constitnting  an  operative  cause 
is  sufficient  to  support  the  verdict  It  is  obvious  that  such 
representation  in  relation  to  the  employment  of  men  in  the 
vicinity  was  a  representation  as  to  an  existing  f  aet»  and,  if 
believed,  tended  to  establish  a  credit  and  standing  for  the 
employer,  and  the  effect  of  which  would  be  to  influence  one 
desirous  of  aiding  local  enterprises  in  making  such  advance. 
The  testimony  in  the  record  sufficiently  proved  the  carpus  ds- 
Ucii. 

It  18  further  insisted  by  defendant  that  the  evidence  of  one 
Barnes,  admitted  under  objection,  was  incompetent  and  an  at- 
tempt to  show  that  defendant  had  been  guilty  of  another 
offense  than  the  one  with  which  he  stood  charged.  This  evi- 
dence was  to  the  effect  that  on  the  day  of  the  procurement  of 
the  money  from  Collins  &  Sons,  though  not  in  their  presence, 
but  about  the  same  time  and  at  the  same  town,  defendant 
represented  to  Barnes  that  he  was  expecting  a  shipment  of 
tools  for  use  in  development  work  in  the  Matilija  and  solicited 
from  Barnes  storage  room  therefor,  and,  in  addition,  repre- 
sented that  he  was  expecting  a  draft  that  afternoon  for 
$5,000;  that  these  tools  never  arrived  to  the  witness'  knowl- 
edge. It  will  be  observed  that  nothing  in  Barnes'  testimony 
tended  to  show  another  or  distinct  offense,  and  we  are  not 
confronted  with  the  question  as  to  the  admissibility  of  evi- 
dence in  relation  to  another  offense;  but  even  in  such  case, 
''whenever  the  case  is  such  that  proof  of  one  crime  tends  to 
prove  any  fact  material  in  the  trial  of  another,  such  proof  is 
admissible,  and  the  fact  that  it  may  tend  to  prejudice  the  de- 
fendant in  the  minds  of  the  jurors  is  no  ground  for  its  exclu- 
sion.'' (PeopU  V.  Waliers,  98  Cal.  141,  [32  Pac.  864].) 
In  the  case  under  consideration  it  was  material  for  the  jury 
to  determine  whether  the  representations  made  to  Collins,  as 
testified  to  by  him,  were  actually  made.  Representations  of 
similar  import  made  to  Barnes  about  the  same  time  and  place 
tended  to  corroborate  Collins.  In  addition  to  this,  the  defend- 
ant by  his  plea  of  not  guilty  denied  every  material  allega- 
tion in  the  information,  among  which  was  that  he  made  the 
representations  as  to  the  expectancy  of  the  draft  and  the  em- 
ployment of  men  in  the  Matilija.  These  representations  and 
statements  to  Barnes  were  inconsistent  with  such  denial. 
''Anything  said  by  a  party  may  be  used  against  him  as  an  ad- 
mission, provided  it  exhibits  the  quality  of  inconsistency  with 
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the  facts  now  asserted  by  him  in  pleadings  or  in  testimony. 
•  •  •  It  is  their  inconsistency  with  the  party's  claim  that 
gives  them  logical  forca"  (2  Wigmore  on  Evidence,  sees. 
1048-1053.)  Nor  is  preliminary  proof  required  to  authorize 
the  admission  of  independent  statements  of  fact  not  amount- 
ing to  a  confession.  {People  v.  Le  Boy,  65  GaL  614,  [4  Pae. 
649].)  Were  it  even  material  as  to  the  exact  time  of  the 
representations  made  to  Barnes  in  relation  to  those  made  to 
Collinsy  it  will  be  noted  that  the  transaction  with  Collins  took 
place  about  noon  and  defendant's  statement  to  Barnes  was 
that  afternoon  he  was  expecting  a  draft,  from  which  it  may 
be  inferred  that  the  statement  to  Barnes  was  made  before  the 
procurement  of  the  money  from  Collins,  and  might  well  be 
accepted  as  proof  of  a  scheme  to  commit  the  subsequent  crime, 
and  such  evidence  was  cogent  and  material.  {Blake  v.  As- 
iurance  Soc,  4  C.  P.  Div.  94,  cited  in  Camell  v.  State,  85  Md. 
1,  [36  AtL  118].)  The  objections  thereto  go  to  its  weight, 
rather  than  to  its  admissibility.  {People  v.  Martin,  102  CaL 
569,  [36  Pac.  952].) 

We  perceive  no  error  in  the  record,  either  in  the  admission 
of  this  testimony  or  otherwise,  and  the  judgment  and  order 
appealed  from  are  afSrmed. 

Shaw,  J.,  and  Taggart,  J.,  concurred. 


[CSt.  No.  166.    Second  Appellate  District.— Tebmaiy  19, 1907.] 

B.  H.  HERRON  COMPANY,  Appellant,  v.  C.  B.  MAWBT, 

Bespondent 

Chxcks—Pathbnin— Conditional  Patmsnt.— A  cheek  diawa  Jwna  fide 
•n  a  bank  haTing  funds  of  the  drawer  is  priiiki  facie  payment.  If 
accepted  as  cash;  but,  in  the  absence  of  an  agreement,  the  accept- 
ance of  it  is  merely  conditional  payment  or  satisfaction  of  the 
debt  if  and  when  paid. 

I»^— PuniKnawT — TimjTO  Unbimakin*  of  I>iu6knob— Loss  it 
Want  ov  Diliosngb— Actual  Patmknt^— The  acceptance  of  such  a 
eheck  from  the  drawer  implies  an  undertaking  of  due  diligence  in 
fressnting  it  Soi  payment;  and  if  the  drawer  sustains  loss  by  want 
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of  ludi  diligenea  fha  cheek  will  be  beld  to  operate  m  Mtnal  paj- 
meni. 

Jp, — Tium  wcftL  F&EsxNTMiNT.— At  eommoB  Uw  the  pftyee  of  b  eheefc, 
when  drawB  on  a  hank  in  the  eame  plaee  where  it  is  giyen  aEd 
reeeiTed,  has  nntU  the  following  daj  after  its  receipt  to  present 
it  for  pajment  as  between  himself  and  the  drawer.  When  drawn 
on  a  bank  in  a  different  plaee,  the  pajee  has  the  same  time  and 
such  additional  time  as  will  be  required  to  transmit  it  to  the  plaee  of 
payment  bj  due  eonrse  of  maiL 

lo. — Agsnot  fob.  Phbsbntmbnt— EmoT  or  Maiuhb  Chiok  lo  Dbawbb 
BANK. — ^For  the  purpose  of  presenting  and  eoUecting  the  check  the 
collecting  bank  must  emploj  a  suitable  subagent  The  mailing 
of  a  check  to  the  drawee  bank  is  not  b  proper  presentment  or  de- 
mand for  pajment,  in  the  absence  of  proof  of  usage  or  custom 
among  banks  to  do  so.  The  drawee  cannot  be  deemed  b  snitaUe 
agent  in  contemphition  of  law  to  enforce  in  behalf  of  another 
B  claim  against  itself,  and  such  bank  maj  hold  it  for  any  time  with- 
out incurring  the  obligation  of  an  acceptance. 

Id.— 0)NsTRucnoN  of  Civil  Codb— Lihit  of  Tims— Bbasonabub  Diu* 
BXNOX  IN  Pbopb  Pbbsbntmxnt. — Scction  8213  of  the  Civil  Oode^ 
which  merelj  Axes  b  limit  of  ten  days  after  which  deUj  in  present- 
ment of  a  check  will  exonerate  the  drawer  and  indorsers  thereofi 
vnlcss  the  delay  be  for  one  of  the  reasons  expressly  provided  by  stat- 
Bte,  still  requires  reasonable  diligence  in  making  the  presentment, 
which  must  be  made  by  a  proper  agent  prepared  to  treat  with  the 
drawee  bank  at  arm's-length. 

iP.— Loss  OccuBRiNB  Aim  DxuLT  OF  Tin  Datb. — Where  it  appears 
that  the  loss  occurred  after  a  delay  of  ten  days  from  the  receipt  of 
the  check  by  plaintiff  without  lawful  presentment  thereof,  the  loss 
must  fall  upon  the  plaintilF,  whatever  view  of  the  law  may  be  taken. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Biver- 
gide  Covjitj.    J.  S.  Noyes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Gill  &  Densmore^  and  Oscar  A.  Trippeti  for  Appellant 

Lawler,  Allen  &  Van  Dyke,  and  Collier  &  Camahaui  for 
Respondent 

TAOGABTy  J. — ^From  a  judgment  dismissing  its  action  on 
the  merits  and  awarding  defendant  oostSi  the  plaintiff  ap- 
peals. 
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Plaintiff  is  a  corporation  doing  biuinefls  at  the  city  of  Lm 
Angeles,  and  defendant  resides  near  the  town  of  CoacheUa,  in 
Biverside  county. 

On  the  first  day  of  October,  1904,  defendant,  being  indebted 
to  the  plaintiff  in  the  sum  of  $620.28,  drew  his  check  for  that 
anxmnt  on  The  Coachella  Valley  BaiA,  presumably  located  at 
Coacbella,  dated  October  1, 1904,  and  payable  to  the  order  of 
plaintiff,  deposited  it  in  the  United  States  mail,  addressed 
to  plaintiff  at  Los  Angeles,  and  the  check  was  regularly  re- 
ceived by  plaintiff  before  3  o'clock  P.  M.,  on  the  fourth  day  of 
October,  1904. 

On  the  same  day  plaintiff  placed  said  check  in  the  Na- 
tional Bank  of  California  at  Los  Angeles  for  collection,  and 
the  said  bank  thereupon,  on  the  same  day,  mailed  the  check 
directly  to  the  Coachella  Valley  Bank  for  payment.  The  Coa- 
chella Valley  Bank  did  not  acknowledge  receipt  of  the  check 
to  either  plaintiff  or  the  National  Bank  of  California  and 
neither  of  the  latter  parties  made  any  inquiry  of  the  Coachella 
Bank  why  it  had  not  acknowledged  receipt  of  said  check  or 
whether  or  not  said  check  had  been  paid;  and  the  National 
Bank  of  California  did  not  notify  either  plaintiff  or  defendant 
of  the  failure  of  the  Coachella  Valley  Bank  to  acknowledge 
receipt  of  said  check. 

At  the  close  of  business  hours  on  Saturday,  October  16, 
1904,  the  Coachella  Valley  Bank  closed  its  doors  and  ceased 
to  transact  business  and  ever  since  said  time  has  been  without 
funds  with  which  to  meet  the  claims  of  its  depositors.  The 
check  in  question  was  not  paid,  but  was  received  by  said 
National  Bank  of  California  at  Los  Angeles,  by  United  States 
mail  on  the  eighteenth  day  of  October,  1904,  having  been 
mailed  to  it  at  San  Bernardino,  October  17, 1904,  by  one  Paul 
Bodenhamer.  Defendant  was  not  notified  of  the  nonpayment 
of  said  check  until  the  afternoon  of  October  18,  1904. 

The  trial  court  finds,  that  at  all  times  between  the  first 
day  of  October,  1904,  and  the  close  of  banking  hours  on  the 
fifteenth  day  of  October,  1904,  defendant  had  on  deposit  in 
said  Coachella  Valley  Bank  a  sum  of  money  more  than  sufS- 
cient  in  amount  to  pay  said  check,  and  that  said  bank  was 
open  for  the  transaction  of  business,  and  receiving  deposits 
and  cashing  checks,  and  that  the  persons  owning  and  conduct- 
ing the  same  had  sufficient  property  and  funds  subject  to  exe- 
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cution  and  legal  process  to  pay  said  check,  at  all  times  be- 
tween said  dates. 

It  abo  finds  that  there  were  two  daily  United  States  mails 
each  way  between  the  town  of  Coachella  and  the  city  of  Los 
Angeles,  and  that  at  all  times  between  the  first  and  eighteenth 
days  of  October,  1904,  Wells,  Fargo  &  Co.,  a  corporation  doing 
a  general  express  business,  was  engaged  in  the  collection  of 
checks,  etc.,  at  Coachella,  and  in  direct  correspondence  with 
the  office  of  said  company  at  Los  Angeles. 

The  conclusions  of  law  of  the  trial  court  are,  that  the  plain- 
tiff and  its  agent,  the  National  Bank  of  California,  were  negli- 
gent in  sending  the  said  check  directly  to  said  Coachella  Val- 
ley Bank  for  payment ;  were  negligent  in  not  sooner  knowing 
that  said  check  had  not  been  paid,  and  negligent  in  not  notify- 
ing defendant  of  the  failure  to  receive  any  response  from  the 
said  check. 

Whilst  a  check  drawn  bona  fide  on  a  banker  having  funds 
of  the  drawer  is  prima  facie  payment,  if  accepted  as  cash, 
still,  in  the  absence  of  any  express  agreement,  the  acceptance 
of  a  check  of  either  the  debtor  or  a  third  party  is  in  fact 
merely  conditional  payment — ^that  is,  satisfaction  of  the  debt 
if  and  when  paid;  but  the  acceptance  of  such  check  implies 
an  undertaking  of  due  diligence  in  presenting  it  for  payment, 
and  if  the  party  from  whom  it  is  received  sustains  loss  by 
want  of  such  diligence,  it  will  be  held  to  operate  as  actual 
payment  (Comptoir  D'Escompte  v.  Dresbach,  78  CaL  15, 
20-22,  [20Pac.  28].) 

At  common  law  the  payee  of  the  check  has  until  the  follow- 
ing day  after  its  receipt  to  present  it  for  payment  as  between 
himself  and  the  drawer,  when  drawn  on  a  bank  in  the  same 
town  or  city  where  the  check  is  given  and  received.  {Ritchie 
V.  Bradshaw,  5  Cal.  228;  Himmelmann  v.  Hotaling,  40  Cal. 
115,  [6  Am.  Bep.  600].)  When  drawn  on  a  bank  in  a  differ- 
ent place,  the  payee  has  the  same  time,  and  in  addition  there- 
to, such  time  as  will  be  required  to  transmit  it  to  the  place  of 
pa3nnent  by  due  course  of  mail.  {Manitoba  v.  Weiss,  18  S. 
Dak.  459,  [112  Am.  St.  Rep.  799,  101  N.  W.  37].) 

That  the  sending  of  a  check  by  United  States  mail  directly 
to  the  drawee  bank  does  not  constitute  a  proper  presentment 
for  payment,  in  the  absence  of  proof  of  usage  or  custom  among 
banks  to  do  so,  is  established  by  the  weight  of  authorily.  This 
is  recognized  by  most  of  the  American  cases,  and  in  those 
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in  whioh  the  facts  do  not  fall  within  the  general  role  the 
weight  of  authority  is  admitted  and  the  ease  distinguished. 
This  is  true  of  most  of  the  cases  cited  by  appellant.  For 
instance:  The  instrument  was  payable  ai  the  bank  by  its 
maker  and  not  by  the  bank  (Indig  v.  City  Bank,  80  K  Y. 
106) ;  a  usage  was  directly  proven  and  relied  upon,  much 
stress  being  laid  thereon  in  the  opinion  (Kershaw  v.  Ladd, 
34  Or.  375,  [56  Pac.  402,  44  L.  B.  A.  236] ) ;  positiye  instruc- 
tions were  given  by  the  party  for  whom  the  collection  was 
made  to  make  presentment  in  this  way  (First  National  Bank 
Y.  Citizens'  8av.  Bank,  125  Mich.  336,  [82  N.  W.  66,  48  L.  B. 
A.  583] ) ;  or  the  facts  showed  that  if  sent  through  a  third 
person  it  could  not  have  reached  the  drawee  bank  before  it 
failed  (First  Nat.  Bank  v.  City  Bank,  12  Tex.  Civ.  App. 
318,  [34  S.  W.  458],  etc.). 

The  law  and  its  reasons  are  declared  in  the  following  lan- 
guage from  Daniel  on  Negotiable  Instruments  (volume  1,  sec- 
tion 328-a) :  ''For  the  purposes  of  collection  the  collecting 
bank  must  employ  a  suitable  subagent.  It  must  not  transmit 
its  checks  or  bills  directly  to  the  bank  or  party  by  whom  pay- 
ment is  to  be  made,  with  the  request  that  remittance  be  made 
therefor.  It  is  considered  that  no  firm,  bank,  corporation,  or 
individual  can  be  deemed  a  suitable  agent  in  contemplation 
of  law,  to  enforce  in  behalf  of  another  a  claim  against  itself." 
(Drovers'  Nat.  Bk.  v.  Anglo-America/n  etc.,  117  IlL  100,  [57 
Am.  Bep.  855,  7  N.  E.  601] ;  Anderson  v.  Bodgers,  53  Kan. 
542,  [36  Pac.  1067] ;  Minneapolis  etc.  v.  Metropolitan  Bank, 
76  Minn.  136,  [77  Am.  St.  Bep.  609,  78  N.  W.  980].) 

The  fact  that  a  check  is  sent  to  the  drawee  bimk  through 
the  mails  does  not  amount  to  a  demand  for  payment  and  the 
bank  may  hold  it  any  length  of  time  without  incurring  the  lia- 
bility of  an  acceptance.     (Morse  on  Banks  and  Banking,  289.) 

We  do  not  agree  with  appellant  that^  because  section  3213 
of  the  Civil  Code  by  the  provisions  of  section  3255  becomes  ap- 
plicable to  checks  required  to  be  transmitted  to  another  place 
for  presentment,  therefore  the  common-law  doctrine  of  presen- 
tation of  such  checks  with  reasonable  diligence  after  the  time 
taken  in  reaching  the  place  of  payment  is  no  longer  to  be  con- 
sidered in  this  state.  On  the  contrary,  this  section  merely 
fixes  a  limit  after  which  delay  in  presentment  will  exonerate 
the  drawer  and  indorsers  of  such  a  check,  unless  the  delay  in 
presentment  be  for  one  of  the  reasons  expressly  provided  bj 
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statute.  Under  the  provisions  of  section  3213  of  the  Ciyil 
Code,  reasonable  diligence  in  making  presentment  most  still 
be  exercised  by  the  holder  of  such  a  check,  and  this  most  be 
within  the  statutory  limit  of  ten  days,  or  he  loses  his  right  to 
hold  the  drawer  or  indorsers  of  the  cheek.  The  presentation 
must  be  by  some  one  capable  of  acting  in  the  interest  of  the 
drawer,  of  whom  the  collecting  bank  is  the  agent,  for  the  pur- 
pose of  collection.  The  person  making  presentment  should  be 
prepared  to  treat  with  llie  drawee  bank  at  arm's-length. 

''Had  presentment  been  made  by  another  agent  of  the 
plaintiff  and  payment  refused,  steps  might  haye  been  taken 
immediately  to  protect  the  drawer's  rights;  but  the  eheck 
(haying  been  sent  to  it  by  mail)  being  in  the  hands  of  the 
drawee,  of  course  no  effort  would  be  made  by  it  to  prosecute 
itself,''  sa3rB  the  Kansas  supreme  court  in  Andemm  T. 
Badgers,  53  Ean.  542,  [36  Pac.  1067]. 

In  that  case  a  chedc  was  received  by  the  drawee  bank,  by 
mail,  on  December  12th  after  business  hours;  the  bank  was 
open  for  the  transaction  of  business  all  day  December  13th. 
but  failed  to  open  December  14th.  The  oourt  held  the  ool- 
lecting  bank  negligent  in  making  presentment  of  the  check. 
That  under  the  statute  there  was  still  time  to  make  a  proper 
presentment,  after  the  abortive  one,  will  not  avail  the  collect- 
ing bank  or  excuse  it  from  responsibility  for  its  negligent  act, 
if  the  fund  be  lost  to  the  drawer.  {First  Nat.  Bank  v.  City 
Nat.  Bank,  12  Tex.  Civ.  App.  318,  [34  S.  W.  458].) 

The  findings  in  the  case  at  bar  show  that  the  National  Bank 
of  California,  without  instructions  to  that  effect,  or  without 
evidence  of  custom  or  usage  to  support  its  act,  and  notwith- 
standing there  was  another  and  independent  public  agent  for 
the  collection  of  drafts,  checks,  etc.,  in  the  town  of  Coachella, 
sent  the  defendant's  check  to  the  Coachella  Valley  Bank  to 
collect  from  itself.  It  failed  to  make  good.  There  was  no 
capable  or  proper  agent  selected  to  act  in  the  interest  of  the 
drawer  between  October  5th  and  the  close  of  banking  hours 
of  October  15th,  and  the  fund  in  the  Coachella  Valley  Bank 
was  lost. 

If  it  were  conceded  that,  under  section  3213,  the  National 
Bank,  notwithstanding  its  negligent  manner  of  making  pre- 
sentment, would  be  permitted  to  sit  idly  by,  at  defendant's 
risk,  for  ten  days  after  the  check  reached  Coachella,  still  it 
was  the  negligence  of  the  plaintiff  and  the  agent  it  seleetod 
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that  eansed  the  loss  of  the  fond  to  the  drawer.  The  cheek 
wai  in  the  hands  of  the  subagent  selected  by  the  National 
Bank  (the  Coaohella  Valley  Bank)  on  the  morning  of  Octo- 
ber 5th,  and,  it  was  not  presented  '^within  ten  days"  after  it 
reached  the  place  of  payment,  as  it  had  not  been  presented 
np  to  the  dose  of  banking  hours  on  October  15th.  The  eon- 
ehuion  that  plaintiff  and  its  agent  were  negligent  is  clearly 
supported  by  the  findings,  whichever  view  of  the  law  is  taken. 
Judgment  afiSnued. 

Allen,  P.  J.,  and  Shaw,  J^  concurred. 


[Crim.  Ne.  78.    Tini  Appellate  Blatriet.— Fabruaiy  20,  1907.] 

THE  PEOPLE,  Bespondent,  v.  DAYIB   MITCHELL,  Ap- 
pellant. 

GsnoKAL  Law— BAPB--GBoss-KZAMiNATioir  or  Pbosxoutux-— Com- 
PUJNT  XJnpkb  Thkbat  or  iMFBisoNiiXNT. — ^Upon  a  profieeution  for 
rape  by  Mxiial  intercourse  with  a  girl  onder  lizteen  jean  of  age,  it 
was  prejudicial  error  to  refuse  to  allow  the  defendant  to  ehow  upon 
cross-examination  of  the  proeeeutriz,  as  affecting  her  credibility, 
that  at  the  time  of  making  the  complaint  she  was  under  arrest  for 
vagran^,  and  had  been  threatened  with  imprisonment  if  she  did 
aot  swear  to  the  complaint,  and  that  aeting  under  fear  thereof  she 
was  induced  to  swear  thereto. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County,  and  from  an  order  denying  a  new  triaL  T.  W. 
Harris,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  S.  Aldrich,  J.  E.  McElrath,  and  W.  J.  Donovan,  for 
Appellant 

U.  S.  Webb,  Attorney  General,  C.  N.  Post,  Assistant  Attor- 
nej  Gteneral,  and  J.  Charles  Jones^  for  Respondent 

KEBBIGAN,  J. — ^The  defendant  was  convicted  of  rape,  for 
kttfuif  aeraal  intercourse  with  a  female  child  under  the  age 
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of  sixteen  yean  not  his  wife,  and  haa  appealed  from  the  final 
judgment  of  conviction,  from  the  order  denying  a  new  trial, 
and  from  the  order  denying  the  motion  in  arrest  of  judgment 

For  the  purpose  of  showing  the  character  of  the  testimony, 
and  that  because  of  its  character  a  liberal  cross-examination 
of  the  prosecutrix  should  have  been  permitted,  a  short  recital 
of  the  evidence  for  the  people  is  necessary.  The  prosecutrix 
testified  that  she  with  her  girl  friend,  Bemice  B.  (the  name 
of  this  witness  being  inmiaterial  to  the  discussion)  went  to 
the  offices  of  the  defendant  on  the  seventeenth  day  of  Novem- 
ber, 1905,  at  about  5  o'clock  in  the  afternoon.  There  the 
prosecutrix  had  sexual  intercourse  with  defendant,  and  pur- 
suant to  her  expectations  received  the  sum  of  $2.50,  with 
which  (according  to  her  testimony)  she  intended  to  buy  a  cos- 
tume to  wear  at  a  skating  rink  camivaL  The  arrangement 
for  the  intercourse  had  been  made  by  her  friend  Bemice,  who 
accompanied  her  to  defendant's  office,  and  waited  in  the  re- 
ception-room while  defendant  and  prosecutrix  retired  to  a  bed- 
room adjoining.  The  latter  testified :  ''From  the  bedroom  the 
defendant  and  I,  after  putting  on  our  clothes,  went  into  the 
office,  where  he  gave  me  $2.50.  He  also  gave  Bemice  $1  in 
the  reception-roouL  When  he  gave  me  the  $2.50  I  think  he 
told  me  not  to  speak  of  being  in  his  office  because  it  might 
get  him  into  trouble."  She  further  testified  that  at  another 
and  subsequent  time  she  had  sexual  intercourse  with  the  de- 
fendant. 

The  only  other  e^dence  in  chief  for  the  people  was  the 
testimony  of  Bemice,  who  really  acted  as  procuress.  She  had 
recently  introduced  the  parties,  and  had  told  the  defendant, 
among  other  things,  that  she  thought  E.  (the  prosecutrix) 
"would  do  the  business."  She,  too,  testified  that  she  accom- 
panied B.  to  the  offices  of  defendant,  and  that  defendant  paid 
her  $1. 

There  are  several  instances  in  which  it  is  claimed  that  the 
trial  oourt  erred  in  its  rulings  on  the  cross-examination  by 
the  defendant  of  the  prosecutrix  and  the  witness  Bemice. 
While  it  is  true  that  the  extent  of  a  cross-examination  is 
largely  within  the  discretion  of  the  trial  court,  yet  we  think 
the  trial  court  in  this  case  unduly  and  needlessly  restricted 
the  cross-examination  in  the  following  inst^ances : 
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''Question  by  Defendant  (to  Prosecutrix) :  Was  there  any 
inducement  or  threat  held  out  or  made  to  you  to  get  you  to 
■ign  the  complaint  against  Mitchell! 

"To  which  question  the  district  attorney  objected  on  the 
ground  that  it  was  irrelevant,  immaterial,  incompetent  and 
not  proper  cross-examination. 

''The  Court:  I  don't  see  the  materiality  of  it.  Will  you 
point  out  in  what  way  it  is  material! 

"Mr.  Aldrich:  Only  as  going  to  the  credibility  of  the  wit- 
ness in  this.  This,  of  course,  is  simply  a  preliminary  ques- 
tion. While  I  want  to  be  perfectly  fair,  I  do  not  think  I 
ought  to  state  my  reasons  before  the  jury,  unless  your  Honor 
is  going  to  say  that  this,  being  a  preliminary  question,  that 
we  have  a  right  to  ask  the  question. 

''The  Court:  I  do  not  conceive  that  yon  have  a  right  to 
pursue  this  kind  of  examination  at  this  time. 

"Mr.  Aldrich:  Then  our  object  in  asking  that  question, 
6ur  reason  for  it  is  this:  We  expect  to  show  by  this  witness 
that  at  the  time  of  the  making  of  this  complaint,  this  witness 
was  under  arrest  by  the  police  of  this  city  on  a  charge  of 
vagrancy.  That  at  this  time  a  man  by  the  name  of  B.,  whose 
daughter  is  the  girl  Bemice,  was  present  at  the  courthouse, 
in  the  office  of  the  police,  and  at  that  time  threatened  that 
in  case  this  girl  did  not  make  complaint  as  against  Mitchell 
that  he  would  cause  her  to  be  sent  to  an  institution,  say  Whit- 
tier,  upon  a  charge  of  vagrancy.  That  acting  upon  tiiat  and 
in  fear,  believing  that  he  would  do  as  he  said  he  would  do, 
this  young  woman  was  induced  to  swear  to  this  complaint  as 
against  Mitchell. 

"The  Court:  If  every  fact  that  you  have  stated  be  so,  you 
should  well  know  that  it  is  not  competent  evidence  in  this 
case.'* 

The  same  question  substantially  was  again  repeated  during 
the  trial,  to  which  the  same  objection  was  made,  followed  by 
the  same  ruling. 

The  question  was  admissible  under  section  1847,  Code  of 
Civil  Procedure,  to  show  motive.  "Section  1847.  A  witness 
is  presumed  to  speak  the  truth.  This  presumption,  however, 
may  be  repelled  by  the  manner  in  which  he  testifies  •  •  •  by 
evidence  affecting  his  motives." 

In  the  case  of  People  v.  Howard,  143  CaL  316,  [76  Pac 
1116],  Chief  Justice  Beatty,  in  a  concurring  opinion  in  a  rape 
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case,  said:  ''There  was  evidenee  to  the  effect  that  the  prose- 
outrix  was  induced  by  threats  of  imprisonment  to  make  the 
accusation,  and  if  the  jury  believe  this  evidence  they  should 
have  taken  it  into  consideration  in  determining  her  cred- 
ibility.'' 

In  the  case  of  People  v.  Christy,  65  Hun,  852,  [20  N.  T. 
Supp.  278],  a  witness  was  asked:  ''Did  you  understand  by 
making  the  statement  which  you  did  make  you  would  relieve 
yourself  from  prosecution!"  This  was  objected  to  and  ex- 
eluded,  and  the  defendant  excepted.  It  was  held  that  this 
should  have  been  admitted,  the  court  saying:  "It  related  to 
the  position  of  the  witness  with  reference  to  the  complainant 
and  the  prosecuting  officer,  and  was  competent  and  material 
aa  affecting  his  credibility"  (citing  Wharton's  Criminal  Evi- 
dence, seo.  477). 

In  the  case  of  People  v.  Benson,  6  Cal.  223,  [65  Am.  Deo. 
506],  while  the  court  was  not  discussing  the  point  under  con- 
sideration here,  yet  what  it  there  said  had  an  important  bear- 
ing on  this  case  generally,  and  especially  in  view  of  the  fact 
that  the  prosecutrix  herein  was,  as  is  generally  the  case,  the 
sole  witness  to  the  act  itself.  We  quote  from  that  case: 
"There  is  no  class  of  prosecutions  attended  with  so  much 
danger,  or  which  afford  so  ample  an  opportunity  for  the  free 
play  of  malice  and  private  vengeance.  In  such  cases  the  ac- 
cused 18  almost  defenseless,  and  courts,  in  view  of  the  facility 
with  which  charges  of  this  eharacter  may  be  invented  and 
maintained,  have  been  strict  in  laying  down  the  rule  which 
should  govern  the  jury  in  their  finding." 

In  a  late  and  similar  case  in  this  state,  it  is  said:  "It  will 
be  sufficient  to  say  in  a  g^ieral  way  that  in  a  case  of  this 
eharacter  the  very  widest  latitude,  compatible  with  our  some- 
what technical  and  restricted  rules  of  evidence,  should  be  al- 
lowed the  defendant  in  his  cross-examination  of  the  witnesses 
of  the  people.  More  especially  is  this  true  with  reference 
to  the  prosecuting  witness.  In  this  class  of  prosecutions  the 
lefendant^  owing  to  natural  instincts  and  laudible  senti- 
ments on  the  part  of  the  jury,  and  the  usual  circumstances  of 
isolation  of  the  parties  involved  at  the  commission  of  the  of- 
fense, is,  as  a  rule,  so  disproportionately  at  the  mercy  of  the 
prosecutrix's  evidence,  that  he  should  be  given  the  full  meas- 
ure of  every  legal  right  in  an  endeavor  to  maintain  his  inno- 
omoe."    {Peoi^  V.  Baldmn,  117  Cal.  249,  [49  Pao.  186J.) 
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The  defendant  would  clearly  have  had  the  right  on  cross- 
examination  of  the  prosecutrix  to  show,  if  it  were  true,  that 
for  charging  the  defendant  with  rape  and  proceeding  against 
him  on  that  charge  she  had  received  a  consideration  in  money. 
The  motive  which  might  prompt  her  to  make  a  colored  or  false 
statement  in  that  case  would  be  money,  while  in  the  case  under 
discnasion  it  would  be  to  escape  punishment  and  enjoy  her 
liberty.  In  each  case  the  evidence  would  be  admissible  as 
affecting  her  credibility.  Bape  is  a  detestable  erime,  for  the 
commission  of  which  one  could  hardly  be  punished  too  se- 
verely, but  from  some  of  the  decisions  above  referred  to  and 
others  that  might  be  cited  the  view  of  the  courts  seems  to  be 
that,  as  it  is  a  crime  easily  charged  and  hard  to  defend 
against,  even  though  the  defendant  be  innocent;  and  aa  it  is 
one  which,  out  of  consideration  for  the  protection  of  the 
family  and  the  infant,  and  for  other  most  commendable  rea^ 
sons  is  likely  to  unduly  excite  the  sympathies  of  the  jury  for 
the  prosecution,  courts  shoxdd  be  very  liberal  in  the  extent  to 
which  witnesses  for  the  people — and  especially  the  proseeu- 
tiix — ^may  be  cross-examined.  If  the  prosecutrix  was  under 
arrest  for  vagrancy,  and,  while  in  custody,  charged  the  def end- 
ant  with  rape  to  escape  being  sent  to  a  reform  school,  it  was 
eminently  a  proper  matter  for  the  consideration  of  the  jury 
in  determining  her  credibility;  and  in  sustaining  the  objec- 
tion to  that  question  the  court  contravened  the  defendant's 
right  and  committed  prejudicial  error,  for  which  the  judg- 
ment must  be  reversed. 

The  prosecutrix  was  permitted,  over  the  objection  and  ex- 
ception of  the  defendant,  to  testify  aa  to  her  age.  Authority 
for  the  ruling  of  the  court  is  found  in  People  v.  Ratz,  115 
CaL  132,  [46  Pac.  915].  Defendant  claims  this  was  error,  and 
he  cites  the  later  case  of  People  v.  Baldwin^  117  CaL  249, 
[49  Pae.  186],  which  he  claims  in  effect  overrules  the  former 
ease.  The  contention  of  the  defendant  is  that  the  testimony 
of  the  prosecutrix  aa  to  her  age  is  hearsay,  and  inadmissible 
under  sections  1845,  1852  and  1870,  subdivision  4,  Code  of 
Civil  Procedure,  unless  the  proper  foundation  shall  be  laid 
by  proof  that  the  members  of  the  family  and  blood  relatives, 
from  whom  she  received  the  information,  are  dead  or  out  of 
the  jurisdiction  of  the  court  Aa  the  case  wUl  have  to  be  re- 
tried for  the  reason  already  assigned,  it  ia  unnecessary  to  pass 
6  OaL  App.- 
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on  this  point.  Doubtless  the  district  attorney,  having  had 
his  attention  called  to  the  matter,  in  order  to  avoid  possible 
error  on  a  new  trial,  will  pursue  what  would  seem  to  be  the 
safer  course — ^the  one  laid  down  in  the  later  case. 

Since  the  appeal  is,  in  part,  from  the  final  judgment,  there 
is  no  merit  in  what  seems  to  be  contention  of  the  respondent, 
that  the  appellant  having  taken  no  exception  to  the  order 
denying  the  motion  for  a  new  trial,  is  deemed  to  have  waived 
his  right  of  appeal  {People  y.  Thompson,  115  CaL  161,  [46 
Pac.  912].) 

For  the  reasons  stated,  the  judgment  is  reversed  and  a  new 
trial  ordered. 

Hall,  J.,  and  Cooper,  P.  J.,  concurred. 


[Civ.  No.  288.    Vint  Appellate  Distriet.— Febmarj  81,  1807.] 

L.  P.    GIFFBN,    Eespondent,  v.    SELMA   FRUIT  COM- 
PANY, Appellant 

BBXACH  or  GONTEAOT  TO  SEED  AND  PAOK  BAISINS — ^NeGUOENGB—DaK- 

Aess — Question  or  Title. — In  an  action  to  recover  damages  for 
breach  of  contract  hj  a  fruit  eompanj  to  seed  and  pack  a  carload 
of  raisins  for  a  firm  in  a  first-class  manner,  where  it  appears  that 
thej  were  so  negligently  seeded  and  packed  that  they  were  spoiled 
and  became  worthless,  the  fruit  company  became  liable  to  the  firm 
for  the  damages  caused  by  the  violation  of  the  contract,  if  it  does 
not  appear,  as  claimed  by  the  fmit  company,  that  the  firm  had 
parted  with  the  title  to  the  raisins  by  a  sale  thereof  before  mdt, 

Id.^Salb  or  Raisins  bt  Sample— Wabbantt  or  Qualitt— BBjEonoir 
BT  PxmoHASEB — ^TiTLB  NOT  PASSED. — ^Where  the  carload  of  laisina 
in  question  was  sold  by  sample  by  the  firm  before  suit,  a  warranty 
to  the  purchaser  was  implied  that  the  raisins  were  up  to  the  sample^ 
and  where  they  were  rejected  by  the  purchaser  upon  inspection  as 
Bot  being  np  to  the  sample,  no  title  passed  thereto  from  the  firm. 

Id« — Delivebt  or  Bill  or  Lading  with  Dbatt — ^Intention  not  to  Pass 
Title. — Where  the  raisins  sold  by  sample  were  billed  to  the  order 
of  the  firm,  subject  to  inspection  and  acceptance  by  the  purchaser, 
and  the  bill  of  lading  and  an  accompanying  draft  were  reeeived 
by  the  purchaser  and  the  draft  paid,  before  the  raisins  arrived, 
whieh|  upon  arrival  and  inspection,  were  rejected^  after  which  the 
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draft  was  repaid  bj  the  ftrm,  it  is  elear  tliat  it  was  iatandsd  tbat 
the  bill  of  lading  should  not  hatv  the  efFeet  to  pass  the  title. 

Idw^Etidxnob — CoTTBsx  ow  BusiNxss. — ^Eyideiioe  was  admissible  te  show 
the  eonne  of  biisiness  of  the  proposed  pnrehaser  with  the  flrza  te 
paj  an  drafts  aeeompanTing  bills  ef  lading,  withont  refereaee 
to  the  transfer  of  the  goods  shipped  hj  the  bill  ef  lading,  that  the 
drafts  were  paid  and  charged  te  the  aeeoont  of  the  seller,  and  the 
goods,  when  received  and  accepted,  were  credited  to  the  seller. 

I^.— Gboss-exaiokation — OOBisfOHDXKoi— Best  Evidknob— Motion  to 
Stbixs  Out — ^Discsxtxon. — ^Where,  on  eross-ezamination,  it  appeared 
that  Tarions  letters  passed  between  the  parties,  it  was  not  an  abase 
of  discretion  for  the  court  to  refuse  to  strike  out  the  eridenee 
with  regard  to  the  course  of  business,  on  the  ground  that  the 
letters  were  the  best  evidence,  where  no  objection  was  made  when 
the  evidence  was  offered,  and  it  does  not  dearlj  appear  that  all  the 
course  of  business  was  bj  letters,  and  where  defendant  made  no 
attempt  to  have  the  letters  produced. 

APPEAL   from  a  judgment   of  the   Superior   Court  of 
Fresno  County,  and  from  an  order  denying  a  motion  for  new 
H.  Z.  Austin,  Judge. 


The  facts  are  stated  in  the  opinion  ef  the  court 

Strother  &  Strother,  and  Harris  ft  PerkinSi  for  Appellant 

M.  B.  Harris,  E.  M.  Harris,  and  Frank  Elauke,  for  Bespond* 
ent 

COOPER,  P.  J. — ^Thia  action  was  brought  to  recover  dam- 
ages for  breach  of  contract,  and  was  tried  before  a  jury.  A 
verdict  was  returned  for  plaintiff,  upon  which  judgment  was 
duly  entered.  This  appeal  is  from  the  judgment  and  order 
denying  defendant's  motion  for  a  new  triaL 

The  facts  are  in  substance  as  follows:  In  September,  1904. 
the  defendant  entered  into  a  contract  in  writing  with  L.  F. 
Giffen  and  Co.  (plaintiff's  assignor)  by  the  terms  of  which 
it  agreed  to  seed  and  pack  in  a  first-class  manner  the  raisins  of 
Giffen  &  Co.  for  the  season  of  1904-5  at  the  rate  of  $1.35 
per  hundred  pounds. 

In  December,  1904,  the  defendant,  under  the  contract, 
seeded  and  packed  the  carload  of  raisins,  out  of  which  this 
aontrover^  arose,  for  Giffen  &  Co.,  and  received  compensation 
therefor  according  to  the  terms  of  the  contract    It  is  alleged 
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that  instead  of  seeding^  and  packing  the  raisina  in  accordance 
with  the  contract,  the  defendant  negligently  seeded  and 
packed  them  so  that  they  spoiled  and  became  absolutely  worth- 
less. The  verdict  of  the  jury  finds  by  implication  that  the  al- 
legation aa  to  defendant's  negligence  is  true.  The  statement 
on  motiop  for  a  new  trial  shows  that  the  plaintiff  introduced 
eyidence  tending  to  show  that  the  raisins  were  not  in  good 
condition,  and  that  their  condition  ^^was  due  to  the  fault 
and  negligence  of  the  defendant  in  seeding,  processing  and 
packing  said  raisina."  Appellant's  counsel,  in  their  opening 
brief,  very  frankly  and  properly  admit  that  ''the  evidence 
aa  to  such  wrongful  acts  of  defendant  waa  conflicting,  and  thij 
jury  found  for  the  plaintiff." 

It  aeems,  therefore,  evident  that  the  defendant  violated  its 
contract,  and  thus  became  liable  for  the  damages  it  caused 
thereby. 

It  is  contended,  however,  by  the  defendant  that  Giffen  ft 
Co.,  prior  to  the  commencement  of  this  action,  had  sold  the 
raisins  to  McGord-Brady  Co.  of  Omaha,  and  hence  they  argue 
that  the  right  of  action  waa  in  McCord-Brady  Go.  and  not  in 
the  plaintiff.  The  decision  of  the  caae  upon  its  merits  ia  thus 
dependent  upon  the  question  as  to  whether  or  not  Giffen  &  Co. 
had  parted  with  the  title  to  the  raisins.  The  evidence  shows 
that  prior  to  the  commencement  of  the  action  Giffen  &  Co. 
had  agreed  to  sell  to  McCord-Brady  Co.  at  Omaha  a  given 
quantity  of  raisins  in  accordance  with  a  sample  which  had  been 
sent  The  carload  of  raisins  involved  in  this  suit  was  shipped 
to  fill  this  order.  The  raisins  were  billed  to  the  order  of 
Giffen  &  Co.  at  Omaha  subject  to  inspection.  When  the  shii>* 
ment  was  made  Giffen  ft  Co.  drew  on  McCord-Brady  Co.  for 
the  agreed  price  of  the  raisins,  the  draft  being  attached  to 
the  bill  of  lading,  and  forwarded  to  the  National  Bank  of 
Omaha  for  collection.  The  bill  of  lading  bore  across  the  face 
of  it  the  direction  to  ''allow  inspection."  An  invoice  and 
bill  of  the  raisins  were  sent  to  the  McCord-Brady  Co.,  and 
the  draft  was  paid  by  them  upon  presentation,  but  at  the 
time  it  waa  paid  the  company  had  not  inspected  nor  received 
the  raisins,  because  they  had  not  arrive<l  at  their  destination. 
Upon  the  arrival  of  the  raisins  they  were  rejected  upon  in- 
spection, and  Giffen  &  Co.  were  notified  of  such  rejection,  and 
upon  being  ao  notified  they  stored  the  raisins  in  a  warehouse 
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in  Omaha,  and  were  unable  to  dispose  of  them.  In  the  ooutm 
of  dealing  between  Oiffen  &  Co.  and  the  McCord-Brady  Co., 
the  drafts  drawn  on  the  company  at  Omaha  were  paid, 
eharged  to  the  account  of  Giffen  &  Co.,  and  the  goods,  when 
received,  credited  to  Oiffen  &  Co.  The  draft  in  this  ease  was 
charged  to  the  account  of  Oiffen  &  Co.,  and  has  since  been 
paid  in  full  by  them. 

We  are  of  opinion  that  the  above  facts  do  not  constitute 
a  sale  of  the  raisins  to  the  McCord-Brady  Co.  A  sale  is  a 
contract  by  which  one  transfers  to  anotiier  an  interest  in 
property.  In  order  to  constitute  a  sale  the  contract  must  give 
and  pass  rights  of  property.  The  property  must  be  identified. 
The  evidence  shows  that  the  raisins  were  bought  by  sample, 
and  that  they  were  rejected,  because  not  up  to  sample.  Upon 
proof  that  the  sale  was  made  by  sample  the  law  implies  a  war- 
ranty that  the  quality  of  the  property  sold  is  up  to  the  sample 
exhibited  (Civ.  Code,  sec.  1766),  and  the  title  will  not  pass 
until  there  has  been  an  acceptance.  (Mechem  on  Sales,  sees. 
522,  746,  1212;  Pope  v.  AUis,  115  U.  S.  372,  [6  Sup.  Ct.  69] ; 
Taylor  v.  8axe,  134  N.  T.  67,  [31  N.  B.  258] ;  Gardiner  ▼. 
McDonogh,  147  CaL  313,  [81  Pac.  964].) 

It  is  claimed  that  the  delivery  of  the  bill  of  lading  with 
the  draft  to  McCord-Brady  Co.  had  the  effect  to  transfer  the 
title  of  the  carload  of  raisins  to  McCord-Brady  Co.  A  bill 
of  lading  does  not  in  all  cases  transfer  the  title  of  the  prop- 
erty described  thereon  to  the  party  to  whom  it  is  delivered. 
It  depends  upon  the  circumstances  of  the  particular  case  and 
the  intention  of  the  parties.  In  this  case  the  intention  was 
that  the  bill  of  lading  should  be  delivered  to  McCord-Brady 
Co.  with  the  draft,  and  when  the  draft  was  paid  and  the 
raisins  inspected  and  accepted  as  being  up  to  the  sample  the 
title  should  vest  in  McCord-Brady  Co.  The  bill  of  lading 
was  delivered,  the  draft  paid,  but  the  goods  were  not  what 
McCord-Brady  Co.  had  purchased,  and  they  never  accepted 
them,  nor  did  they  take  possession  of  them.  It  was  not  in- 
tended that  the  title  should  pass  by  the  delivery  of  the  bill 
of  lading.  A  bill  of  lading  does  not  have  the  effect  of  passing 
the  title,  where  the  evidence  clearly  shows  a  contrary  inten- 
tion (Emery '$  Sons  v.  Irving  Nai.  Bank,  25  Ohio  St.  364^ 
[18  Am.  Rep.  299] ;  HOmer  v.  Hills,  138  CaL  135,  [70  Pac 
1080] ;  Dodge  v*  Meyer,  61  CaL  405). 
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One  Broadwell,  the  bookkeeper  of  Oiffen  ft  Co.,  was  called 
as  a  witness  for  plaintiff^  and  after  giving  evidence  of  var- 
ious matters  in  which  no  objection  was  made,  testified  that 
Oiffen  &  Co.  had  made  various  shipments  of  raisins  to  Mc- 
Cord-Brady  Co.,  covering  a  period  of  more  than  a  year.  He 
was  then  asked  tiie  question :  '^ Q.  Now,  then,  state  the  course 
of  business  that  has  been  followed  all  the  time,  if  any,  as  to 
the  drawing  on  them  in  these  matters  and  the  payment  of  the 
draft."  To  this  question  the  defendant  objected  upon  the 
ground  that  it  was  incompetent,  irrelevant  and  immaterial, 
''and  the  only  thing  that  would  be  competent,  material  or 
relevant  would  be  what  was  actually  done  in  this  case."  The 
objection  to  the  question  was  overruled.  The  witness  then 
testified  that  sometimes  Oiffen  ft  Co.  would  bill  a  car  for  the 
actual  amount,  and  draw  for  it  as  in  the  case  at  bar,  and  at 
other  times  they  would  draw  on  McCord-Brady  Co.,  and  hold 
the  goods  in  their  own  warehouse.  That  McCord-Brady  Co. 
always  paid  the  drafts  so  drawn  as  they  did  in  this  case. 

The  evidence  was  properly  admitted.  It  tended  to  show  the 
intention  of  the  parties  as  to  the  transfer  of  the  title  to  the 
raisins.  It  tended  to  show  that  by  the  course  of  dealing  the 
drafts  of  Oiffen  ft  Co.  were  paid  without  reference  to  the 
transfer  of  the  goods  shipped  by  a  bill  of  lading.  It  was 
shown  by  the  cross-examination  of  the  witness  that  various 
letters  had  passed  between  Oiffen  ft  Co.  and  McCord-Brady 
Co.,  and  that  the  n^otiations  were  by  letters.  The  witness 
also  testified  that  the  understanding  arrived  at  was  from 
the  letters  and  ''the  understanding  between  us  and  Cartan 
ft  Jeffrey  and  through  them  with  McCord-Brady."  Defend- 
ant's  counsel  then  moved  the  court  to  strike  out  the  testimony 
of  the  witness  as  to  the  course  of  business  on  the  ground  that 
it  was  not  the  best  evidence.  The  court  denied  the  motion, 
and  we  deem  it  suf&cient  to  say  that  in  so  doing  it  did  not 
abuse  its  discretion.  The  objection  on  the  ground  that  the 
course  of  business  could  not  be  shown  by  oral  testimony  be- 
cause reduced  to  writing  was  not  made  when  the  evidence  was 
offered.  Nor  does  it  clearly  appear  by  cross-examination  that 
all  the  course  of  business  was  contained  in  the  letters.  De- 
fendant made  no  attempt  to  get  the  letters  or  to  have  the 
plaintiff  produce  them  in  court 
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It  was  not  error  to  give  plaintiff's  instruction  No.  6,  as 
it  is  in  accordance  with  what  we  have  said  as  to  the  passing  of 
title  by  the  bill  of  lading. 

The  judgment  and  order  are  affirmed. 

Kerrigan,  J«,  and  Hall,  J.,  concurred. 


[CiT.  No.  238.    Third  Appellate  District— Vebnuuj  21,  1907.] 

EDWABD  DOTLE,  Eespondent,  v.  JAMES  C.  ESCHEN 

et  al.,  Appellants. 

NieuoEMCX — CoNTBiBUToaT  Neglxoxncs — Questions  or  Fact  akd  Law. 
Where  the  facts  are  Buch  that  reasonable  men  maj  fairlj  differ  as 
to  whether  there  was  negligence  or  contributOTy  negligence  or  not, 
Sn  a  case  of  personal  injury,  the  determination  of  the  matter  is  a 
question  of  fact  for  the  jury.  It  is  only  where  the  facts  are  such 
tiiat  all  reasonable  men  must  draw  the  same  conclusion  from  them 
that  the  question  of  negligence  is  one  of  law  for  the  eonrt. 

liD.— MixsD  Question  or  Law  and  Factv— Usually  the  consideration  of 
negligence,  including  contributory  negligence,  involves  a  mixed  ques- 
tion of  law  and  fact,  in  which  it  devolves  upon  the  court  to  say, 
as  matter  of  law,  what  is  or  amounts  to  negligence,  and  upon  the 
jury  to  say,  as  matter  of  fact,  whether  or  not  in  the  particular 
case  the  facts  proved  show  negligence. 

iDd— MonoN  FOB  Nonsuit — Question  or  Gontbibutobt  Neoligencs^ 
I*A0TS  Taken  as  Pboved — Infekences  Against  Detendant. — ^Upon 
a  motion  for  a  nonsuit  on  the  ground  that  contributory  negligence  is 
shown  by  the  plaintiff's  evidence,  every  fact  that  plaintiff's  evi- 
dence proves  or  tends  to  prove  must  be  taken  by  the  court  as  proved, 
and  must  be  taken  in  the  strongest  light  against  the  defendant,  and 
interpreted  most  strongly  against  him. 

fifti^^MonoN  Pbofeblt  Denied — Question  fob  Jubt. — Held^  that  plain- 
tiff's  evidence,  admitting  that  his  testimony  was  somewhat  incon- 
sistent and  partly  absurd,  does  not  show  as  matter  of  law  that 
he  was  guilty  of  contributory  negligence,  and  that  it  was  proper 
to  deny  the  motion,  and  to  submit  the  question  of  contributory 
negligence  to  the  jury. 

Id. — Costs — ^Legal  Percentage  in  San  Fbancisoo — Statute  not  Be- 
PEAiiED.^ — ^The  act  of  February  9,  1866  (Stats.  1865-66),  regulating 
the  recovery  of  a  percentage  in  litigated  cases  in  the  city  and  county 
•f  San  Francisco  to  be  included  in  the  judgment  against  the  ad- 
vene party,  was  not  repealed  by  the  fee  law  of  1896^  and  the  pei^ 
tintage  allowed  by  that  act  is  still  recoverabls^ 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing  a  new  triaL    F.  J.  Muraaky,  Judge. 

The  f  aeU  are  stated  in  the  opinion  of  the  court 

Van  NesB  ft  Bedman,  and  L.  A.  Bedman,  for  AppeUantL 

Sullivan  ft  Sullivan,  and  Theo.  J.  Roche,  for  Respondent 

BURNETT,  J. — ^This  is  an  action  for  damages.  It  was  oo- 
eaaioned  by  respondent  falling  into  the  hold  of  a  vessel, 
through  a  ballast  hatch  in  the  lower  deck.  This  hatchway, 
it  is  claimed,  without  the  knowledge  of  respondent  and  with- 
out notice  to  him  and  when  he  had  reason  to  believe  and  did 
believe  it  was  closed,  was  left  open  and  unprotected  and  with- 
out any  lights  about  it,  through  the  negligence  of  appellants, 
who  were  stevedores  engaged  in  ballasting  said  vessel.  De- 
fendants in  their  answer,  either  positively  or  on  information 
and  belief,  denied  the  material  allegations  of  the  complaint 
and  alleged  that  ''immediately  after  said  hatch  was  uncovered 
and  before  said  accident  the  employees  of  these  defendants 
put  a  guard  and  fender  around  it  and  also  placed  lights  near 
by  it,  which  lights  were  burning  at  the  time  plaintiff  fell 
into  said  hatch. ' ' 

The  case  was  tried  before  a  jury.  A  verdict  in  favor  of 
plaintiff  for  $7,500  was  rendered.  Defendant  appealed  from 
the  judgment  and  the  order  denying  their  motion  for  a  new 
trial  and  also  from  an  order  refusing  to  strike  from  plaintiff's 
memorandum  of  costs  the  item  of  $100,  ''alleged  legal  per- 
centage on  the  judgment  in  favor  of  plaintiff  herein." 

At  the  dose  of  plaintiff's  evidence,  defendants  moved  for 
a  nonsuity  which  was  denied. 

Among  the  reasons  urged  for  reversal,  appellants  seem 
most  confident  of  their  contention  that  by  reason  of  con- 
tributory negligence  respondent  was  not  entitled  to  relief 
and  that  their  motion  for  a  nonsuit  should  have  been  granted 
by  the  learned  judge  of  the  trial  court  As  so  often  affirmed 
by  the  higher  courts,  it  is  conceded  that  "when  a  given  state 
of  facts  is  such  that  reasonable  men  may  fairly  differ  upon 
the  question  as  to  whether  there  was  negligence  or  not,  the 
determination  of  the  matter  is  for  the  jury.    It  is  only  whert 
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the  facts  are  such  that  all  reasonable  men  must  draw  the  same 
conclusion  from  them,  that  the  question  of  negligence  is  ever 
considered  as  one  of  law  for  the  court."  {Texas  C.  By. 
▼.  Gentry,  163  U.  S.  353,  [16  Sup.  Ct.  1104].)  And,  further- 
more,  that  usually  the  consideration  of  negligence,  including 
''eontributory  negligence,''  inyolyes  ''a  mixed  question  of  law 
and  fact,  in  which  it  devolves  upon  the  court,  to  say,  as  a 
matter  of  law,  what  is  or  amounts  to  negligence,  and  upon 
the  jury  to  say  as  matter  of  fact  whether  or  not  in  the  par- 
ticular case  the  facts  in  proof  warrant  the  imputation  of  negli- 
gence. The  court  furnishes  the  standard;  the  jury  adjusts 
the  facts  and  pronounces  fhem  as  up  to  or  falling  short  of  the 
requirements  of  the  standard.  When,  however,  the  facts 
are  clearly  settled,  and  the  course  which  common  prudence 
dictates  can  be  readily  discerned,  the  court  should  decide  the 
case  as  matter  of  law.''  (Fan  Praag  v.  CMe,  107  CaL  438, 
[40  Pac.  555] ;  Shearman  and  Bedfield  on  Negligence,  sec.  26 ; 
Davis  V.  Pacific  Power  Co.,  107  Cal.  575,  [48  Am.  St.  Rep. 
156,  40  Pae.  950] ;  Wahlgren  v.  Market  8t.  Ry.  Co.,  132  Gal. 
656,  [62  Pac.  808,  64  Pac.  993].) 

It  is  also  not  controverted  that  the  motion  for  a  nonsuit 
is  substantially  a  demurrer  to  the  plaintiff's  evidence,  and 
this  being  so,  and  the  court  having  no  right  to  pass  upon 
the  weight  of  evidence,  every  fact  that  plaintiff's  evidence 
proves  or  tends  to  prove  must  be  taken  by  the  court  to  be 
proved.  It  must  be  taken  in  the  strongest  light  as  against  the 
defendant  {Pumell  v.  Raleigh  d;  G.  R.  Co.,  122  N.  G.  832, 
[29  S.  E.  953]),  and  ''at  the  hearing  of  such  motion  the  evi- 
dence should  be  interpreted  most  strongly  against  the  defend- 
ant" (Wright  v.  Roseberry,  81  CaL  87,  [22  Pac.  336] ; 
Warner  ▼.  Darrow,  21  Cal.  309,  [27  Pac.  737] ;  Hanley  v. 
Bridge  Co.,  127  Gal.  236,  [59  Pac.  577].) 

It  is  only  in  comparatively  rare  cases  when  the  court  is 
justified  in  saying  as  a  matter  of  law  that  a  given  state  of 
facts  constitutes  contributory  negligence  and  precludes  the 
plaintiff  from  recovery.  It  is  easy  to  formulate  a  rule  of  con- 
tributory negligence,  but  it  is  much  more  di£3cult  by  that 
rule  to  measure  the  facts  and  determine  incontestably  the  only 
eondusion  warranted  by  the  standard  of  ordinary  prudence, 
eaution  and  discretion.  In  the  accidents  occasioned  by  per- 
sons passing  over  the  tracks  of  steam  railroads,  in  order  to 
obviate  the  imputation  of  contributory  n^ligenoe^  the  eon- 
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sensus  of  the  opinion  of  men  of  ordinary  care  and  pradence 
has  become  crystalized  into  the  demand,  recognized  by  all  the 
courts,  that  the  injured  party  must  stop  and  look  and  listen 
before  placing  himself  in  a  position  of  such  manifest  periL 
But  in  the  multifarious  positions  of  hazard  involved  in  the 
varied  pursuits  and  environments  of  modern  civilization  it  is 
apparent  that  seldom  can  the  law  prescribe  with  precision 
what  specific  acts  of  omission  or  commission  shall  prevent  the 
recovery  of  damages  for  injuries  received.  In  most  cases^ 
under  proper  instructions,  the  determination  of  the  question 
should  be  left  to  the  decision  of  a  jury. 

In  the  present  instance,  considering  the  evidence  most  favor- 
ably to  respondent  is  it  true  that  only  one  conclusion  could  be 
drawn  by  men  of  average  caution  and  intelligence!  And 
is  that  irresistible  conclusion  to  the  effect  that  respondent  was 
guilty  of  such  contributory  negligence  as  to  preclude  recovery, 
notwithstanding  the  negligence  of  defendants  1  It  is  so  in- 
sisted by  appellants.  The  plaintiff  testified  that  for  two 
weeks  he  had  been  engaged  at  work  as  foreman  ship  carpenter 
in  constructing  and  placing  waterways  in  said  vessel,  as  al- 
leged in  the  complaint;  that  when  he  began  his  work  the 
hatchways  were  all  covered  with  spiked  plank;  ''that  there 
were  three  decks  on  the  vessel  and  four  ballast  hatches  on  each 
of  the  two  lower  decks  and  none  on  the  upper  deck,  and  these 
hatches  were  only  used  for  ballast ;  that  during  his  work  there 
the  men  and  himself  were  accustomed  daily  to  traverse  the 
lower  deck,  walking  over  these  hatches,  which  were  nailed 
down,  and  carrying  timbers  on  their  shoulders;  that  when  he 
left  at  12  0  'dock,  March  18th,  the  trimming  or  ballast  hatches 
were  all  covered  up;  that  they  worked  upon  the  ship  with 
candle-light  and  it  was  too  dark  to  do  without  it ;  that  when  he 
came  back  from  lunch  about  1  o'clock  he  went  down  the  for- 
ward hatch  and  then  walked  aft  on  the  lower  deck;  that  he 
could  not  see  much  there,  although  there  were  a  few  lights 
scattered  around  with  the  men  working;  he  walked  on  the 
starboard  side  in  the  same  direction  in  which  he  had  been 
accustomed  to  walk  for  two  weeks  and  he  fell  into  the  ballast 
hole,  and  there  was  neither  light,  fender,  guard  nor  rails  there, 
and  he  could  not  see  the  hole  in  the  darkness  prevailing  at  the 
time ;  there  was  no  person  there  to  warn  him,  he  had  not  been 
warned,  and  he  did  not  know  the  ballast  hatchway  had  been 
opened;  and  that  was  the  first  time  it  was  open  in  two  weeksi 
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the  hatch  is  only  about  three  feet  square ;  there  was  very  little 
ballast  in  the  hold  at  the  time,  but  some  came  down  upon  him 
after  he  fell  in.  He  knew  the  usual  way  of  guarding  hatch- 
ways; some  have  ropes  and  stanchions;  some  have  boxes, 
put  down  into  these  holes,  so  that  the  ballast  can  go  through 
them  when  they  are  working,  and  when  they  are  idle  they  have 
covers ;  they  are  supposed  to  be  covered  all  the  time ;  the  bal- 
last was  tiirown  through  the  side  port  into  the  between 
decks  and  wheeled  aft  to  the  trimming  hatch  in  the  middle 
deck  and  dumped  into  that  and  so  went  through  the  corre- 
8i>onding  hatch  of  the  lower  deck  into  the  hold  of  the  vessel ; 
there  was  no  cargo  in  the  vessel  and  the  work  kept  the  coal 
dust  moving  all  the  time,  especially  on  the  lower  deck." 

In  the  cross-examination  the  additional  circumstances 
brought  out  which  may  be  of  some  moment  are  as  follows: 
The  ship  was  partially  ballasted  before  it  was  brought  to 
Spear-street  wharf  where  the  accident  occurred;  respondent 
did  not  know  the  ballasting  was  not  completed  at  the  time 
of  the  accident ;  that  earlier  in  the  day  he  had  seen  on  the  ship 
Mr.  McDonald,  the  foreman  of  defendants,  but  he  had  no 
conversation  with  him,  and  he  could  not  say  what  Mr.  Mc- 
Donald was  doing  there;  that  he  did  not  know  of  any  other 
men  on  board  except  those  in  his  employ;  he  supposed  Mc- 
Donald was  there  to  do  ballasting,  but  he  did  not  ask  him 
and  he  did  not  take  the  trouble  to  go  and  see  if  the  trimming 
hatch  was  open  or  shut,  because  he  had  no  business  to  do  so 
and  because  he  knew  the  hatch  was  shut  when  he  went  to 
lunch ;  it  is  usual  to  put  a  light  at  the  hatch  when  it  is  opened 
up ;  if  he  had  seen  one  it  would  have  been  notice  to  him  to  look 
oul^  that  the  hatch  might  be  open;  that  when  he  came  back 
from  lunch  he  saw  them  putting  ballast  from  the  outside  on- 
to the  between  decks;  it  is  piled  up  there  and  then  wheeled 
and  thrown  down  the  trimming  hatch ;  he  did  not  know  how 
much  they  had  put  in  at  that  time;  at  the  time  he  went  down 
•n  to  the  lower  deck  he  knew  they  were  ballasting  the  ship, 
bat  took  no  pains  to  ascertain  whether  they  were  putting 
it  through  the  center  or  the  forward  or  the  trimming  hatch, 
and  he  did  not  hear  any  ballast  dropping  into  the  hold  of  the 
vessel;  they  would  move  the  ballast  with  wheelbarrows  from 
the  middle  deck  to  the  place  on  the  lower  deck  where  they 
wished  to  deposit  it  in  the  hold;  he  did  not  see  any  wheeL 
ktixowi  nor  anyone  near  the  ballast  holes;  he  did  not  have 
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any  candle  witii  him;  daring  the  two  weeks  before  the  acci- 
dent, the  only  holei  on  the  lower  deck  were  the  main  hatch ; 
the  bulk  ef  the  ballast  is  put  in  through  the  main  hatch,  only 
a  small  portion  through  the  trimming  hatch ;  in  walking  about 
onto  the  lower  deck  he  knew  they  were  ballasting  the  ship, 
front  of  you,  but  where  this  trimming  hatch  was  you  could 
not  see  more  than  two  feet;  there  were  lights  on  the  lower 
deck  on  the  starboard  side  of  the  vessel  put  there  by  his  men 
but  not  near  the  trimming  hatch. 

In  my  judgment,  the  one  circumstance  lending  some  sop* 
port  to  appellants'  contention  and  adding  some  plausibility 
to  tiieir  argument  is  the  admission  of  respondent  that  when 
he  returned  from  lunch  he  noticed  the  men  engaged  in  the 
work  of  putting  ballast  into  the  ship.  But  the  point  at  which 
they  were  loading  was  on  the  deck  above  and  forty  or  fifty 
feet  away  from  the  trimming  hatch  into  which  he  felL  Be- 
sides, construing  the  testimony  most  favorably  to  respondent, 
it  must  be  held  tiiat  he  had  no  knowledge  or  notice  that  they 
were  using  at  that  time  any  of  the  trimming  hatches,  or  that 
the  hatch  in  question  had  been  opened;  and  it  must  be  eon- 
ceded  that  neither  guard,  nor  fender,  nor  light  was  placed 
about  or  near  the  opening  to  warn  him  of  danger.  Under  the 
circumstances,  keeping  in  view  the  fact  that  he  had  traversed 
this  deck  daily  for  two  weeks,  that  his  work  called  him  there, 
that  when  he  left  for  lunch  the  hatch  was  closed  as  it  had  been 
all  the  time  for  two  weeks  while  he  was  at  work,  that  he  was 
without  warning  that  it  had  been  changed,  and  recalling  his 
observation  that ' '  when  the  trimming  hatch  is  opened  it  is  cus- 
tomary to  place  a  fender  and  lights  about  it  to  prevent  acci- 
dents,'' can  it  be  said  that  the  law  inexorably  demands  the 
conclusion  that  an  ordinarily  prudent  and  cautious  man  would 
not  have  followed  the  course  pursued  by  respondent  in  this 
particular  instance!  It  involves  a  question,  in  my  opinion, 
open  to  candid  disputation.  Concerning  it  a  difference  of 
•pinion  among  intelligent  men  is  justified  and  to  be  expected. 
It  was  prop^  to  submit  it  to  the  jury. 

While  each  case,  owing  to  its  peculiar  facts,  is  somewhat 
of  a  ''law  unto  itself,"  the  higher  courts  with  jealous  care 
have  guarded  from  unwarranted  invasion  the  province  of  the 
jury  to  psss  upon  the  question  of  contributory  negligence 
where  it  is  open  to  reasonable  controversy.  In  MoAeuval  v. 
Diitrict  of  C^umbia,  191  U.  S.  247,  [24  Sup.  Ot  67],  the 
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facts  were  these:  ^'A  water  box  was  in  the  sidewalk  at  the 
bottom  of  three  steps  leading  from  plaintiff's  house  and  there 
was  no  other  place  of  egress  from  the  house  to  the  street 
The  box  was  so  situated  about  midway  of  the  steps  that  in 
order  to  go  from  the  lowest  step  to  the  sidewalk  it  was  neces- 
sary to  go  either  to  the  right  or  the  left,  which  it  would  have 
been  safe  to  do,  or  to  take  a  step  longer  than  usual  in  order 
to  step  over  the  box  and  clear  it.  It  was  about  four  inches 
square,  projecting  irregularly  above  the  level  of  the  street,  and 
was  without  covering  of  any  kind.  ...  It  was  in  the  same 
dangerous  condition  at  the  time  of  the  beginning  of  plaintiff's 
occupancy  of  the  house,  about  nine  months  before  the  acci- 
dent, and  so  remained  without  change,  and  it  was  visible  from 
plaintiff's  house.  The  plaintiff  stumbled  over  it  once  before 
and  she  usually  went  on  one  side  or  the  other  and  not  over 
the  boXy  as  she  knew  an  unusually  long  stride  was  necessary. 
.  .  .  She  testified  that  from  the  time  she  left  her  door  she 
)Ad  the  box  in  view  a  part  of  the  time,  and  had  it  in  mind  all 
the  time  and  remembered  its  dangerous  character,  but  on  this 
occasion  she  attempted  to  step  over  it,  and  did  not  take  a  snfK- 
eiently  long  step,  and  put  her  foot  into  the  hole  and  was 
thrown,  with  the  result  that  she  suffered  serious  injury." 
The  United  States  supreme  court  said  that  the  question  of 
contributory  negligence  was  one  for  the  jury  and  not  for  the 
court. 

Van  Praag  ▼•  Oale,  107  Cal.  438,  [40  Pac.  555],  is  another 
persuasive  case.  In  the  opinion  the  following  facts  are  de- 
tailed, as  shown  by  plaintiff's  evidence:  '^For  ten  years  prior 
to  March  1,  1893,  the  plaintiff  had  kept  a  cigar  store  on  the 
west  side  of  Polk  street,  between  Sutter  and  Bush  streets. 
Defendant  for  eight  years  had  owned  a  building  consisting  of 
two  stores  north  of  and  adjoining  plaintiff's  cigar  store.  The 
store  of  defendant  next  to  plaintiff  was  a  candy  store,  and  in 
front  of  it  and  close  to  the  building  defendant  had  trapdoors 
placed  in  the  sidewalk  four  feet  wide  by  four  feet  four  and 
one-half  inches  in  length,  which  opened  on  hinges  from  the 
center,  and  when  opened  were  turned  back  flat  upon  the  side- 
walk. A  stairway  led  from  the  opening  to  the  basement  which 
was  used  by  the  tenants  of  defendant's  building.  The  ice- 
man usually  came  in  the  morning  at  7  o'clock,  the  ash- 
man about  nine  A.  M.  and  the  gas-man  at  intervals,  and  these 
doors  were  opened  to  give  them  access  to  the  basement    The 
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sidewalk  was  fifteen  feet  wide,  of  which  eleyen  feet  were  clear 
of  the  trapdoor.  Plaintiff  was  entirely  familiar  with  the 
opening  and  had  often  been  up  and  dawn  the  stairs,  had  seen 
it  daily  for  years  and  had  spoken  to  defendant  about  it  being 
dangerous.  The  opening  had  no  railing  nor  protection  aronnd 
it  On  the  morning  of  March  1, 1893,  about  9  o'clock,  plain- 
tiff being  on  the  sidewalk  in  foont  of  his  store,  was  called 
by  Mr.  Weinshenk,  who  kept  a  jewelry  store  next  north  of  the 
candy  store,  and  went  to  the  jewelry  store  either  over  or  past 
the  trapdoors,  which  were  closed,  talked  with  the  jeweler  a 
few  minutes,  during  which  interval  the  ash-man  came  and  one 
of  the  trapdoors  was  opened  to  admit  him  to  the  basement, 
and  the  plaintiff  while  returning  south  toward  his  store,  think- 
ing of  what  the  jeweler  had  said  to  him  and  perhaps  looking 
at  a  paper  with  some  figures  upon  it,  fell  into  the  <qp0ning 
and  was  seriously  injured.  Plaintiff  had  seen  the  ash-man 
drive  up,  but  had  not  seen  the  trapdoor  opened."  Our  su- 
preme court  hdd  it  was  a  proper  case  to  submit  to  the  jury. 

If  the  law  was  properly  declared  in  those  two  cases^  then 
it  eannot  be  held  in  the  case  at  bar  that  the  only  reasonable 
conclusion  that  can  be  drawn  from  the  evidence  is  that  re- 
spondent was  guilty  of  contributory  negligence.  It  is  claimed 
by  appellants  that  the  Van  Praag  case  is  an  extreme  one, 
but  it  has  been  quoted  with  approval  by  the  supreme  court 
in  subsequent  cases  and  it  is  in  line  with  many  other  de- 
cisions of  different  courts,  among  which  may  be  cited  the 
foUowing:  MiMer  v.  Hale,  138  GaL  163,  [71  Pac.  81] ;  Setters 
V.  Market  8t.  By.  Co.,  139  Gal.  268,  [72  Pac.  1006] ;  Woods 
V.  City  of  Boston,  121  Mass.  337;  McQuire  ▼.  Spencer,  91 
N.  Y.  305,  [43  Atii  Rep.  668] ;  Lyman  v.  Co.  of  Hampshire, 
140  Mass.  311,  [8  N.  E.  211] ;  Engle  v.  Smith,  82  Mich.  1,  [21 
Am.  St.  Eep.  549,  46  N.  W.  21]. 

It  may  be  admitted  that  plaintiff's  testimony  was  some- 
what inconsistent,  and  portions  of  it  seem  absurd,  but  that  was 
a  consideration  to  be  submitted  to  the  jury  and  it  does  not 
present  a  question  of  law  to  be  determined  by  this  court 

2.  Gomplaint  is  made  of  the  court's  action  in  overruling 
the  objection  of  appellants  to  the  following  question:  '^Q. 
State  whether  or  not  any  candle-light,  even  around  the  trim- 
ming hatch,  around  this  hole,  would  enable  you  to  see  the  hole 
itself,  if  there  was  no  light  at  all  in  the  hold  of  the  vesaeL 
'A.    No.    Q.    Why!    A.    The  hold  was  black,  and  the  deck 
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was  blacky  and  there  was  coal  dust  moving  aruund  all  the 
time.  It  was  impossible  to  see  the  hole,  unless  there  was  a 
light  below,  or  a  hanging  light,  hanging  lantern  about  there. 
Candles  are  no  good.''  In  my  opinion  the  objection  should 
haye  been  sustained,  as  the  question  called  for  a  conclusion, 
bat  it  ii  apparent  that  the  error  was  without  prejudice. 

The  argument  is  made  by  appellants  that  the  testimony  in 
effeet  told  the  jury  that  it  was  important  to  know  whether 
candles  placed  as  defendants'  witnesses  say  fhey  were  placed 
would  enable  one  approaching  the  hatch  to  see  the  opening 
itself,  whereas  the  real  purpose  and  the  only  one  required 
was  to  give  warning  that  the  hatch  cover  was  off.  But  the 
answer  to  that  is  this:  Respondent  without  objection  had  al- 
ready testified  substantially  to  the  same  effect  when  he  said 
in  cross-examination  that  ''candles  were  no  good,"  and  that 
''they  would  not  enable  you  to  see  on  account  of  the  coal 
dust"  But  granting  to  tiie  testimony  the  full  effect  claimed 
l^  appellants^  it  was  completely  nullified  and  the  question 
rendered  harmless  by  this  instruction  of  the  court:  "If  from 
the  evidence  you  find,  that  prior  to  the  time  that  the  plaintiff 
Doyle  fell  into  the  lower  deck  starboard  ballast  hatch,  lights 
had  been  placed  around  said  hatch  by  the  employees  of  the 
defendants,  and  that  said  lights  were  at  said  hatch  before 
and  at  the  time  the  plaintiff  fell  into  the  hatch,  then  and  in 
that  case  your  verdict  should  be  against  the  plaintiff  and  in 
favor  of  tiie  defendants."  This  instruction  in  effect  told  the 
jury  that  it  made  no  difference  whether  the  opening  was  il- 
luminated or  not ;  if  the  lights  were  placed  there  by  defend- 
ants th^  were  absolved  from  liability. 

8.  Contention  is  made  that  $100  should  have  been  stricken 
from  the  cost-bilL  This  allowance  was  made  by  virtue  of 
subdivision  6  of  "An  Act  to  regulate  Fees  in  the  City  and 
County  of  San  Francisco,  approved  Feby.  9,  1866"  (Stats. 
1865-66,  p.  68),  which  is  as  follows:  "The  prevailing  party 
shall  be  allowed  five  per  cent  on  the  amount  recovered,  to- 
gether with  any  sum  by  him  so  paid  in  a  cause,  as  costs 
and  disbursements,  to  be  included  in  the  judgment  against 
the  adverse  party;  provided  said  five  per  cent  shall  be  al- 
lowed only  in  litigated  cases  and  said  percentage  shall  not 
be  allowed  to  exceed  $100  in  any  one  judgment"  The  valid- 
ity of  the  statute  has  been  upheld  in  Corwin  v.  Ward,  35 
CaL  198,  [95  Ant  Dec  93] ;  Whitaker  y.  Haynes,  49  GaL 
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597 ;  Fanning  v.  Leviston,  93  Cal.  188,  [28  Pae.  943] ;  Golden 
Gate  L.  Co.  v.  Sahrbacher,  105  CaL  114^  [38  Pae.  635].  But 
it  is  elaimed  that  it  has  been  repealed  hj  the  statute  passed 
in  1895  entitled,  ''An  Act  to  establish  the  fees  of  eounty, 
township  and  other  oflScers  and  of  jurors  and  witnesses  in 
this  state."  (Stats.  1895,  p.  268.)  The  statute  of  1895 
does  not,  however,  in  express  terms  nor  by  implication  re- 
peal subdivision  6  of  the  act  of  1866.  The  title  of  the  act 
of  1895  does  not  purport  to  affect  the  question  of  costs  in 
litigated  or  other  cases.  The  reasoning  of  the  supreme  court 
in  the  case  of  Hilton  v.  Curry,  124  Ga).  84,  [56  Pae.  784], 
seems  decisive  of  this  question  in  favor  of  respondent. 

There  is  no  other  point  requiring  attention. 

The  judgment  and  order  denying  the  motion  for  a  new  trial 
and  the  order  denying  the  motion  to  strike  out  the  $100  per- 
centage from  the  cost-bill  are  affirmed. 

Hart,  J.,  and  Ghipman,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  April  22,  1907. 
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D.  D.  SNYDEB,  Respondent,  v.  A.  J.  REGAN,  Appellant 

AonoM  AOAiMST  Pbioe  Lessex  or  Store — Wrongful  Withholdino 
ROM  Subsequent  Lessee — Damages — ^Defense — Settleicsnt  or 
Pbiob  Suit  AsAmsT  Lessor — Instruction — Support  or  Yxsoior. 
In  an  aetion  by  a  sabsequent  lessee  of  a  store  to  recover  damages 
against  a  prior  lessee  for  the  wrongful  withholding  thereof  after 
the  term,  in  which  defendant  pleaded  in  bar  a  prior  aetion  to  re- 
eo7er  the  same  damages  against  the  lessor,  which  was  settled  and 
dismissed  upon  the  lessor's  payment  of  costs  and  plaintiff's  at- 
torney's fees,  where  the  court  instructed  the  jury  that  if  they  found 
that  the  actual  damages  sued  for  against  the  lessor  had  entered 
Into  the  settlement  and  dismissal  of  the  prior  suit,  plaintiff  could 
not  recover  them  against  the  lessee,  and  the  jury  found  a  general 
irvrdict  for  the  plaintiff  for  the  actual  damages  claimed  against 
ths  prior  lessee,  such  verdict  amouuta  to  a  finding  that  snefa  aetual 
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damagefl  were  not  Included  in  such  settlement,  and  there  being  evi- 
dence to  ttipport  it,  the  verdict  will  not  be  dieturbed  upon  appeal. 

Id. — COMPBTXNCT  or  EvIDENGX  as  to  SBTTLEMXNT — BXCVSFT  IN  GSNEBAL 

Tbhs— Selbasx  Of  All  Claims. — It  was  competent  to  show  what 
matters  entered  into  the  settlement  and  dismissal  of  the  prior  suit 
against  the  lessor,  even  though  the  receipt  in  general  terms  released 
His  lessor  from  all  dainis  of  damages  against  him. 

£d^— PUBiDiMCi — OwNKBSBiP  Of  BusiNKss  Daicaozd. — Am  averment  that 
plaintilf  was  a  merchant  in  the  eitj  where  the  storeroom  was  leased, 
and  oondueted  a  store  business  in  that  eitj,  and  that  in  view  of 
ineressiAg  his  business  he  leased  the  storeroom  wroagfuU/  withheld, 
and  was  injured  in  his  business  because  ha  eould  not  remove  his 
goods  thereto,  is  a  sufficient  averment  of  the  ownership  of  the  busi- 
ness damaged  as  against  a  general  demurrer. 

lDtf*-DxrBEaATiON  IN  Valux  or  Goods  to  Businsss. — An  averment 
that  '^the  goods  depreciated  in  value  to  plaintiff's  business,"  suffi- 
dentlj  alleges  a  loss  to  the  business  conducted  bj  plaintiff,  in  re- 
lation to  sueh  goods  as  he  would  have  been  enabled  to  sell  but  for  the 
tortkras  sets  of  defendant. 

Ibrf— 43UPPOBT  or  Vkbdict-— CoNfuoTiNe  EviDBNOX  A8  to  Ownership 
AND  DAKAO& — ^Whers  there  was  a  conflict  of  evidence  as  to  plain- 
tiff's ownership  of  the  business,  and  as  to  whether  the  damages 
thereto  eonld  have  been  avoided  by  the  use  of  ordinary  diligence, 
as  well  as  to  the  amount  of  damages  suffered  on  account  of  the 
various  items  specif  ed  in  the  complaint,  and  as  to  whether  his 
goods  actually  depreciated  in  value,  to  his  injury,  and  there  was 
some  testimony  to  support  the  verdict  for  plaintiff,  it  is  conclusive 
as  to  all  sneh  questions. 

J»^ — ^iTncs  Of  Dahaox  —  Review  itpon  Appeal. — ^Where  the  agreed 
proof  is  soeh  as  to  warrant  the  jury  in  determining  generally  the 
damage  to  the  extent  found  by  them  in  their  verdict,  it  is  not  in- 
eombent  upon  the  appellate  court  to  enter  upon  a  calculation  as  to 
the  elements  of  damages,  and  what  may  or  may  not  have  been  eon- 
sideredf  or  the  weight  or  effect  which  was  given  to  any  particular 
testimony  as  to  items  of  damage,  nor  to  examine  the  items  to  de- 
termine whether  the  jury  considered  some  small  item,  where  the  tes- 
timony was  very  slight. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Luis  Obispo  County,  and  from  an  order  denying  a  new  trial 
K  P.  Unangst,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wm.  Shipsey,  for  Appellant. 

8.  v.  Wright,  for  Bespondent 
i  GU.  App.- 


66  Sntdxb  v.  Began.  [5  CaL  App. 

ALLEN,  P.  J. — ^Action  to  recover  damages  for  wrongfully 
withholding  possession  of  certain  premises.  Verdict  and  judg- 
ment for  plaintiff,  from  which  judgment,  and  an  order  deny- 
ing a  new  trial,  defendant  appeals. 

The  action  was  brought  by  plaintiff,  the  lessee  of  a  certain 
storeroom  in  the  city  of  San  Luis  Obispo,  whose  lease  thereof 
commenced  September  1,  1903.  The  defendant  as  a  prior 
lessee,  whose  lease  expired  at  the  date  last  named,  was  in 
possession,  and,  notwithstanding  the  expiration  of  his  lease, 
refased  to  surrender  the  same,  but  continued  in  possession 
until  September  23d  of  that  year.  Plaintiff,  relying  upon 
his  lease,  made  purchases  of  goods  most  marketable  at  that 
point  in  the  month  of  September,  and  which  were  duly  re- 
ceived about  September  1st,  but  by  reason  of  defendant's 
acts  it  became  necessary  to  store  the  same  at  an  expense  to 
plaintiff;  and  other  goods  were  delayed  in  consignment  be- 
cause of  plaintiff's  inability  to  furnish  storeroom  therefor, 
and  a  loss  ensued  to  plaintiff  by  not  being  able  to  display 
and  sell  the  said  goods  during  September.  That  in  conse- 
quence of  the  expected  removal,  plaintiff  disarranged  his  store 
then  occupied  by  him  so  as  to  seriously  interfere  with  his 
business  during  the  time  that  defendant  wrongfully  held  pos- 
session of  the  other  store ;  and  suffered  other  losses  specifically 
set  out  in  the  complaint.  Afterward,  in  November,  1903, 
plaintiff  commenced  an  action  against  the  lessor  to  recover 
damages  for  breach  of  contract  by  reason  of  his  failure  to 
deliver  possession  of  the  premises.  In  that  complaint  most 
of  the  items  of  damages  were  identical  with  those  set  out  in 
this  action.  That  action  against  the  lessor  was  dismissed  un- 
der an  agreement  by  which  the  lessor  paid  the  costs  of  court, 
and  the  attorney's  fees  for  the  preparation  and  filing  of  the 
complaint,  estimated  at  $45.25.  Defendant  in  this  action 
pleaded  such  settlement  and  dismissal  as  a  bar  to  this  ac- 
tion, claiming  that  all  questions  of  actual  damage  accruincr 
to  plaintiff  had  once  been  satisfied  and  paid. 

The  trial  judge  instructed  the  jury  that  if  they  should  find 
that  such  actual  damage  had  entered  into  the  settlement  of 
the  action  against  the  lessor  and  plaintiff  had  received  a 
valuable  consideration  on  account  of  such  settlement  and  dis- 
missal, that  plaintiff  could  not  a<;ain  recover  the  amount  of 
such  actual  damages  from  defendant;  and,  further,  that  the 
adequaqr  of  such  payment  was  not  material;  that  the  ques- 


Feb.  1907.  J  Snyder  v.  Began.  67 

tion  was,  Did  plaintiff  receive  any  sum  in  settlement  of  the 
actual  damages  suffered  bj  him  t 

The  verdict,  which  was  a  general  one  in  favor  of  the  plain- 
tiff, by  implication,  amounts  to  a  finding  that  such  actual  dam- 
ages had  not  been  the  subject  of  such  settlement.  There  was 
evidence  to  suport  such  finding,  and  it  will  not  be  disturbed 
upon  appeal. 

It  was  competent  to  show  what  matters  entered  into  the 
settlement  and  dismissal,  even  though  the  receipt  in  general 
terms  released  the  lessor  from  all  claims  of  damages  against 
hmL  (Jersey  Island  Dredging  Co.  v.  Whitney,  149  CaL  269, 
[86  Pac.  691].) 

There  was  a  conflict  of  evidence  with  reference  to  the  owner- 
ship of  the  business,  and  as  to  whether  the  damages  could 
have  been  avoided  by  the  use  of  ordinary  diligence,  as  well 
as  to  the  amount  of  damages  suffered  on  account  of  the  vari- 
ous matters  specified  in  the  complaint  But  as  to  all  of  such 
matters  there  is  some  testimony  warranting  the  jury  in  its 
finding,  and  under  the  well-established  rule,  the  verdict  of 
the  jury  is  determinative  of  all  such  questions.  Appellant, 
however,  insists  that  the  complaint  itself  does  not  aver  owner- 
ship in  the  goods  or  business  alleged  to  have  been  injured. 
We  find  an  allegation  that  plaintiff  was  a  merchant  in  the  city 
of  San  Louis  Obispo,  and  conducted  a  store  business  at  that 
place  and  was  desirous  of  increasing  his  business,  in  view 
of  which  he  entered  into  a  lease  for  the  premises  by  which 
plaintiff  rented  said  storeroom,  and  was  injured  in  his  busi- 
ness because  he  could  not  remove  his  goods  thereto.  As 
against  a  general  demurrer  this  is  a  sufficient  averment  of 
ownership  of  the  business  intended  to  be  carried  on  in  said 
leased  premises.  A  statement  of  facts  which  indicates  with 
reasonable  certainty  actual  ownership  is  the  equivalent  of  an 
allegation  of  the  ultimate  fact. 

It  is  next  contended  as  to  one  of  the  allegations  of  dam- 
ages, namely :  as  to  the  depreciation  in  value  of  certain  goods, 
that  the  allegations  of  the  complaint  are  insufficient  to  en- 
title plaintiff  to  the  recovery  of  such  item.  The  allegation  is 
that  "the  goods  depreciated  in  value  to  plaintiff's  business." 
It  is  argued  that  this  is  not  a  sufficient  allegation  of  deprecia- 
tion to  authorize  a  recovery ;  that  a  recovery  can  be  had  only 
for  the  actual  market  depreciation,  which,  it  is  claimed,  is 
Bot  shown  in  the  record.    We  accept  this  allegation  of  injury 
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on  account  of  the  depreciation  in  value  to  the  businesa  as 
sufficient  to  allege  a  loss  to  the  business  conducted  by  plain- 
tiff in  relation  to  such  goods  as  he  would  have  been  enabled 
to  sell  but  for  the  tortious  acts  of  defendant  It  was  for  the 
jury  to  say  whether  such  goods  actually  depreciated  in  value 
to  the  injury  of  plaintiff  and  his  business,  which  it  has  deter- 
mined adversely  to  the  appellant.  When  there  is  some  tes- 
timony in  the  record  sufficient  to  sustain  a  verdict,  it  is  not 
incumbent  upon  us  to  enter  upon  a  calculation  as  to  the 
elements  of  damage  and  what  may  or  may  not  have  been  eon* 
sidered,  or  the  weight  or  effect  which  was  given  to  any  par- 
ticular testimony  in  connection  with  such  items  of  damage. 
Nor  will  we  enter  into  an  examination  of  the  items  entering 
into  the  verdict  to  determine  whether  the  jury  considered 
some  small  item  where  the  testimony  was  very  slight,  when  the 
general  proof  is  such  as  to  warrant  a  jury  in  determining 
generally  the  damage  to  the  extent  found  by  them  in  their 
verdict 

There  is  nothing  in  the  record  indicating  passion  or  pre- 
judice ;  nor  was  there  anything  in  the  conduct  of  respondent's 
counsel  which  could  have  had  the  effect  of  prejudicing  an 
intelligent  jury.  Taking  the  whole  record,  we  are  satisfied 
that  the  verdict  was  a  fair  one ;  that  the  charges  of  the  court 
were  proper,  and  that  there  is  no  prejudicial  error  in  sueh 
record. 

The  judgment  and  order  are  affirmed. 

Shaw,  J.,  and  Taggart,  J.,  concurred. 


[GIt.  No.  881.    Third  Appellate  District— X^bniaiy  88,  1907.] 

J.  W.  WATKINS  and  W.  B.  THURMAN,  a  Copartnership, 
etx5.,  Respondents,  v.  FRANK  QLAS,  Jr.,  and  W.  H. 
QLAS,  Appellants. 

PABTT-WALL— OONTSAOT    lOB    GONTBIBUTIDK— PLSADmO — GSATAlCKf    OT 

Ck)MPLA.iNT. — In  an  action  to  recover  one-half  of  the  eoet  of  the 
erection  of  a  partj-wall,  under  a  written  contract  to  contribute  one- 
half  thereof  to  the  one  actually  building  the  wall,  the  granunen  of 
the  complaint  is  the  building  of  the  wall  by  one  coterminous  owner, 
and  the  use  thereof  bj  the  othar,  without  eontributiiig  his  part  «f 
Ihs  Mtt  of  erectioa. 
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Id. — ^Pathint  or  Qom  of  Will*  IiiXATSUAL. — ^It  it  not  neeeflsarj  to 
aver  that  the  partj  ereetiag  tha  wall  hat  paid  tho  eost  of  its 
areetion,  bof ore  the  action  for  eontribution  under  the  eontraet  there- 
for ii  brought,  nor  ia  it  a  defense  that  plaintiff  hae  not  paid  the 
eoet  of  ereetion  to  the  builder  emplojed  to  ereet  it. 

ID^— Ungkbtaintt  in  Plbadinq — GxNXaiL  DEinjBBSSd — ^Where  the  com- 
plaint 18  sufficient  as  against  a  general  demurrer^  the  fact  that  some 
of  its  averments  are  uncertain  cannot  be  considered  where  no  special 
demurrer  for  uneertaintj  was  interposed. 

Id. — SumcDBNCT  or  Complaint — ^Pabtt-wall  AoRKEifiNT — Appraiss- 
lONT  or  Cost  bt  Agbced  Abohitect. — ^A  complaint  which  alleges 
the  agreement  of  the  parties  to  bear  an  equal  proportion  of  the  ex- 
pense of  the  erection  of  the  wall,  that  it  was  ereeted  hj  one  of  them, 
that  the  cost  thereof  was  appraised  bj  the  architect  agreed  upon  be- 
tween the  parties,  and  the  notification  to  defendants  of  such  ap- 
praisement, and  alleges  that  defendants  are  making  use  of  tho 
wall,  and  haye  not  paid  their  share  of  the  burden  of  its  erection, 
is  sufficient  as  against  a  general  demurrer. 

lOu— BBLATION   Of   DEBTOB   and   CBXDITOB — ^ASSIONABIUTT   Of   BiQHT   OF 

AonoN. — The  complaint  shows  the  relation  of  debtor  and  creditor 
between  the  parties,  and  the  party  erecting  the  wall  became  Tested 
with  a  right  of  action  against  the  other  partj,  which  was  assignable, 
and  enforceable  by  the  assignees,  subject  to  any  defense  or  counter- 
claim against  the  assignor. 

Id. — ^DxfSNSB  XJnpbovbd— CoNCLUBivx  FiNDiNO. — ^Where  no  evidence  is 
offered  upon  a  defense  pleaded,  the  finding  that  the  allcgationa 
•f  such  defense  are  untrue   is  unassailable. 

T04 — Obdkb  or  Pboof — Opbnino  or  Caubb— MonoN  or  DxrKNDAN^— 

JUDOMXNT     PLXADBD   IN     ABATBUXNT   AND   IN     BaB — ^DlSGBJBTION.-* 

"Where  the  oniM  was  upon  plaintiff  to  pro7e  tho  averments  of  the 
complaint  denied  by  the  answer,  the  court  properly  exercised  its 
discretion  in  denying  a  motion  of  defendant  to  open  the  case  first 
bj  proving  a  former  judgment  pleaded  in  bar  and  in  abatement  of 
the  action.  The  proper  time  for  such  proof  was  after  plaintiff 
had  proved  his  case;  and  where  defendant  then  failed  to  make  such 
proof,  the  plea  cannot  be  considered. 

IDw— BVIDXNOB— CONTBACT  BT   COBPOBATION   WITH   PLAINTIfr  TO  BuiLD 

Wall— AB8IGN1CBNT  bt  Cobpobation — ^Pbima  Facix  Exxoution. — 
A  contract  between  a  corporation,  party  to  the  party-wall  agree- 
flMDt,  and  the  plaintiffs  to  construct  the  party-wall  vras  admissible 
lo  show  the  fact  of  its  construction  thereunder;  and  the  assign- 
ment by  the  corporation  to  the  plaintiffs,  executed  by  its  president 
and  secretary,  and  attested  by  its  corporate  seal,  was  a  prima  facie 
ahowing  of  a  due  execution  thereof,  which  was  sufficient,  in  the  ab- 
■snea  of  other  evidence  overcoming  it. 
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Id. — Ebbob  in  Aobxxd  Afpbaisbment — ^Bukdin  or  Peoov. — If  thfln  wm 
anj  error  or  mistftke  in  the  agreed  appraisementy  whieh  appears 
to  have  been  eondaeted  in  accordanee  with  the  terms  of  the  partj- 
waU  agreement,  the  burden  was  upon  the  defendants  to  show  it. 

Id. — Suppobt  of  Findinos  and  Judgxbnt. — Held,  that  the  evidenee 
Buffieientlj  sapports  the  findings  and  sustains  the  judgment  for 
plaintiffs. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Madera 
County,  and  from  an  order  denying  a  new  triaL  M.  L.  Shor^ 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourtL 

W.  H.  Larew,  for  Appellants. 

Francis  A.  Fee,  for  Respondents. 

HART,  J. — ^The  plaintifb  brought  this  action  to  recover  from 
the  defendants  the  sum  of  $475  alleged  to  be  due  under  an 
agreement  for  the  erection  of  a  party-walL  The  plaintiffs,  it  is 
alleged,  became  the  owners  of  the  claim  against  the  defend- 
ants under  an  assignment  of  the  same  to  them  by  Wehrman 
lb  Meilikie,  a  corporation,  incorporated  and  organized  under 
the  laws  of  California.  Wehrman  &  Meilikie,  in  their  cor- 
porate capacity,  and  the  defendants  were  the  owners,  respec- 
tively,  of  adjoining  lots  in  Block  No.  40  of  the  town  of  Madera, 
in  the  county  of  Madera.  Having  in  view  the  erection  of 
brick  structures,  with  a  party-wall  on  the  line  of  their  re- 
spective properties,  upon  said  lots,  the  said  corporation  and 
the  defendants,  on  the  ninth  day  of  October,  1903,  entered 
into  an  agreement  in  writing,  by  the  terms  of  which  said  par- 
ties were  to  bear  in  equal  proportion  the  actual  cost  of  the 
erection  of  such  party-wall.  This  agreement  is  made  a  part 
of  the  complaint  and  is  inserted  in  haec  verba  in  the  findings. 

On  the  thirty-first  day  of  October,  1903,  the  said  Wehrman 
&  Meilikie,  corporation,  entered  into  a  written  contract  with 
plaintiffs,  by  the  terms  of  which  the  latter  agreed  for  and 
in  consideration  of  the  sum  of  nineteen  hundred  and  three 
($1903)  dollars,  to  erect  and  complete  within  a  certain  desig- 
nated period  of  time,  on  the  land  of  said  corporation  men- 
tioned in  the  said  party-wall  agreement,  a  one-story  brick 
building,  25x80  feet  in  dimensions^  with  ''a  parlgr-wall  en 
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the  easterly  side  thereof,  and  being  the  party-wall  referred 
to  in  the  agreement  of  October  9th,  1903,  aforesaid,  and  to 
famish  all  of  the  labor  and  materials  necessary  for  the  erec- 
tion, construction  and  completion  of  said  building,  including 
said  party-wall."  The  complaint  alleges  that  the  said  sum 
of  $1903  for  which  plaintiffs  agreed  to  erect  said  building, 
did  not  include  the  defendants'  one-half  of  the  cost  of  the 
construction  of  the  party-wall.  The  building,  the  erection 
of  which  was  thus  contracted  for,  was  completed  by  the  first 
day  of  February,  1904.  Prior  to  the  commencement  of  this 
action,  the  said  corporation,  Wehrman  &  Meilikie,  in  the  lan- 
guage of  the  complaint,  ''by  an  instrument  in  writing,  and 
under  its  corporate  name  and  seal,  and  in  pursuance  of  a 
resolution  of  its  Board  of  Directors  duly  adopted  and  entered 
upon  its  minutes,  authorizing  the  same,  assigned  and  trans- 
ferred to  the  plaintiffs  its  said  account,  claim  and  demand 
against  the  defendants,  arising  by  reason  of  the  construction 
of  said  party-wall  as  provided  in  said  agreement  of  October 
9th,  1903,  together  with  all  its  rights  to  receive  from  said 
Frank  Olas,  Jr.,  and  W.  H.  Olas,  the  one-half  cost  of  said 
party-walL" 

The  facts  of  the  transaction  are  fully  set  out  in  the  com- 
plaint. A  general  and  special  demurrer  to  the  complaint 
was  overruled.  The  point  urged  under  the  special  demurrer, 
involving  the  question  of  the  running  of  the  statute  of  limita- 
tions against  the  action,  seems  not  to  have  been  well  taken, 
and,  in  fact,  is  not  urged  here.    The  complaint  is  verified. 

The  answer  specifically  denies  the  averments  of  the  com- 
plaint, except  that  it  admits  that  ''the  easterly  waU  of  the 
building,  erected  by  Wehrman  &  Meilikie,  and  referred  to  in 
the  complaint  as  'the  party-wall,'  was  erected  partly  upon  the 
lands  of  defendants  and  partly  upon  the  lands  of  Wehrman  & 
Meilikie,"  and  then  sets  up  a  special  defense,  alleging  that 
the  party-wall  was  not  so  "constructed  as  to  be  useful  and 
beneficial  to  the  defendants  equally  with  Wehrman  &  Meilikie, 
but,  on  the  contrary,  defendants  allege  that  said  party-wall, 
so-called,  was  not  so  constructed  that  the  defendants  could 
properly  connect  their  buildings  therewith,"  and  then  charges 
that  "defendants'  building  afterward  joined  thereto  (the 
party-wall)  was  badly  cracked  and  damaged  to  the  loss  and 
damage  of  defendants  in  the  sum  of  $500,"  etc.  The  de- 
fendants also  set  up,  by  way  of  a  special  plea  in  bar,  a  judg- 
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ment  alleged  to  have  been  made  and  entered  on  the  seventh 
day  of  November^  1905,  in  their  favor  and  against  the  plain- 
tiffs, in  an  action  in  which  these  plaintiffs  were  plaintiffB 
and  the  defendants,  Frank  and  W.  H.  Glas,  and  Wehrman  & 
Meilikie,  corporation,  were  defendants,  ''upon  and  on  account 
of  the  same  action  set  forth  in  plaintiffs'  complaint  herein; 
that  said  judgment  was  rendered  and  entered  after  the  trial 
of  the  action  upon  its  merits.  *  *  The  same  judgment  is  pleaded 
in  abatement  of  this  action,  and  in  this  connection  the  an* 
swer  alleges  that  said  judgment  is  not  final  and  the  aetion, 
therefore,  still  pending,  because  the  ''six  months  within  which 
an  appeal  may  be  taken  therefrom"  have  not  expired. 

The  party-wall  agreement,  which  is  the  basis  of  this  ac- 
tion, or  so  much  thereof  as  is  material  to  the  controversy, 
reads:  **  .  .  .  Now,  therefore,  in  consideration  of  the  prem- 
ises it  is  agreed,  that  either  the  party  of  the  first  part  (Wehr- 
man &  Meilikie)  or  the  parties  of  the  second  part  (defend- 
ants) may  construct  and  complete  the  said  party-wall,  and 
it  is  agreed  that  if  the  party  of  the  first  part  constructs  and 
completes  said  party-wall,  that  the  parties  of  the  second  part 
will,  upon  completion  thereof,  pay  to  the  said  party  of  the 
first  part,  the  one-half  (^)  of  the  actual  cost  of  the  erection 
and  completion  of  said  party  wall,  vice  versa,  it  is  agreed 
that  if  the  parties  of  the  second  part  erect  and  complete  the 
said  party-wall,  the  said  party  of  the  first  part  will,  upon 
completion  thereof,  pay  to  the  parties  of  the  second  part,  the 
one-half  (%)  of  the  actual  cost  of  the  erection  and  comple- 
tion of  said  party-wall,  and  it  is  further  agreed,  that  the  wes- 
terly one-half  of  said  party-wall  shall  be  the  property  of  the 
party  of  the  first  part,  and  that  the  easterly  half  of  said 
party-wall  shall  be  the  property  of  the  parties  of  the  second 
part,  and  it  is  agreed  that  the  value  or  actual  cost  of  the  erec- 
tion and  completion  of  said  party-wall  shall  be  fixed  and  de- 
termined by  Julian  Mourot,  Architect  of  Modesto,  California, 
and  we  agree  to  conform  to  and  abide  his  decision  and  valua- 
tion of  the  same." 

It  is  stated  in  the  complaint  that  ''after  the  completion 
of  said  building  and  said  party-wall,  and  on  or  about  the  first 
day  of  February,  1904,  said  Julian  Mourot  did,  in  pursu- 
ance of  said  agreement  of  October  9th,  1903,  ascertain  and 
determine  that  the  one-half  of  the  cost  of  the  erection  and 
ocmstruction  of  said  party-wall,  was  the  sum  of  $475,"  and 
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tbat  defendants  on  or  about  the  same  date  were  notified  that 
that  dnm  had  been  by  Mourot  ascertained  to  be  one-half  of 
the  actual  cost  of  the  party-walL  The  answer  does  not  tra- 
verse this  allegation,  but  merely  denies  that  the  sum  mentioned 
or  any  other  sum  is  due  or  owing  the  plaintiffs  on  account  of 
the  construction  of  the  party-wall. 

Plaintiffs  were  given  judgment,  from  which  and  from  the 
order  denying  a  motion  for  a  new  trial  this  appeal  is  taken. 

Appellants  contend  that  the  complaint  does  not  show  that 
the  corporation,  or  assignor  of  plaintifb,  had  acquired  any 
right  from  the  defendants  which  they  could  assign.  The  right 
arising  under  the  party-wall  agreement  is,  it  is  claimed,  the 
same  as  that  accruing  to  a  surety  who,  having  satisfied  the 
obligation  of  the  principal  debtor,  may  sue  to  require  his  co- 
sureties to  contribute  their  shares  of  the  burden,  and  that, 
therefore,  the  failure  of  the  complaint  to  show  that  the  as* 
signor  of  the  plaintiffs  had  actually  paid  the  contractors  for 
the  entire  cost  of  the  party-wall  and  thus  had  paid  out  money 
for  and  on  behalf  of  defendants  on  account  of  the  cost  of 
the  erection  of  such  wall,  renders  it  amenable  to  the  objec- 
tions of  the  demurrer.  In  other  words,  it  is  urged  that  this 
is  nothing  less  than  an  action  by  a  surety  against  his  co- 
surety for  contribution,  and  that  the  complaint  falls  short 
of  stating  a  cause  of  action  because  it  does  not  appear  there- 
from that  the  assignor  of  plaintiffs  has  expended  any  money 
for  which  he  is  entitled  to  contribution  or  reimbursement  by 
the  defendants.  In  their  opening  brief,  appellants  state  their 
X>08ition,  and  it  may  best  be  presented  in  their  own  language : 
''This  is  an  action  against  the  defendants  to  compel  the  pay- 
ment of  contribution  by  the  defendants  on  account  of  a  party- 
wall  erected  by  the  plaintiffs  at  the  instance  of  Wehrman  and 
Meilikie.  It  is  settled  law  that  an  action  for  contribution 
will  not  lie  until  actual  payment  has  been  made  by  the  party 
entitled  to  receive  the  contribution — ^in  this  case  Wehrman 
&  Meilikie,  a  corporation.  Having  actually  paid  nothing  on 
account  of  the  defendants,  Wehrman  and  Meilikie  could  not 
themselves  have  maintained  an  action  for  contribution  against 
the  defendants.  It  follows  they  had  no  right  of  action  to  as- 
sign." 

The  first  question  is  whether  the  court  erred  in  its  order 
overruling  the  demurrer.  The  complaint  is  not  a  carefully 
drafted  pleading,  for  it  is  not  altogether  free  from  the  oriti- 
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ci&on  of  uncertainty.  A  special  demurrer  to  this  point  was 
not  interposed,  however,  and  we  think  its  averments  and  the 
manner  thereof  sufficient  to  withstand  the  attack  of  a  general 
demurrer. 

It  is,  of  course,  clear  that  the  duty  of  contribution  to  which 
a  coterminous  owner  of  a  party-wall  may  become  liable  and 
that  of  the  contribution  to  which  a  surety  is  entitled  at  the 
hands  of  his  cosureties  upon  his  extinguishment  of  the  obliga- 
tion of  the  principal  debtor  both  originate  in  the  equitable 
consideration  that  those  who  have  assumed  a  common  burden 
ought  to  bear  it  equally.  In  the  very  nature  of  the  case, 
as  between  cosureties,  one  is  not  entitled  to  contribution  until 
he  ia  damnified  by  actual  payment  and  it  is  settled  that  he  has 
paid  more  than  his  share.  It  is,  in  other  words,  only  where 
one  surety  has  discharged  the  entire  burden  that  he  is  au- 
thorized to  maintain  an  action  against  his  cosureties  to  com- 
pel contribution  of  their  just  proportion  of  the  obligation. 
In  the  case  before  us  the  same  event,  in  principle,  has  occur- 
red, which  would  authorize  a  surety  to  institute  suit.  As  we 
have  seen,  in  the  principles  from  which  the  duty  of  contri- 
bution in  both  cases  arises  there  is  no  distinction.  The  only 
difference  perceivable  between  the  two  is  in  the  manner  of  the 
discharge  of  the  ''principal  obligation.''  As  in  the  case  of 
a  surety  suing  for  contribution  he  must  necessarily  plead  and 
prove  that  he  has  discharged  the  principal  obligation  or 
paid  more  than  his  share  of  the  debt,  so  in  the  case  of  the 
party  erecting  the  wall  he  must  plead  and  prove  that  he  has 
erected  the  waU  or  caused  it  to  be  erected,  and  that  the  de- 
fendant has  made  use  of  it  without  contributing  his  part  of 
the  cost  of  its  erection.  In  an  action  by  a  surety  against 
bis  cosureties  it  would  not  for  a  moment  be  conceived  to  be 
necessary  for  him  to  allege  that  he  had  not  borrowed  the  money 
with  which  to  extinguish  the  common  obligation.  It  would 
make  no  difference,  so  far  as  his  cause  of  action  was  con- 
cerned, whether  he  had  or  not,  and  of  course  it  could  be  no 
defense  against  his  claim  to  say  that  he  had.  So,  in  an  ac- 
tion for  contribution  for  a  party-wall,  we  do  not  understand 
it  to  be  required  that  the  plaintiff  shall  allege  that  he  has 
actually  paid  the  cost  of  the  erection  of  the  wall,  and  we  do 
not  apprehend  that  it  would  be  a  defense  against  such  con- 
tribution to  say  that  the  party  erecting  the  wall  has  not 
settled  with  or  paid  the  builder  for  the  labor  and  materials 
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bestowed  ai)OD  its  construction.  In  other  words,  in  a  suit  for 
contribution  by  a  surety  against  his  cosureties,  the  gist  of 
the  action  is  essentially  the  payment  by  the  plaintiff  of  fhe 
irioney  due  under  the  principal  obligation.  There  is,  of 
course,  in  such  case  no  other  cause  for  damnification  than  the 
fact  of  having  been  compelled  to  discharge  a  burden  which 
it  was  not  incumbent  upon  him  to  bear  alone.  On  the  other 
hand,  in  an  action  for  contribution  for  a  party-wall  the  grava- 
men of  the  complaint  is  the  building  of  the  wall  by  one  and 
its  subsequent  use  by  the  other  coterminous  owner.  In  such 
case,  the  injury  or  damnification  suffered  by  the  plaintiff  is  in 
the  fact  of  having  built  the  wall  and  its  subsequent  equal  use 
without  compensation  by  the  defendant. 

The  complaint  in  the  case  before  us  alleges  the  agreement 
between  the  parties  to  bear  an  equal  proportion  of  the  ex- 
pense of  the  erection  of  the  walL  It  alleges  that  the  wall  was 
erected  by  one  of  said  parties — ^the  assignor  of  the  plaintifb— 
and  avers  that  the  cost  thereof  was  appraised  by  the  architect 
upon  whom  the  parties  had  agreed  should  perform  that  ofKce, 
and  the  notification  of  defendants  of  such  appraisement, 
and  alleges  that  the  defendants  have  made  use  and  are  mak- 
ing  use  of  the  wall,  and  have  not  paid  their  share  of  the  bur- 
den of  its  erection.  We  think  that  this  was  sufficient  to  for- 
tify the  complaint  against  the  attack  of  the  demurrer.  The 
allegations  of  the  complaint  show  that  by  reason  of  the  ob- 
ligation flowing  from  the  party-wall  agreement  the  relation 
of  debtor  and  creditor  was  established  between  the  defendants 
and  the  corporation,  and  that  the  latter  thereby  became  ves- 
ted with  a  right  of  or  chose  in  action  against  the  former.  It 
IB  not  questioned  that  a  thing  in  action  is  assignable,  and  it 
cannot  be  doubted  that  the  corporation  in  this  case  had  a 
right  to  assign  its  claim  as  a  chose  in  action  against  the  de- 
fendants to  plaintiffs  (Civ.  Code,  sec.  954;  Burlock  v.  Peck, 
2  Duer,  98),  or  that  such  a  claim  may  be  assigned  either  for 
a  valuable  consideration  or  for  the  purposes  of  collection, 
subject,  of  course,  to  any  defense,  setoff  or  counterclaim  which 
might  have  been  interposed  in  a  sidt  upon  the  claim  by  the 
original  owner.     (Code  Civ.  Proc,  sees.  368,  440.) 

There  are  other  specifications  of  error,  some  of  which  in- 
volve the  point  we  have  been  discussing  and  of  which  we  have 
disposed  against  the  contention  of  appellants.  There  was  no 
proof  offered  upon  the  special  defense  that  the  wall  was  so 
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defectively  constructed  as  to  have  caused  damage  to  the  build- 
ing of  defendants  by  adjoining  the  building  to  the  wall,  and 
there  is,  therefore,  no  attack  upon  the  finding  of  the  court 
that  the  allegations  of  such  special  defense  are  untrue.  It 
is  urged  that  the  court  erred  in  refusing  to  permit  appellants 
to  introduce  in  evidence  a  certain  judgment  in  support  of 
their  special  pleas  in  abatement  and  in  bar  of  the  present 
action.  The  transcript  shows  the  following  proceeding  upon 
this  point:  ''The  defendants  moved  the  court  that  they  be 
permitted  to  open  the  cause  by  introduction  of  evidence  in 
support  of  their  plea  in  abatement  and  plea  in  bar.  The 
motion  was  denied  by  the  court,  and  defendants  excepted.*' 
The  ruling  was  proper.  (Code  Civ.  Proc,  sec  607.)  Trial 
courts,  in  the  exercise  of  their  discretion,  may  depart  from 
the  orderly  procedure  prescribed  by  that  section  for  the  con- 
duct of  a  trial;  but  error  cannot  ordinarily  be  predicated 
upon  their  refusal  to  do  so.  The  onus  was,  of  course,  upon 
the  plaintiffs  to  prove  the  issue  tendered  by  the  pleadings, 
and  the  court  was  proceeding  only  in  the  orderly  way  when 
it  refused  to  grant  the  motion  of  counsel,  and  required  plain- 
tiffs to  first  present  their  case.  No  effort  was  subsequently 
made  during  the  progress  of  the  trial  to  introduce  the  al- 
leged judgment  in  evidence.  The  proper  time  for  its  offer 
was  after  the  plaintiffs  had  closed  their  case.  We  cannot 
speculate  as  to  what  the  ruling  of  the  court  might  have  been 
had  the  judgment  been  offered  in  evidence  at  the  proper  time. 
If  it  had  been  pertinent  to  the  issue  raised  by  the  special  pleas 
set  up  by  the  answer  no  doubt  it  would  have  been  admitted. 

The  contract  between  the  corporation  and  the  plaintifEs  for 
the  construction  of  the  building  of  the  former  was  admitted 
in  evidence,  over  an  objection  that  ''the  evidence  was  ir^ 
relevant,  incompetent,  immaterial  and  contained  nothing  tend- 
ing to  establish  a  right  of  recovery  in  the  plaintifb."  The 
contract  contains,  of  course,  a  provision  specifying  the  ex- 
tent of  the  work  to  be  done,  and  shows  that  under  its  terms 
the  contractors  were  to  erect  the  party-wall  in  question.  As 
a  circumstance  tending  to  show  the  fact  of  the  construction 
of  the  wall  by  the  contractors  under  their  contract  with  the 
assignor  of  plaintiffs,  the  instrument  was  properly  admitted 
in  evidence.  Nor  is  there  any  force  in  the  objection  to  the  ad- 
mission in  evidence  of  the  assignment  to  plaintiffs  by  Wehr- 
man  &  Meilikie  of  the  claim  against  the  defendants.    The  q)e- 
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dfic  objection  to  this  evidenoe  is  that  '*no  aasigzunent  was 
proven  in  the  manner  required  by  section  1940  of  the  Code 
of  Civil  Procedure."  The  assignment  was  signed  by  the 
president  and  secretary  of  the  corporation  and  attested  by 
its  corporate  seal.  Tlds  was  a  prima  facie  showing  of  the 
due  execution  of  the  instrument^  and  in  the  absence  of  other 
evidence  overcoming  it  was  sufficient.  There  was  no  proof 
offered  by  the  defendants  that  the  assignment  was  not  what  it 
purported  to  be. 

The  attack  upon  the  appraisement  of  the  cost  of  one-half 
of  the  erection  of  the  party-wall  by  the  architect  agreed 
upon  by  the  parties  cannot  be  sustained.  Defendants  were 
notified  of  the  appraisement  made  by  the  architect  at  or  near 
the  time  the  same  was  made.  There  is  no  challenge  of  this 
appraisement  in  the  answer,  nor  was  there  any  evidence  of- 
fered in  support  of  the  objection  here  made  to  it.  The  facts 
as  disclosed  by  the  pleadings  and  the  evidence  do  not  sustain 
appellants  in  the  declaration  that  the  appraisement  is  void 
upon  its  face.  It  appears  to  have  been  conducted  substan- 
tially in  accordance  with  the  terms  of  the  parly-wall  agree- 
ment. If  there  was  any  error  or  mistake  prejudicial  to  the 
defendants  by  such  appraisement,  the  burden  was  upon  them 
to  show  it.    This  they  have  not  done. 

The  fourth  finding  of  the  court  is  assailed  upon  the  ground 
that  there  is  no  evidence  in  the  record  to  sustain  it  The 
part  of  the  finding  to  which  objection  is  made  is  that  the  one- 
half  of  the  cost  of  erecting  and  completing  said  party-wall 
to  be  borne  and  paid  for  by  the  defendants  ''was  not  a  part 
of  said  consideration  sinn  of  $1903,  but  was  in  addition  there- 
to.'' The  ''consideration  sum  of  $1903"  referred  to  is  the 
amount  for  which  the  contractors  agreed  to  erect  the  build- 
ing of  the  corporation.  The  contention  of  appellants  is  that 
there  is  no  evidence  to  warrant  the  finding.  There  is  con- 
siderable discussion  in  the  briefiB  upon  this  point,  the  basis 
of  which  is  the  afSrmation  of  the  fact  by  the  plaintiffs  and 
its  denial  by  the  defendants  in  the  pleadings.  And  it  might 
be  suggested  that  the  position  of  counsel  for  defendants  upon 
this  question,  considered  in  connection  with  his  contention 
ss  to  the  prerequisites  necessary  to  establish  a  right  of  action 
in  the  assignor  of  plaintifliB,  is  disingenuous.  If,  as  he  con- 
tends, the  item  of  the  half  of  the  cost  of  the  construction  of 
the  party-wall,  to  be  borne  by  defendants,  was  included  in 
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the  consideration  price  of  $1903  paid  by  the  corporation  for 
the  construction  of  its  building,  what  becomes  of  his  position 
attempted  to  be  maintained  both  upon  the  demurrer  and 
upon  a  review  of  the  evidence  that  the  assignor  of  plaintiffs 
had  acquired  no  right  of  action,  and  consequently  nothing 
that  it  could  assign,  because  it  had  paid  nothing  for  defend- 
ants on  account  of  their  half  of  the  cost  of  the  party-wall  t 
But  in  our  view  of  the  case  and  of  the  legal  relations  exist- 
ing between  the  parties,  as  heretofore  expressed,  the  proposi- 
tion is  inunateriaL  We  have  held  that  the  erection  of  the 
party-wall  by  the  assignor  of  plaintiff  and  the  subsequent 
use  thereof  by  the  defendants  created  a  liability  in  favor  of 
the  former  against  the  latter.  This,  as  we  have  endeavored 
to  explain,  was  upon  the  theory  that  the  contractors,  having 
under  their  contract  with  their  assignor  constructed  the 
building  of  the  corporation,  including  the  party-wall,  could 
legally  look  to  no  one  for  compensation  for  the  entire  wall 
but  the  corporation.  Its  buildings  having  been  erected  pre- 
vious to  the  construction  of  the  building  of  the  defendants, 
it  was  necessary  for  it  to  build  the  entire  wall.  It  is,  there- 
fore, in  our  conception  of  the  case,  unimportant  whether  or 
not  the  half  of  the  cost  of  the  wall  to  be  paid  for  by  the  de- 
fendants was  included  in  the  ^'consideration  price  of  $1903" 
for  the  erection  of  the  building  of  the  corporation,  for,  as 
we  have  said,  the  fact  remains  that,  in  any  event,  so  far  as 
this  record  shows,  the  corporation  was  legally  bound  to  pay 
for  the  erection  of  the  entire  wall.  The  contract  for  the  con- 
struction of  the  corporation's  building  contained  a  proviso 
to  the  effect  that  the  cost  of  one-half  of  the  party*wall  was 
to  be  paid  for  by  defendants.  The  record  does  not  disclose 
the  specific  reason  why  that  proviso  was  inserted  in  the  con- 
tract between  the  plaintiffs  and  the  corporation.  The  testi- 
mony of  J.  W.  Watkins,  one  of  the  plaintiffs,  shows  that 
the  contracts  for  the  erection  of  both  buildings  were  awarded 
at  about  the  same  time.  Plaintiffs  did  not  secure  the  con- 
tract for  the  erection  of  the  building  of  the  defendants.  If 
it  were  important  to  find  the  reason,  the  insertion  of  that 
proviso  in  the  contract  might  be  accounted  for  upon  either 
one  of  two  theories;  the  one  that  the  parties  to  that  contract 
were  under  the  belief  that  the  plaintiffs  would  also  secure 
the  contract  for  the  erection  of  the  building  of  the  defend- 
ants; the  other,  that  the  proviso  was  designed  as  an  assign- 
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inent  to  plaintiffs  of  the  claim  of  the  corporation  against 
the  defendants  for  the  latter's  half  of  the  cost  of  the  wall. 
But  whatever  may  have  been  its  purpose,  or  the  reason  for 
its  insertion  in  the  contract,  we  repeat  that  we  are  of  the 
opinion  that  the  fact  which  the  proviso,  as  is  claimed  by  re- 
spondents, tends  to  prove,  is  of  no  importance  or  material- 
ity— ^that  is,  the  fact  of  whether  or  not  the  item  of  the  half 
of  the  cost  of  the  wall  to  be  borne  by  the  defendants  was  in- 
cluded in  the  sum  of  $1903.00,  paid  by  the  corporation  to 
plaintiffs  for  the  construction  of  its  building.  If,  however, 
the  finding  is  of  any  importance,  we  think  the  testimony  of 
Mr.  Watkins  suflSciently  supports  it. 

There  are  no  other  assignments  of  error,  except  that  it  is 
declared  in  a  general  way  that  the  evidence  does  not  sustain 
the  judgment.  All  of  the  evidence,  with  the  exception  of 
that  of  Mr.  Watkins,  was  of  a  documentary  nature.  There 
was  no  evidence  offered  by  the  defendants.  We  think  the 
judgment  is  well  supported  by  the  evidence.  We  have  reached 
a  conclusion  in  this  case  upon  a  somewhat  different  theory 
from  that  presented  by  the  attorneys  in  their  briefs.  We 
have  preferred  to  confine  ourselves  in  the  determination  of 
the  principal  point  in  issue  to  a  consideration  alone  of  the 
history  of  the  entire  transaction  as  disclosed  by  the  record 
evidence.  It  is  clear  that  the  wall  was  erected  by  the  plain- 
tiSs  under  a  contract  with  their  assignor.  It  is  of  course 
equally  clear  that  the  plaintiffs  are  entitled  to  their  pay  for 
the  work,  and  that  the  defendants  should,  from  every  con- 
sideration of  equity  and  fair  dealing,  under  the  circumstances 
presented  by  the  record,  be  required  to  pay  their  just  propor- 
tion of  the  expense  incurred  in  the  erection  of  the  wall^  can- 
not be  disputed. 

The  judgment  and  order  are  affirmed. 

Burnett,  J.,  and  Ghipman,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  23,  1907. 
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[CiT.  No.  818.    Seeond  AppeUate  District. — ^Februaiy  25, 1907.] 

MAIER  PACKING  COMPANY,  Appellant,  ▼.  MARGARET 
T.  FRBY,  Administratrix  of  Estate  of  C.  DAVID 
FREY,  Deceased,  Respondent 

^STATBS    07   DKCEASED    PEBSONS — CLADIB — SUITIOIBNOT    OV    AlTDMLVIT 

ON  Behalf  of  Claimant. — An  affidayit  to  a  claim  against  the  es- 
tate of  a  deceased  person,  made  by  some  other  person,  acting  on 
behalf  of  the  claimant,  must  state  the  reason  why  it  is  not  made  by 
the  claimant;  and  if  it  fails  to  do  so,  it  is  insufficient. 

Id. — Affidavit  by  Official  on  Behalf  of  Goepobation. — An  affidavit 
to  a  claim  on  behalf  of  a  corporation  must  state  tliat  it  is  a  corpora- 
tion, and  the  averment  of  that  fact  shows  a  sufficient  reason  why 
it  is  not  made  by  the  corporation.  Where  that  fact  is  not  stated, 
the  claimant  cannot  be  assumed  to  be  a  corporation;  but  if  it  is 
stated,  the  affidavit  by  an  official  should  show  that  the  person  act- 
ing in  its  behalf  is  an  officer  of  the  corporation  presumed  from  his 
official  position  to  have  sufficient  knowledge  of  its  affairs. 

lo. — Affidavit  fob  Gobpobation  bt  Otheb  Psbson. — An  affidavit  on 
behalf  of  a  corporation  by  other  than  such  official  must  contain  aver- 
ments tending  to  show,  when  he  swears  that  there  are  no  offsets  to 
his  knowledge,  that  the  nature  of  his  relation  to  the  company  is  of 
s  character  calculated  to  place  him  in  possession  of  requisite  infor- 
mation on  that  subject 

Id. — ^Affidavit  bt  oe  on  Behalf  of  iNDiviDUALd — ^When  the  affidavit  is 
made  by  an  individual  who  bases  his  claim  upon  transactions  with 
the  deceased,  the  law  imputes  to  him  knowledge  of  the  truth  of 
the  averments  made  therein.  When  made  by  another  on  his  behalf, 
the  affidavit  must,  in  addition  to  averring  that  he  has  no  knowledge 
of  any  offsets,  aver  facts  showing  that  hs  was  in  a  position  to  know 
of  them  if  any  existed. 

APPEAL  from  a  judgment  of  fhe  Superior  Court  of  Las 
Angeles  County.    N.  P.  Conrey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
Jones  &  Wellor,  for  Appellant 

John  H.  Foley,  for  Respondent 

SHAW,  J. — Appeal  from  judgment    Mafer  Packing  Oo. 
instituted  suit  upon  a  claim  against  the  estate  of  one  0. 
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David  Frey,  deceased,  of  which  respondent  was  the  adminis- 
tratrix. The  claim  and  affidavit  in  support  of  it  was  attached 
to  and  made  a  part  of  the  complaint  A  demurrer  inter- 
posed by  defendant  was  sustained  upon  the  ground  that  the 
complaint  failed  to  state  facts  sufficient  to  constitute  a  cause 
of  action.  Plaintiff  declined  to  amend,  and  judgment  was 
thereupon  entered  in  favor  of  defendant  from  which  this  ap- 
peal is  prosecuted. 

The  claim  was  allowed  by  the  administratrix,  but  rejected 
and  disallowed  by  the  judge  of  the  superior  court  to  whom 
it  was  presented  for  approval 

The  only  question  involved  is  whether  or  not  the  affidavit 
to  the  claim  complies  with  the  requirements  of  section  1194, 
Code  of  Civil  Procedure,  which  provides  that  ''every  claim 
which  is  due,  when  presented  to  the  executor  or  adminis- 
trator, must  be  supported  by  the  affidavit  of  the  claimant, 
or  someone  in  his  behalf,  that  the  amount  is  justly  due,  that 
no  payments  have  been  made  thereon  which  are  not  credited, 
and  that  there  are  no  offsets  to  the  same,  to  the  knowledge 
of  the  affiant.  .  .  .  When  the  affidavit  is  made  by  a  person 
other  than  the  claimant,  he  must  set  forth  in  the  affidavit  the 
reason  why  it  is  not  made  by  the  daimanf 

The  affidavit  in  question  is  as  follows : 

''State  of  California,  County  of  Los  Angeles — ss. 

''Maier  Packing  Co.,  by  Simon  Maier,  Pres.,  whose  fore- 
going claim  is  herewith  presented  to  the  administrator  of  the 
estate  of  said  deceased,  being  duly  sworn,  says,  that  the 
amount  thereof,  to-wit:  the  sum  of  $962.09,  is  justly  due  to 
said  claimant,  that  no  payments  have  been  made  thereon 
which  are  not  credited,  and  that  there  are  no  offsets  to  the 
same  to  the  knowledge  of  the  claimant  or  affiant 

"MAIER  PACKING  CO., 

"Simon  Maieb,  Pres. 

"Subscribed  and  sworn  to  before  me,  this  16th  day  of 
June,  1904. 

"Sam'l  Prager,  Notary  Publio  in  and  for  Loo  Angeles 
County,  CaL'* 

It  appears  both  from  the  affidavit  and  the  account  consti- 
tuting the  claim  that  Maier  Packing  Co.  is  the  claimant.    The 
affidavit  is  made  by  Simon  Maier  on  behalf  of  the  elaim- 
6  Oal.  App.- 
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ant,  and  under  the  section  aboye  quoted  we  must  look  to  the 
a£Sdayit  for  the  assignment  of  some  reason  which  will  excuse 
claimant  from  making  the  same.  The  absence  of  such  an 
ayerment  has  been  held  to  be  absolutely  fatal.  {Perkins  y. 
Onyett,  86  Cal.  348,  [24  Pac.  1024].)  There  seems  to  haye 
been  no  attempt  to  state  in  positiye  terms  any  reason  why 
Maier  Packing  Co.  did  not  make  the  afiSdayit.  Counsel  for 
appellant,  however,  assumes  claimant  to  be  a  corx)oration, 
and  then  contends  that  a  corporation  cannot  swear;  that  it 
must  necessarily  act  through  some  one  as  its  agent.  This 
is  true,  and  it  follows  that  where  an  incorporated  company 
presents  a  claim  against  the  estate  of  a  deceased  person  an 
averment  of  the  fact  that  claimant  is  a  corporation  consti- 
tutes a  sufficient  reason  why  the  affidavit  is  not  made  by  the 
claimant.  The  affidavit  before  us  does  not  disclose  the  capac- 
ity or  character  in  which  claimant  appears ;  there  is  no  state- 
ment in  it  from  which  we  can  conclude  that  Maier  Packing 
Co.  is  an  incorporated  company,  and  in  the  absence  of  some 
averment  setting  forth  such  fact,  we  cannot  assume  that  it 
is  a  corporation. 

The  affidavit  is  defective  in  not  assigning  some  reason  which 
would  relieve  claimant  from  making  it 

Where  the  claimant  is  a  corporation,  it  should  appear  from 
the  affidavit  that  the  person  acting  on  its  behalf  is  an  officer 
tiiereof ,  presumed  from  his  official  position  to  have  sufficient 
knowledge  of  its  affairs ;  or.  if  made  by  other  than  such  official, 
it  should  contain  averments  tending  to  show,  when  he  swears 
that  there  are  no  offsets  to  his  knowledge,  that  the  nature 
of  his  relation  to  the  company  is  of  a  character  calculated  to 
place  him  in  possession  of  the  requisite  information  upon  the 
subject. 

Where  the  affidavit  is  made  by  an  individual,  who  bases  his 
claim  upon  transactions  had  with  deceased,  the  law  imputes 
to  him  knowledge  of  the  truth  of  the  averments  contained  in 
his  affidavit  When  made  by  another  on  his  behalf,  such 
person  should,  in  addition  to  averring  that  he  has  no  knowl- 
edge of  any  offsets,  aver  facts  showing  that  he  was  in  a  posi- 
tion  to  know  of  them  if  any  existed.  These  claims,  whai  al- 
lowed, approved  and  filed,  partake  of  the  nature  of  a  judg- 
ment, and  as  such  are  to  be  paid  in  due  course  of  adminis- 
tration, and  the  affidavit  should  set  forth  facts  sufficient  to 
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at  least  make  out  a  prima  facie  showing  that  the  claim  is 
justly  due  from  the  estate  over  and  above  all  offsets. 

We  have  examined  the  authorities  cited  by  appellant,  but 
in  view  of  the  decision  in  the  ease  of  Perkins  v.  Onyett,  86 
CaL  348,  [24  Pac.  1024],  as  well  as  the  evident  purpose  of 
the  section,  we  must  hold  that  they  are  inapplicable  to  this 
case. 

We  find  it  impossible  to  reconcile  the  provisions  of  this 
affidavit  with  the  requirements  of  the  statute^  and  the  judg- 
ment appealed  from  is,  therefore,  affirmed. 

Allen,  P.  J.,  and  Taggart,  J.,  concurred. 


[dv.  No.  £48.    Third  Appellate  District. — ^Febmarj  25,  1907.] 

LEWIS  H.  BISHOP,  Appellant,  v.  LEN  D.  OWBNS  et  al., 

Respondents. 

Injunction — Dissolution  oy  Tsmporabt  OBDsa — ^Abobtivb  Appeal — 
Appeal  pbom  Judousnt  upon  Demubree. — A  notice  of  appeal  from 
an  order  denjing  plaintiff's  motion  for  a  temporaiy  injunction, 
where  the  record  shows  that  the  temporary  injunction  was  granted, 
is  abortive  as  an  appeal  from  an  order  dissolving  the  same;  bat 
where  a  general  demurrer  to  the  complaint  was  sustained,  and  final 
judgment  was  rendered  thereon,  from  which  an  appeal  is  taken, 
it  is  immaterial  whether  or  not  an  appeal  was  intended  to  be  taken 
from  the  order  dissolving  the  temporary  injunction,  because,  if  the 
flaets  stated  are  insufficient  under  the  general  demurrer  to  warrant 
final  relief,  thej  are  insufficient  to  warrant  the  continuance  of  the 
temporary  restraining  order. 

IJDd— Inbuppigbnt  Complaint  fob  Injunction — General  Conclu- 
sions.— ^A  complaint  for  an  injunction  which  does  not  state  facts 
sufficient  to  determine  how  plaintiff's  property  will  be  permanently 
injured  by  the  acts  complained  of,  and  which  states  merely  general 
eondusions  as  to  multiplicity  of  suits  and  irreparable  injury,  not 
warranted  by  any  pleaded  facts,  does  not  state  facts  sufficient  to 
eonstitute  a  cause  of  action  for  equitable  relief  to  enjoin  the  acts 
eomplained  of. 

bd — Suspension  oy  Laddebs  and  Falls  with  Bopes  Attached  pbom 
Adjoikino  Building — ^Easement. — ^When  the  acts  complained  of 
floaaiat  ia  the  suspension  of  ladders  and  falls  with  ropes  attached 
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from  an  adjoining  bnilding,  over  and  abovo  plaintiff '•  roof,  and 
fhe  eomphdnt  f alia  to  atate  tho  pnrpoae  thereof  or  to  iliow  how 
the  eontinnatlon  thereof  would  injure  plaintiif 's  property,  the  mere 
ayermente  that  the  continued  trespass  "will  ripen  into  a  right  and 
easement  on  plaintiff's  property"  and  wiU  ''constitute  and  create 
an  obstruction  to  the  free  and  peaceable  use  of  the  aforesaid  prop- 
erty'' are  only  the  conclusions  of  the  pleader. 

Id. — Bkason  AssiQNno  bt  Ooubt  Below— Damnum  Absqus  Injubia^— 
Where  it  cannot  be  determined  from  the  eomplaint  whether  or  not  the 
alleged  acts  are  excusable  under  the  rule  of  damnum  ab9qu€  injuria, 
applied  by  the  court  below,  and  the  facts  pleaded  do  not  amount 
to  a  conjecture  as  to  the  purpose  of  the  acts,  we  are  not  concerned 
with  that  particular  reason  assigned  by  the  court  for  ita  mUng. 
It  is  sufficient  that  the  ruling  sustaining  the  demurrer  was  eorreet. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    M.  C.  Sloss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  E.  Naylor,  and  William  P.  Hubbard,  for  Appel- 
lant. 

Henry  C.  McPike,  for  Bespondents. 

HARTy  J. — Suit  brought  for  an  injunction  to  restrain  cer- 
tain acts  complained  of  by  plaintiff.  A  preliminary  injunc- 
tion was  granted  upon  the  verified  complaint  and  an  order 
to  show  cause  why  the  same  should  not  be  made  permanent 
Defendants  interposed  a  general  demurrer  to  the  complaint. 
On  August  23,  1903,  the  court  entered  an  order  sustaining 
the  demurrer,  with  leave  to  plaintiff  to  amend  within  ten 
days.  The  plaintiff  failed  to  amend  within  the  time  allowed, 
and  thereupon  judgment  was  entered  in  favor  of  defendants 
herein.    From  this  judgment  plaintiff  takes  this  appeaL 

On  the  8th  of  July,  1903,  the  court,  upon  motion  and  appli- 
cation of  defendants,  made  an  order  upon  the  complaint  alone 
dissolving  the  preliminary  injunction  and  discharging  the 
order  to  show  cause.  There  is  in  the  transcript  a  ''Notice  of 
Appeal  from  the  order  denying  plaintiff's  motion  for  a  pre- 
liminary injunction,  made  and  entered  herein  on  the  1st 
day  of  July,  1903."  But  as  the  record  shows  that  a  pre- 
liminary injunction  had  been  granted  by  the  court,  there  is  no 
ground  upon  which  such  an  appeal  may  be  presented.    Pre- 
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smnablyy  it  was  desig^ned  to  take  an  appeal  from  the  order 
dissolving  the  temporary  injunction.  If  bo,  the  attempt  was 
abortive.  But  as  we  think  the  court  below  committed  no  error 
in  its  order  sustaining  the  demurrer,  it  becomes  immaterial 
whether  or  not  an  appeal  has  been  properly  taken  from  the 
order  dissolving  the  temporary  injunction,  because  if  the 
facts  are  insufficient  under  a  general  demurrer  to  state  rea* 
Bons  for  the  final  relief  prayed  for,  certainly  they  were  not 
sufficient  to  warrant  the  continuance  of  the  temporary  re- 
straining order. 

The  stating  part  of  the  complaint  alleges :  '^That  all  of  said 
defendants  repeatedly  and  continually  are  entering  upon 
the  roof  of  the  building  hereinafter  named,  and  are  engaged 
at  the  present  time  in  hanging  and  suspending  ladders  and 
falls  with  ropes  attached  thereto  from  an  adjoining  building 
on  the  west  of  the  aforesaid  building,  over  and  above  the  roof 
of  the  aforesaid  No.  506  Market  street  and  No.  7  Sutter  street, 
and  in  the  space  above  said  roof,  preparatory  to  continue  and 
further  enter  upon  said  premises,  and  have  and  are  threaten- 
ing to  continue  daily,  hourly,  repeatedly  and  continuously  to 
continue  in  the  commission  of  said  acts,  and  have  threatened 
and  are  threatening  to  suspend  other  articles,  materials  and 
things  therein. 

''That  all  of  said  defendants,  and  each  of  them,  threaten 
to  and  will,  unless  restrained  by  order  of  this  court,  continue 
to  enter  upon  plaintiff's  said  described  premises,  and  the 
whole  thereof,  repeatedly  and  continuously,  daily  and  hourly, 
and  that  actions  at  law  would  afford  plaintiff  no  plain, 
speedy  and  adequate  remedy,  for  the  reason  that  such  tres- 
passes will  be  so  frequent  and  of  interminable  and  numerous 
duration  that  such  a  multiplicity  of  suits  will  be  necessitated 
thereby,  and  the  injury  resulting  from  each  act  of  trespass 
would  be  so  trifling  in  amount  as  compared  with  the  ex- 
pense and  inconvenience  of  prosecuting  actions  at  law  to  re- 
cover damages  therefor,  as  to  leave  plaintiff  without  adequate 
remedy,  and  furthermore,  such  acts  of  the  defendants,  if 
permitted  to  continue,  will  in  all  probability  result  in  a 
breach  of  the  peace  of  this  community,  because  unless  defend- 
ants be  restrained  by  the  court,  plaintiff  must  resort  to  neces- 
sary force  in  preventing  the  violations  of  his  rights  of  prop- 
erty consequent  upon  such  trespasses;  and  furthermore,  such 
aets^  if  permitted  to  continue^  will  ripen  into  a  right  and  an 
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easement  on  plaintiff's  property  aforesaid,  and  such  ixnmi- 
nenty  threatened  and  actually  pending  acts  of  defendants  as 
aforesaid  do  and  will  so  constitute  and  create  an  obstruction 
to  the  free  and  peaceable  use  of  the  aforesaid  property  of 
plaintiff  as  to  interfere  with  the  comfortable  enjoymait  of 
said  property,  and  will  injuriously  affect  the  said  plaintiff  in 
the  reasonable  possession  thereof/' 

It  is  impossible  to  ascertain  from  the  complaint  exactly 
what  the  nature  of  the  acts  is  which  plaintiff  charges  inter- 
fere and  will  continue  to  interfere  with  the  full  and  peace- 
able enjoyment  of  his  property,  and  which,  he  alleges,  will, 
if  not  restrained,  crystallize  into  a  ''right  and  easement"  on 
his  property.  We  are  not  advised  by  his  pleading  whether 
a  structure  is  to  be  constructed  above  the  roof  of  his  build- 
ing, or  whether  the  acts  of  defendants  will  result  in  the  es- 
tablishment of  some  mechanical  or  other  contrivance  that 
will  cause  a  nuisance  and  consequently  an  interference  with 
the  comfortable  enjojmient  of  his  property,  or  will  result  in 
suspending  some  article  over  or  near  his  roof  that  is  likely 
to  fall  upon  his  building  and  thus  damage  it,  nor,  in  fact, 
does  he  allege  any  fact  or  facts  in  such  manner  as  to  clearly 
inform  us  what  acts  the  defendants  have  committed,  or  are 
committing  or  threatening  to  commit,  which  will  result  in 
permanent  or  irreparable  injury  to  his  property.  The  aver- 
ment that  the  defendants  are  ''repeatedly  and  continually 
entering  upon  the  building  hereinafter  named,''  and  "are 
engaged  at  the  present  time  in  hanging  and  suspending  lad« 
aers  and  falls  with  ropes  attached  thereto  from  an  adjoining 
building  on  the  west  of  the  aforesaid  building,  over  and  above 
the  roof  of  the  aforesaid  No.  506  Market  street  and  No.  7 
Sutter  street,  and  in  the  space  above  said  roof/^  certainly 
furnishes  no  light  by  which  we  can  determine  how  the  plain- 
tiff's property  will  be  permanently  injured. 

The  allegation  that  the  plaintiff  will  be  driven  to  a  mul- 
tiplicity of  suits  involving  trivial  amounts  and  will  thus 
be  put  to  vexatious,  troublesome  and  expensive  litigation,  is 
a  mere  conclusion,  having  no  support  in  the  other  pleaded 
facts.  In  Gilbert  v.  Arnold,  30  Md.  29,  it  is  said:  "A  court 
will  not  grant  an  injunction  to  restrain  a  trespasser  merely 
because  he  is  a  trespasser,  yet  it  will  interfere  where  the 
injury  is  irreparable,  or  where  full  and  adequate  relief  can- 
not be  obtained  at  law,  or  where  the  trespass  goes  to  the  de- 
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struction  of  the  property  in  the  character  in  which  it  has 
been  held  and  enjoyed,  or  where  it  is  necessary  to  prevent 
a  multiplicity  of  suits.''  But  ''these  grounds  of  the  jurisdic- 
tion,'' says  the  editor  of  the  American  Decisions  [footnote] , 
page  500,  volume  11,  ''when  closely  examined,  resolve  them- 
selves into  one — ^that  of  irreparable  injury."  The  test  for 
the  determination  of  the  question  of  whether  or  not  a  par- 
ticular injury  will  be  irreparable  seems  to  be  this:  Will  a 
verdict  of  damages  at  law  afford  complete  compensation  for 
itt  If  80,  then  the  fundamental  ground  for  invoking  the 
power  of  equity  is  lacking — ^to  wit:  a  want  of  adequate 
remedy  at  law.  "But  an  injury  resulting  from  trespass 
may  be  incapable  of  compensation  in  damages  from  a  variety 
of  reasons:  1.  It  may  be  destructive  of  the  very  substance 
of  the  estate ;  2.  It  may  not  be  capable  of  estimation  in  terms 
of  money;  3.  It  may  be  so  continuous  and  permanent  that 
there  is  no  instant  of  time  when  it  can  be  said  to  be  complete 
so  that  its  extent  may  be  computed ;  4.  It  may  be  vexatiously 
persisted  in  in  spite  of  repeated  verdicts  at  law ;  5.  It  may  be 
committed  by  one  who  is  wholly  irresponsible,  so  that  a  ver- 
dict against  him  for  damages  would  be  entirely  valueless." 
{Jerome  v.  Boss,  11  Am.  Dec. 501  [footnote]).  The  question 
of  whether  irreparable  injury  will  result  from  the  trespass 
must,  of  course,  depend  and  be  determined  upon  the  facts  of 
the  particular  case.  The  court  must  be  fully  advised  by  the 
pleaded  facts  of  what  the  acts  of  the  alleged  trespasser  are 
so  that  it  can  readily  be  determined  whether  the  injury  com- 
plained of  meets  the  criterion  of  "irreparable  injury."  "Be- 
fore a  court  of  equity  will  interfere  to  restrain  a  trespass  it 
must  appear  that  the  injury  to  result  from  the  trespass  will 
be  irreparable  in  its  nature.  And  it  is  not  su£Scient  simply  to 
allege  that  f  act,  but  it  must  be  shown  to  the  court  how  and  why 
it  will  be  so."  (Mechanics'  Foundry  v.  ByaU,  75  Cal.  602, 
[17  Pac.  703] ;  Branch  Turnpike  Co.  v.  Board  of  Supervisors, 
etc.,  13  CaL  190;  Waldron  v.  Marsh,  5  CaL  120.)  "The  facts 
must  be  stated,  that  the  court  may  see  that  the  apprehensions 
of  irreparable  mischief  are  well  founded."  {Carlisle  v.  Ste- 
venson, 3  Md.  Ch.  499;  Pomeroy's  Code  Remedies,  680,  and 
cases  there  cited.)  "  ...  It  will  be  observed  that  it  (the 
complaint)  contains  only  a  general  averment  as  to  the  injury 
caused  or  to  be  caused  by  the  acts  of  the  defendant.  No  facts 
are  set  out  showing  how  or  why  the  supposed  injury  would 
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be  irreparable.  But  to  obtain  an  injunction,  when  irreparable 
injury  is  relied  upon,  such  a  showing  is  necessary."  {Calp- 
fomia  etc.  Co.  v.  Union  etc.  Co.,  122  CaL  643,  [55  Pac.  591].) 
Tested  by  the  foregoing  principles,  we  think  the  complaint 
falls  short  of  stating  a  cause  calling  for  the  equitable  relief 
demanded.  The  mere  declaration  that  plaintiff's  property 
"will  suffer  irreparable  injury''  and  that  a  "multiplicity  of 
legal  actions"  can  be  avoided  by  equitable  interference  is  not, 
as  we  have  said,  enough. 

In  this  case,  while  it  is  charged  in  paragraph  6  of  the  com- 
plaint that  the  defendants  have  threatened  to  continue  com- 
mitting the  acts  charged  in  paragraph  2,  we  are  unable  to  de- 
termine from  the  complaint,  as  we  have  before  suggested, 
how  and  in  what  manner  and  why  the  alleged  threatened  con- 
tinuation of  such  acts  would  result  in  permanent  and  ir- 
reparable injury  to  the  plaintiff.  The  mere  allegations  that 
the  continued  trespass  "will  ripen  into  a  right  and  e&sement 
on  plaintiff's  property,"  and  will  "constitute  and  create  an 
obstruction  to  the  free  and  peaceable  use  of  the  aforesaid 
property"  are  only  the  conclusions  of  the  pleader.  The  facts 
alleged  do  not,  as  they  should,  speak  for  liiemselves  as  to  the 
nature  and  extent  of  the  injury  threatened.  There  is  an  al- 
legation in  the  complaint,  as  we  have  seen,  that  the  defend- 
ants are  "engaged  at  the  present  time  in  hanging  and  sus- 
pending ladders  and  falls  with  ropes  attached  thereto  from 
an  adjoining  building  on  the  west  of  the  aforesaid  building, 
over  and  above  the  roof."  The  purpose  of  these  "ladders 
and  falls  with  ropes  attached  thereto"  and  the  threatened 
suspension  of  "other  articles,  materials  and  things  therein" 
is  not  disclosed  by  the  complaint.  In  any  event,  as  we  have 
said,  there  is  nothing  in  the  averments  from  which  we  can  de- 
termine how  or  why,  if  at  all,  these  acts  would  cause  ir- 
reparable injury  to  plaintiff's  property.  If  we  understand 
the  complaint,  the  ladders,  falls,  etc.,  are  not  attached  to  and 
suspended  from  plaintiff's  building,  but  to  and  from  an  ad- 
joining building.  Of  course,  if  by  clear  and  appropriate 
allegations  it  appeared  from  the  complaint  that  the  attach- 
ment of  the  ladders  and  falls  to  and  their  suspension  from 
the  building  of  an  adjoining  owner  would  interfere  with  and 
obstruct  plaintiff's  free,  full  and  peaceable  use  of  his  prop- 
erty and  in  consequence  would  inflict  upon  him  a  per- 
manent and  an  irreparable  injury,  to  redress  which  there 
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DO  adequate  remedy  at  law,  then  and  in  such  case  plaintiff 
would  be  warranted  in  invoking  the  equitable  remedy  of  in- 
junction.  But,  to  secure  this  remedy,  as  we  have  shown  by 
the  authorities,  there  must  be  a  clear  case  disclosed  by  the 
pleaded  facts  of  threatened  irreparable  injury  which  could 
not  adequately  be  repaired  by  any  of  the  existing  legal  reme- 
dies. If  a  full  statement  of  all  the  facts  and  circumstances 
of  the  alleged  trespass  by  the  defendant  upon  plaintiff's 
property  were  clearly  shown  by  the  complaint  (and  surely 
they  have  not  been),  it  might  appear  that  the  defendants 
"might  be  crowded  out  of  the  way  by  a  molliter  manus  tm- 
poiuiV  (Mechanics'  Foundry  v.  Byall,  75  Cal.  602,  [17  Pao. 
703] ),  or  it  might  appear  that  the  plaintiff  is  afforded  a  com- 
plete remedy  at  law. 

In  his  reply  brief,  appellant  complains  that  counsel  for 
respondent,  in  his  presentation  of  his  side  of  the  cause  on 
this  appeal,  has  abandoned  the  position  taken  by  him  in  the 
court  below.  In  the  lower  court,  he  says,  the  defendants 
argued  that  the  facts  stated  in  the  complaint  show  that  the 
acts  of  the  defendants  were  protected  under  the  doctrine  of 
damnum  absqtte  injuria,  and  that  it  was  upon  that  view  and 
theory  that  the  learned  judge  of  the  court  below  sustained 
the  demurrer.  The  sufficiency  of  the  facts  to  state  a  cause 
of  action  was  necessarily  challenged  by  the  demurrer,  what- 
ever may  have  been  the  specific  moving  cause  of  the  ruling. 
We  cannot  perceive,  however,  how,  from  the  face  of  the  com- 
plainty  it  could  be  determined  that  the  facts  bring  the  acts 
charged  within  the  rule  of  damnum  absque  injuria.  As  we 
have  before  observed,  the  purpose  for  which  the  alleged  acta 
have  been  committed  and  are  threatened  to  be  continued  is 
not  disclosed  by  the  facts  stated  in  the  complaint.  Indeed, 
the  pleaded  facts  do  not  even  furnish  ground  from  which 
a  conjecture  as  to  the  purpose  of  the  acts  complained  of 
might  be  ventured.  We  do  not,  therefore,  see  how  it  can  be 
determined  from  the  complaint  whether  the  alleged  acts  of 
defendants  were  and  are  excusable  under  that  rule  or  not. 
But  we  are  not  concerned  with  the  particular  reasons  upon 
which  the  ruling  in  the  court  below  was  founded.  It  is 
enough  for  us  to  be  convinced  that  the  ruling  was  correct, 
and,  being  so  convinced,  the  judgment  is  affirmed. 

CSupman,  P.  J.,  and  Burnett,  J.,  ooncurred. 
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A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  April  23, 1907. 


[CSiT.  No.  836.    Fint  Appellata  Distriei.— Febmuj  26,  1907.] 

HENRY  HUBBARD,  Appelalnt,  ▼.  JUSTICE'S  COURT 
OF  SAN  JOSE  TOWNSHff,  SANTA  CLARA 
COUNTY,  Respondent 

FSOHIBITIOK— BEMBDT    BT    APPXAL— JUBISDICnON    TO    TST    AOTION    IN 

JtiSTicx'B  OOUBT. — ^A  writ  of  prohibition  wiU  aot  lie  to  prevent 
the  trial  of  an  action  where  there  ie  a  plain,  epeedy  and  adequate 
remedy  bj  appeal  from  the  final  judgment  rendered  therein. 
Whether  a  justice's  court  has  or  has  not  jurisdiction  to  try  an 
action,  where  it  appears  that  the  summons  was  not  served  or  re- 
turned within  three  years  from  the  commencement  of  the  action, 
the  method  of  appealing  from  the  judgment  of  the  justice's  court 
la  simple  and  expeditious,  and  an  appeal  maj  be  taken  upon  ques- 
tlons  both  of  law  and  of  fact;  and  prohibition  will  not  lie  in  the 
tuperior  court  to  prevent  the  trial  of  the  action. 

JD4 — ^Appxai/— Stipulation  of  Pabtdbs — ^Hoor  Quistion.— Upon  ap- 
peal to  this  court  from  a  judgment  of  the  superior  court  denying 
a  writ  of  prohibition  to  the  justice's  court,  the  parties  cannot 
by  stipulation  limit  the  inquiry  in  this  court  to  the  moot  ques- 
tion, not  arising  upon  the  record,  whether  section  581  of  the  CSode 
of  Civil  Procedure  applies  to  justices'  courts. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County,  denying  a  writ  of  prohibition  to  the  Justice's 
Court  of  San  Jose  Township.    A.  L.  Rhodes,  Judge, 

The  facts  are  stated  in  the  opinion  of  the  court 

a  D.  Wright,  and  Robert  M.  Wright^  for  Appellant 

Will  M.  Beggs,  for  Respondent 

HALL,  J. — ^Appeal  from  a  judgment  denying  application 
for  writ  of  prohibition. 
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Appellant  brought  this  action  in  the  superior  court  of 
Santa  Clara  county  to  obtain  a  writ,  prohibiting  defendant 
from  proceeding  to  try  an  action  against  appellant  pending 
in  the  said  justice  court,  and  wherein,  as  appears  by  the 
record,  summons  was  neither  served  on  defendant  in  that 
action  (plaintiff  herein)  nor  returned  within  three  years 
from  the  commencement  of  the  action. 

Appellant  contends  that  as  the  summons  in  the  action  in 
the  justice  court  was  not  served  until  after  the  expiration 
of  three  years  from  the  commencement  of  the  action,  and  was 
not  returned  at  all,  and  as  defendant  in  said  action  (plain- 
tiff herein)  never  appeared  in  said  action,  save  to  move 
for  the  dismissal  thereof,  the  said  justice  court  is  without 
jurisdiction  to  proceed  further  in  said  action,  save  to  dismiss 
the  same  under  subdivision  7  of  section  581,  Code  of  Civil 
Procedure. 

Respondent  contends  that  section  581,  Code  of  Civil  Pro- 
cedure, has  no  application  to  actions  in  justice  courts,  and  also 
that  whether  the  justice  court  has  or  has  not  jurisdiction  to 
try  the  action,  the  defendant  in  that  action  (plaintiff  herein) 
has  a  plain,  speedy  and  adequate  remedy  by  appeal  from  any 
judgment  that  may  be  rendered  against  him,  and  therefore 
prohibition  will  not  lie. 

Prohibition  is  the  proper  remedy  only  in  cases  where  the 
party  aggrieved  has  no  plain,  speedy  and  adequate  remedy  in 
the  ordinary  course  of  law.     (Code  Civ.  Proc,  sec.  1103.) 

The  general  rule  is  that  the  remedy  by  appeal  is  a  defense 
to  an  application  for  a  writ  of  prohibition,  although  the  in- 
ferior court  may  have  committed  error  in  determining  that 
it  had  jurisdiction.  High  on  Extraordinary  Legal  Remedies 
lays  down  the  rule  in  these  words:  ''Thus,  where  the  defend- 
ant in  an  action  instituted  in  an  inferior  court  pleads  to  the 
jurisdiction  of  such  court,  and  his  plea  is  overruled,  no  suffi- 
cient cause  is  presented  for  granting  a  prohibition,  since 
ample  remedy  may  be  had  by  an  appeal  in  the  final  judg- 
ment in  the  cause."    (Sec.  771.) 

The  same  doctrine  is  upheld  in  the  following  cases: 
Murphy  v.  Superior  Court,  84  Cal.  592,  [24  Pac.  310] ; 
Strouse  v.  Police  Court  etc.,  85  Cal.  49,  [24  Pac.  747] ; 
Agassis  v.  Superior  Court,  90  Cal.  101,  [27  Pac.  49] ;  Mines 
d'Or  etc.  v.  Superior  Court,  91  Cal.  101,  [27  Pac.  532] ; 
Jacobs  V.  Superior  Court,  133  Cal.  364,  [85  Am.  St  Rep.  204^ 
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65  Pac  826];  Lindley  ▼.  Superior  Court,  141  CaL  220, 
[74  Pac.  765] ;  Cross  v.  Superior  Court,  2  CaL  App.  842, 
[83  Pac.  815]. 

In  Strouse  ▼.  Police  Court,  85  CaL  49,  [24  Pao.  747],  the 
petitioner  was  being  prosecuted  on  a  criminal  charge  in  the 
police  court.  In  denying  his  petition  for  a  writ,  in  which 
the  point  was  urged  that  the  police  court  had  no  jurisdiction, 
the  court  said:  ''If  the  petitioner  should  be  oonvicted  in  the 
police  oourt,  he  will  have  a  plain,  speedy  and  adequate  rem« 
edy  at  law  by  an  appeal  to  the  superior  court'' 

In  AgassiB  ▼.  Superior  Court,  90  CaL  101,  [27  Pac  49], 
the  court  said:  ''Petitioners  had  the  right  to  appeal  from  the 
order  refusing  to  dissolve  the  attachment,  and  would  have  an 
appeal  from  any  final  judgment  in  the  case,  and  such  appeal 
being  a  'plain,  speedy  and  adequate  remedy  in  the  ordinary 
course  of  law,'  within  the  meaning  of  section  1103,  Code  of 
Civil  Procedure,  prohibition  does  not  lie.  A  remedy  does  not 
fail  to  be  speedy  and  adequate  because,  by  pursuing  it 
through  the  'ordinary  course  of  law,'  more  time  would  be 
probably  consumed  than  in  the  proceeding  here  sought  to  be 
used.  And  it  makes  no  difference  that  in  this  instance  a 
question  of  jurisdiction  incidentally  depends  upon  the 
validity  of  an  attachment"  This  case  also  quotes  with  ap- 
proval the  language  above  given  from  Strouse  v.  PoUce 
Court,  supra. 

In  Lindley  v.  Superior  Court,  141  Cal.  220,  [74  Pac.  765], 
the  petition  was  for  a  writ  prohibiting  the  superior  court 
from  proceeding  to  the  trial  of  an  action  in  which  the  peti- 
tioner was  defendant  The  court  said:  "If,  as  contended, 
the  superior  court  is  without  jurisdiction,  there  is  of  course, 
a  remedy  by  appeal  from  any  adverse  judgment  affecting 
petitioner,  and  it  is  not  sufficient  ground  for  interfering  by 
prohibition  that  the  trial  will  be  expensive  and  troublesome." 
The  writ  was  denied  solely  by  reason  of  the  remedy  by  ap- 
peaL 

If  the  remedy  by  appeal  from  a  final  judgment  of  the  su- 
perior court  is  plain,  speedy  and  adequate,  the  appeal  from 
a  similar  judgment  in  a  justice  court  is  equally  so.  The 
method  of  appealing  from  the  judgment  of  a  justice  court  is 
simple  and  expeditious,  and  if  desired  may  be  taken  upon 
both  questions  of  law  and  fact 
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For  the  foregoing  reasons,  and  upon  the  authorities  above 
citedy  we  are  constrained  to  hold  that  the  appellant  has  a 
plain,  speedy  and  adequate  remedy  by  appeal  from  any  judg- 
ment that  may  be  finally  taken  against  him,  and  for  that 
reason  prohibition  will  not  lie. 

In  so  holding  we  have  not  overlooked  White  v.  Superior 
Court,  126  CaL  245,  [58  Pac.  450],  nor  Keystone  Driller  Co. 
V.  Superior  Court,  138  Gal.  738,  [72  Pae.  398],  in  each  of 
which  the  writ  was  granted  to  prohibit  the  trying  of  a 
ease  where  sommons  had  not  been  served  and  returned  with- 
in the  term  of  three  years  from  the  conmiencement  of  the 
action.  In  the  Modoc  Land  case  no  question  was  raised  or 
discussed  as  to  the  remedy ;  and  in  the  'White  case  the  action 
in  the  superior  court  was  to  foreclose  a  mortgage,  and  the 
court  seems  to  have  laid  stress  upon  the  right  of  the  peti- 
tioner to  a  present  dismissal  of  the  action  and  the  removal  of 
the  lien  by  which  his  land  was  encumbered.  But  however 
that  may  be,  both  cases  were  cited  to  the  court  in  the  later 
case  of  Lindley  v.  Superior  Court,  141  Cal.  220,  [74  Pac.  765], 
where  the  rule  is  laid  down  as  we  have  above  indicated. 

Neither  have  we  overlooked  the  stipulation  printed  in  the 
transcript  to  the  effect  that  the  only  question  to  be  sub- 
mitted to  this  court  is,  ^'Does  section  581  of  the  Code  of 
Civil  Procedure  of  the  state  of  California  apply  to  justice 
courts  t"  Counsel  may  not  by  stipulation  submit  questions 
of  law  for  determination  by  this  court  which  do  not  arise 
upon  the  record  in  the  case.  If,  notwithstanding  the  justice 
court  may  not  have  jurisdiction  to  try  the  action  against 
plaintiff,  appellant  has  no  right  to  the  writ  of  prohibition 
because  of  his  remedy  by  appeal,  the  question  of  jurisdiction 
becomes  a  moot  question,  and  should  not  in  this  proceeding 
be  determined  by  this  court. 

The  judgment  is  affirmed. 

Cooper,  P.  J.y  and  Kerrigan,  J.,  concurred. 
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[Ciy.  No.  265.    Third  Appellate  District.— Febrtiarf  26,  1907.] 

H.  P.  HOBSON,  Respondent,  ▼.  PACIFIC  STATES  MER- 

CANTILB  COMPANY,  AppeUant 

BioxivEB — "Ex  Paktb  Apfointment — ^Basis  fob  DsTERMmiNO  Tauditt 
•^Subsequent  Pboceedinos  Immaterial. — ^The  Talidity  of  an  «s 
parte  order  appointing;;  a  receiver  must  be  determined  hy  the  pro- 
eeedings  upon  which  it  ims  based;  and,  aside  from  any  imperfee- 
tion  in  the  bond,  any  proceedings  taken  subsequently  to  the  mak- 
ing of  the  order  when  a  motion  to  vacate  the  order  was  noticed  and 
heard,  including  an  amended  complaint  then  allowed  to  be  filed, 
are  wholly  immateriaL 

Id. — iNSUFVicisNT  Complaint — Object  or  Action — ^Appointment  ov 
Begeiveb  or  Insolvent  Ck)BPORATioN — ^Want  or  Notice. — ^Where 
the  original  complaint  on  which  the  order  was  based  did  not  state 
a  cause  of  action,  and  had  for  its  object  merely  to  appoint  a  re- 
ceiver of  a  corporation,  alleged  on  information  and  belief  to  be  in- 
solvent, and  a  receiver  was  appointed  upon  the  verified  complaint 
to  take  x>osse8sion  of  all  of  the  assets  of  the  corporation  without 
notice,  the  order  has  no  validity  and  must  be  reversed. 

lo^ — ^Appointment  must  be  Ancillabt  to  Pending  Cause  or  Action. — 
There  is  no  such  thing  as  an  action  brought  merely  for  the  appoint- 
ment of  a  receiver.  Such  an  appointment,  when  made,  must  be 
ancillary  to  a  pending  and  independent  cause  of  action,  and  its 
purpose  is  to  preserve  the  property  pending  the  litigation,  so  that 
the  relief  awarded  by  the  judgment,  if  any,  may  be  effective. 

D). — ^Jurisdiction  or  Equity — Insolvent  Ooeporation. — ^A  court  of 
equity  has  no  inherent  power  to  appoint  a  receiver  of  an  insolvent 
corporation  merely  because  of  its  insolvency,  or  to  wind  up  its 
affairs,  in  the  absence  of  a  statute;  and  no  statute  authorises  a 
private  person,  either  as  stockholder  or  creditor,  to  maintain  an 
action  to  dissolve  a  corporation  upon  the  ground  that  it  is  insolvent, 
or  to  place  its  property  in  the  hands  of  a  receiver. 

ID« — Notice  Requisite  as  a  Rule — Irreparable  Injuet — Temporabt 
Injunction. — As  a  general  rule,  the  appointment  of  a  receiver  to 
take  property  out  of  one's  possession  without  a  trial  will  not  be 
indulged  in  by  a  court  without  previous  notice  to  the  defendant. 
It  would  be  unjustifiable,  except  where  it  clearly  appeared  that  ir- 
reparable injury  would  be  done  during  the  few  days  necessary  for 
a  hearing  on  notice;  and  even  in  such  extreme  case  a  tempoiary 
iigunction  would  usually  be  sufiicient; 
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APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  appointing  a  receiver.  F.  H. 
Kerrigan,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

Biordan  &  Lande,  for  Appellant. 

L.  G.  Carpenter,  F.  W.  Sawyer,  and  H.  F.  Hobson,  for 
Respondent 

CHIPMAN,  P.  J.— The  prayer  of  the  complaint  is  that 
plaintiff  have  judgment  for  $4,525,  and  that  a  receiver  be 
appointed  upon  the  filing  of  the  complaint  to  take  posses- 
sion of  all  the  assets  and  property,  books,  papers  and  records 
of  defendant,  and  that  defendant  be  restrained  from  transfer- 
ring any  of  its  property,  assets,  books  and  records  and  from 
doing  any  further  business.  Before  the  court  made  any 
order  and  as  required  by  the  court,  plaintiff  on  said  day 
filed  a  bond  in  the  sum  of  $1,000,  signed  by  plaintiff  and 
one  surety,  though  reciting  the  names  of  two  sureties.  It 
does  not  appear  that  this  bond  was  approved.  Thereupon 
and  on  the  same  day,  and  without  notice  to  defendant,  the 
court  made  the  following  order: 

"From  the  verified  complaint  herein,  good  reasons  appear- 
ing, and  it  appearing  necessary  and  proper  therefor  it  is 
hereby  ordered  that:  Thomas  J.  Quinn  be  and  he  is  hereby 
appointed  Beceiver  herein  to  take  into  possession  and  safely 
keep  until  the  further  order  of  this  court,  all  of  the  assets, 
property,  money  of  whatever  kind  or  nature,  books,  records, 
files  and  papers  of  the  defendant  herein,  and  until  the 
further  order  of  this  court  the  defendant,  its  officers,  man- 
agers and  agents  are  restrained  from  disposing,  transferring 
or  removing  any  of  its  assets,  property,  books,  files,  records 
and  accounts,  and  they  and  each  of  them  and  all  other  par- 
ties having  property  in  their  possession  or  under  the  control 
belonging  to  the  defendant  are  hereby  directed  to  deliver  the 
same  to  said  receiver. 

' '  For  the  purpose  of  fully  carrying  out  this  order  and  the 
authority  of  the  said  Beceiver,  the  said  Beceiver  is  hereby 
authorized  to  commence  and  institute  any  necessary  action 
in  any  court  for  that  purpose. 
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''The  Receiver  is  hereby  required  to  furnish  on  qualifying 
an  undertaking  in  the  sum  of  $3000.00  and  to  take  the  oath 
required  by  law. 
''Dated  July  23rd,  1901 

"FRANK  H.  KERRIGAN, 

"Judge. 
"  (Endorsed) :  Piled  Jul.  23, 1904." 

On  the  same  day  the  receiver  so  appointed  filed  the  re- 
quired bond,  which  was  on  that  day  approved  by  the  said 
judge.  The  complaint  was  verified  and  was  filed  on  July  22, 
1904.  It  alleged  that  defendant  is  a  corporation  organized 
under  the  laws  of  this  state;  that  its  object  was  the  sale 
and  issuance  of  contracts  known  as  "Merchandise  Contracts/' 
a  sample  of  which  is  appended  to  the  complaint  as  exhibit 
"A''  and  made  part  thereof;  that  plaintifi?  is  the  owner  and 
holder  of  three  hundred  and  seventy-four  of  said  contracts, 
all  of  which  are  in  good  standing.  This  contract  purports 
to  be  an  agreement  on  the  part  of  the  corporation  to  deliver 
to  the  holder  or  his  assigns^  upon  his  complying  with  the  con- 
ditions stated  therein,  ''merchandise  of  whatever  description 
desired  to  the  retail  value  of  one  hundred  dollars."  The 
company  guarantees,  upon  redemption  of  the  contract,  to 
find  a  purchaser  for  the  merchandise,  should  the  holder  wish 
to  sell  the  merchandise,  "for  the  amount  of  $85  cash  then 
and  there."  The  holder  is  required  and  agrees  to  pay  to 
the  company  the  sum  of  $50,  as  follows :  Five  dollars  on  de- 
livery of  the  contract,  one  dollar  and  fifty  cents  weekly  for 
thirty  successive  weeks,  failing  in  which  the  contract  becomes 
void  and  all  payments  made  are  to  be  forfeited  to  the  com- 
pany. If  the  weekly  payments  are  fully  paid  the  contract 
is  deemed  fully  paid  and  nonforfeitable,  "and  when  there- 
after there  shaU  be  the  fuU  sum  of  one  hundred  dollars  to 
the  credit  of  this  contract  in  the  Redemption  Fund  of  the 
company,  the  company  will  immediately,  on  the  surrender 
to  it  of  this  contract,  deliver  to  the  holder  thereof  the  mer- 
chandise hereinbefore  mentioned."  The  contract  provides 
further  that  the  company  shall  retain  "for  its  own  use  and 
all  expenses"  the  initial  payment  of  five  dollars;  also  twenty- 
five  per  cent  of  the  thirty  weekly  installments;  also  "place 
ten  per  cent  in  the  reserve  fund,  and  set  aside  the  remainder 
of  the  installments  paid  on  this  and  other  similar  contracts 
to  the  credit  of  the  Redemption  Fund.    The  money  in  said 
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K^demption  Fund  shall  be  used  in  the  purchase  of  merchan- 
dise for  deUyery,  as  required  in  the  fulfillment  of  this  and 
similar  contracts  of  the  company."  It  is  also  provided  that 
the  contract  ''is  written  pursuant  to  a  written  application 
thereof  signed  by  the  holder  which  is  hereby  referred  to  and 
made  part  hereof/'  but  this  application  is  not  set  out  nor  are 
its  provisions  stated  in  the  complaint. 

The  complaint  next  alleges:  That  ''said  business  of  said 
defendant  is  against  public  policy  and  as  plaintiff  is  informed 
and  believes  and  therefore  alleges  a  fraud  against  the  plain- 
tiff and  all  contract  holders";  upon  information  and  belief 
it  is  alleged  that  the  postoffice  department  has  instituted  pro- 
ceedings against  defendant  to  deprive  it  of  the  use  of  the 
mails,  and  that  defendant  has  been  "sued  and  attached  on 
mature  contracts  and  has  been  unable  to  meet  its  demands"; 
that  defendant  has  caused  two  other  corporations  to  bo  or- 
ganized for  the  purpose  of  taking  over  its  property  "and  plac- 
ing itself  insolvent,"  and  unless  restrained  will  transfer  its 
property  to  prevent  the  holders  of  said  contracts  from  realiz- 
ing anything  thereon;  that  many  of  said  contracts  are  out- 
standing and  the  holders  thereof  "are  becoming  alarmed  and 
are  making  great  demands  on  defendant  which  are  being 
refused";  plaintiff  also  alleges  on  information  and  belief 
that  complaint  has  been  made  to  the  attorney  general  of  the 
state  requesting  proceedings  to  be  taken  to  revoke  the  license 
of  defendant  to  do  further  business,  and  that  before  such 
action  is  taken  defendant  will  dispose  of  all  its  assets  and 
property  in  a  manner  to  be  of  great  loss  to  plaintiff  and  other 
contract  holders;  on  information  and  belief  also  it  is  alleged 
that  defendant  is  insolvent  and  cannot  meet  its  obligations, 
and  that  "plaintiff  believes"  that  defendant  intends  to  sell 
85  many  contracts  as  it  can  and  cause  its  insolvency  to  be  cir- 
culated and  thus  discredit  its  ability  to  meet  the  demands 
upon  it  and  cause  holders  to  forfeit  their  contracts,  and  unless 
restrained  and  a  receiver  appointed  to  take  charge  of  the 
business  there  will  be  a  great  many  contracts  declared  void 
for  nonpayment  and  the  money  paid  thereon  forfeited;  that 
plaintiff  has  no  information  of  the  full  indebtedness  and  lia- 
bility of  defendant,  and  that  such  information  is  contained 
in  defendant's  books  and  records,  which,  unless  preserved  by 
order  of  the  court,  wiU  be  destroyed  or  disposed  of  so  as  not 
6  CaL  App.— 7 
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to  be  available  as  evidence ;  that  there  has  been  paid  on  plain- 
tiff's said  contracts  the  sum  of  $4,525,  which  defendant  ''has 
had  and  received  for  the  use  and  benefit  of  plaintiff  and  said 
contracts";  that  ''unless  a  receiver  is  appointed  to  take  pos- 
session of  the  assets  and  property  of  defendant  and  its  books, 
papers,  vouchers,  records  as  herein  alleged,  they  will  be  lost 
to  the  plaintiff  and  all  contract  holders." 

The  bond  for  $1,000  was  objected  to  as  being  defectively 
executed  (by  whom  and  when  objected  to  does  not  appear), 
and  on  July  28,  1904,  by  order  of  the  court,  a  bond  similar 
in  all  respects  to  the  first  one,  duly  executed  by  plaintiff 
and  two  sureties,  was  filed  and  approved  by  the  judge  in 
lieu  of  said  first  bond.  It  appears  that  on  the  day  of  his 
appointment,  namely,  July  23d,  the  receiver  "entered  into 
possession  of  the  premises  and  offices  occupied  by  the  corpora- 
tion defendant,  and  seized  and  took  possession  and  control 
of  all  the  assets  and  property  of  every  kind  and  nature,  books, 
papers,  records,  vouchers  and  all  other  property  of  every 
character  pertaining  to  the  business  of  said  corporation  and 
the  officers  duly  authorized  to  take  charge  of  the  affairs 
thereof^  the  property  and  business  of  said  corporation,  and 
changed  the  locks  on  the  offices  and  premises  occupied  by  said 
company  in  the  building  known  as  137  Montgomery  street 
in  the  city  and  county  of  San  Francisco,  and  permanently 
locked  and  closed  said  offices  occupied  and  used  by  said  cor- 
poration defendant  and  which  constituted  the  principal  and 
only  place  of  business  of  said  corporation  defendant  in  said 
city  and  county." 

On  July  25,  1904,  defendant  duly  served  notice  of  motion 
to  set  aside  the  order  appointing  the  receiver  on  the  ground 
that  the  complaint  does  not  state  sufficient  facts  to  constitute 
a  cause  of  action,  or  entitle  plaintiff  to  the  relief  prayed  for 
or  for  the  appointment  of  a  receiver,  and  upon  the  further 
ground  that  there  is  no  authority  of  law  for  the  appointment 
of  a  receiver  of  defendant  corporation  upon  the  grounds 
stated  in  the  complaint  herein,  and  the  court  was  without 
jurisdiction  to  appoint  said  receiver.  The  court  shortened 
the  time  within  which  to  serve  notice  of  said  motion  to  two 
hours  and  defendant  duly  served  the  same  upon  plaintiff 
on  July  25th,  and  simultaneously  therewith  also  served  on 
plaintiff  a  copy  of  the  answer  to  the  complaint. 


Feb.  1907.]    Hobsok  t;.  Pacifig  States  Mebcantilb  Ck>.    99 

In  its  answer  defendant  denies  specifically  each  and  every 
of  the  all^ations  of  the  complaint  and  avers  that  plaintiff  has 
caused  assignments  of  said  contracts  to  be  made  to  him  for 
the  purpose  of  this  action,  but  none  of  said  assignments  has 
or  have  been  registered  with  defendant  as  required  by  said 
contracts  and  all  like  contracts;  that  not  leas  than  ninety- 
seven  per  cent  of  the  contract  holders  who  have  assigned  their 
contracts  to  plaintiff  as  by  him  alleged  have  not  paid  the  full 
amount  required  by  them  to  be  paid  under  the  terms  of  said 
contract,  and  ''said  contracts  are  not  fully  paid  and  have  not 
matured  with  the  exception  of  probably  six";  that  said  con- 
tracts are  payable  only  ''when  there  shall  be  the  full  amount 
of  one  hundred  dollars  to  the  credit  of  said  contract  in  the 
redemption  fund  of  the  company,  and  not  before,  as  said  con- 
tracts in  express  terms  stipulate  and  provide";  that  prior 
to  the  delivery  or  execution  of  said  contracts,  or  any  of  them, 
each  holder  signed  a  written  application  of  the  form  set  out 
in  the  answer.  This  application  purports  to  be  an  applica- 
tion in  which  the  proposed  purchaser  agrees  to  make  the  pay- 
ments as  set  forth  in  the  contract  under  penalty  of  forfeiture, 
and  declares  that  the  application  is  made  with  full  knowledge 
of  aU  the  provisions  of  said  contract  and  published  literature 
of  the  company,  all  of  which  terms  and  conditions  the  pur- 
chaser agrees  to.  The  motion  came  on  to  be  heard  on  the 
25th  and  at  the  hearing  thereof  "there  was  used,  heard  and 
considered  the  said  complaint  herein,  the  said  notice  of  mo- 
tion to  set  aside  said  order  and  the  said  answer  of  defend- 
ant." The  matter  was  taken  under  advisement,  and  "on 
July  27th  the  plaintiff  served  and  filed  in  said  cause  the 
following  papers  and  pleadings,  to  wit,  notice,  affidavits, 
order,  motion  to  amend  and  amended  complaint."  These 
papers  were  filed  by  leave  of  court  and  over  the  defendant's 
objection,  and  thereupon  the  court,  "upon  the  consideration 
of  all  the  papers  on  file  herein,  including  said  amended  com- 
plaint, denied  said  motion  to  vacate  said  order  appointing 
said  receiver  herein,  and  by  the  order  of  said  court  duly  en- 
tered in  the  minutes  thereof  continued  said  receiver  in  the 
use,  occupation,  possession  and  control  of  the  property  and 
premises  of  said  corporation  defendant,  by  the  order  of  said 
court  to  such  effect."  The  papers  filed  by  plaintiff  on  the 
27th  of  July,  and  which  were  heard  upon  defendant's  motion, 
do  not  appear  in  the  transcript. 
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On  July  28th  defendant  duly  served  notice  of  appeal  from 
said  order  appointing  said  receiver  and  upon  the  same  day 
and  upon  application,  the  amount  being  fixed  by  the  court, 
defendant  filed  its  stay  bond  on  appeal  in  the  sum  of  $5,000. 
which  was  duly  approved  by  the  court,  whereupon  the  court 
ordered  ''that  all  proceedings  under  said  order  appointing 
said  receiver  are  hereby  stayed,"  and  further  that  said  re- 
ceiver surrender  possession  to  defendant  of  all  the  property 
held  by  him  under  said  order  and  to  ''desist  from  doing  any 
further  act  as  such  receiver.'' 

The  order  from  which  defendant  appeals  was  made  without 
notice  to  defendant,  upon  the  verified  complaint  alone;  the 
first  notice  defendant  had  of  the  order  was  when  the  receiver 
took  possession  of  its  books  and  other  property  and  its  place 
of  business,  locked  up  the  premises  and  carried  away  the  key. 
The  bond  given  by  plaintiff  at  the  time  was  subsequently 
declared  by  the  court  to  be  so  defective  as  to  require  another 
bond  to  be  given  in  lieu  thereof,  which  was  not  done  until 
five  days  later.  When  the  receiver  took  possession  of  de- 
fendant's place  of  business  and  its  books,  records  and  other 
property,  his  only  authority  was  the  ex  parte  order  of  the 
court  concededly  issued  upon  the  original  complaint,  sup- 
ported by  a  defective  bond  which,  had  it  been  in  all  respects 
good  and  sufficient,  may  have  been  wholly  inadequate  to 
danmify  defendant  for  the  damage  in  executing  the  order. 
But  aside  from  any  imperfection  in  the  bond  we  know  of 
no  authority,  statutory  or  otherwise,  that  warranted  the  court 
in  making  the  order  complained  of.  We  regard  the  proceed- 
ings taken  subsequent  to  the  making  of  the  order,  when 
the  motion  to  vacate  it  was  noticed  and  heard,  as  wholly  im- 
material and  in  no  wise  affecting  the  question  now  before  u& 
The  validity  of  the  order  must  be  determined  by  the  proceed- 
ings upon  which  it  was  based.  We  have  set  out  these  sub- 
sequent proceedings  because  they  are  part  of  the  record  and 
are  claimed  by  respondent  to  have  some  bearing  upon  the 
question  presented,  but  we  fail  to  see  in  what  respect  they  can 
be  used  to  validate  an  order  previously  made  by  the  court 
upon  grounds  then  only  in  existence. 

The  facts  stated  in  the  complaint  do  not  constitute  a  cause 
of  action  and  are  not  claimed  to  have  been  stated  for  any 
purpose  except  for  the  appointment  of  a  receiver.  Respond- 
ent says  in  his  brief  that  the  action  is  not  to  enforce  an  il- 
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legal  contract,  but  ''is  to  distribute  among  creditors  a  joint 
fund."  The  action  does  not  purport  to  have  been  brought  on 
behalf  of  all  the  contract  holders ;  there  is  no  demand  for  an 
accounting  for  the  common  benefit  of  all  contract  holders  or 
for  the  benefit  of  plaintiff;  there  are  no  appropriate  aver- 
ments for  any  relief,  so  far  as  we  can  discover  by  the  com- 
plaint, except  for  the  appointment  of  a  receiver.  True,  the 
prayer  asks  for  judgment  for  a  certain  sum,  but  the  only 
averment  looking  toward  a  money  judgment  is  the  averment 
that  defendant  has  received  this  amount  upon  the  contracts 
mentioned,  to  the  benefit  of  plaintiff,  which,  in  itself,  is  not 
sufficient  in  an  action  for  money  had  and  received ;  there  is  no 
allegation  of  nonpayment  of  the  money  paid  to  the  corpora- 
tion. {Hurley  v.  Byan,  119  Cal.  71,  [51  Pac.  20] ;  Dodge  v. 
Kimple,  121  CaL  580,  [54  Pac.  94].)  It  is  not  possible  to 
make  anything  out  of  the  complaint  except  a  recital  of  facts, 
all  of  them  substantially  upon  information  and  belief  or  on 
belief  alone,  as  ground  for  the  appointment  of  a  receiver. 

It  may  be  regarded  as  the  settled  law  in  this  state  that  a 
court  of  equity  has  no  inherent  power  to  appoint  a  receiver 
of  an  insolvent  corporation  merely  because  of  its  insolvency, 
or  to  wind  up  its  affairs,  in  the  absence  of  a  statutory  provi- 
sion. {Murray  ▼.  Superior  Court,  129  Cal.  628,  [62  Pac. 
191].)  Section  564,  subdivision  5,  Code  of  Civil  Procedure, 
provides  that  ''a  receiver  may  be  appointed  ...  in  the  cases 
when  a  corporation  ...  is  insolvent."  In  the  French  Bank 
Case,  53  Cal.  495,  553,  the  court  said:  ''There  is,  of  course, 
no  such  thing  as  an  action  brought  distinctively  for  the 
mere  appointment  of  a  receiver — such  an  appointment,  when 
made,  is  ancillary  to  or  in  aid  of  the  action  brought.  Its 
purpose  IB  to  preserve  the  property  pending  the  litigation 
so  that  the  relief  awarded  by  the  judgment,  if  any,  may  be 
effective.  The  authority  conferred  upon  the  court  to  make 
the  appointment  necessarily  presupposes  that  an  action  is 
pending  before  it,  instituted  by  some  one  authorized  by  law 
to  commence  it.  But  there  is  no  statute  of  this  state,  none  to 
which  we  have  been  pointed,  which  undertakes  to  confer 
upon  a  private  person,  either  as  stockholder  or  creditor,  the 
right  to  maintain  an  action  to  dissolve  a  corporation  upon  the 
ground  that  it  is  insolvent,  or  to  obtain  relief  by  seizing 
its  properly  out  of  the  hands  of  its  constituted  management, 
and  placing  it  in  the  hands  of  a  receiver."    This  construo- 
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tion  of  the  subdivision  was  followed  and  approved  in  Fischer 
V.  Superior  Court,  110  CaL  129,  [42  Pac.  561].  It  was  there 
said:  ''The  general  rule,  no  doubt,  is  that  so  harsh  a  measure 
as  the  appointment  of  a  receiver  to  take  property  out  of  one's 
possession  without  a  trial  will  not  be  indulged  in  by  a  court 
without  previous  notice  to  the  defendant.  It  would  be  un- 
justifiable, except  where  it  clearly  appeared  that  irreparable 
injury  would  be  done  during  the  few  days  necessary  for  a 
hearing  on  notice;  and  even  in  such  an  extreme  case,  a  tem- 
porary injunction  would  usually  be  sufiScient." 

Mr.  Beach,  in  his  work  on  Receivers,  section  141,  says: 
''A  motion  to  appoint  a  receiver  will  not  be  entertained  un- 
less notice  has  been  given  to  the  defendant,  if  practicable, 
and  the  appointment  will  not  be  made  without  notice,  save  in 
the  case  of  irreparable  injury."  (See  Havemeyer  v.  5tt- 
perior  Court,  84  CaL  327,  [18  Am.  St  Eep.  192,  24  Pac 
121].) 

Bespondent  claims  that  Fischer  v.  Superior  Court,  supra, 
turned  on  the  point  that  a  bond  was  not  required  before 
making  the  order.  In  this  respondent  is  in  error.  The  de- 
cision deals  particularly  with  the  fact  that  the  order  appoint- 
ing the  receiver  was  without  notice  to  the  adverse  party, 
while  also  showing  that  the  court  was  without  authority  to 
make  the  order  to  take  possession  of  the  property  of  the 
corporation,  as  held  in  the  French  Bank  Case,  supra. 

We  do  not  find  it  necessary  to  pass  definitely  upon  the 
nature  of  these  contracts.  Both  parties  seem  to  regard  them 
as  illegal,  and  for  this  reason  appellant  contends  that  the 
law  leaves  plaintiff  where  it  finds  him  {Wyman  v.  Moore, 

103  Cal.  213,  [37  Pac.  230] ) ;  and  that  a  contract  against  pub- 
lic policy  may  not  be  made  the  foundation  of  any  action, 
either  at  law  or  in  equity.  {Chateau  v.  Singla,  114  Cal.  91, 
[55  Am.  St.  Bep.  63,  45  Pac.  1015].)  A  very  slight  exam- 
ination of  the  contract  shows  that  there  can  never  accumulate 
in  the  redemption  fund  the  amount  required  before  the  com- 
pany can  be  called  upon,  under  the  terms  of  the  contract,  to 
furnish  the  merchandise  referred  to.  Apparently  each  con- 
tract stands  on  its  own  feet  and  the  holder  has  no  claim 
upon  the  redemption  fund  except  to  such  money  as  he  himself 
pays  in.  There  appears  to  be  no  provision  that  forfeitures 
shall  inure  to  the  benefit  of  the  redemption  fund,  but  appar- 
ently they  go  to  the  benefit  of  the  company.    The  holder  has 
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a  fully  paid-up  contract  when  he  has  paid  $50,  but 
of  this  amount  only  $29.75  goes  to  this  redemption  fund. 
The  contract  expressly  provides  that  the  merchandise  will 
not  be  delivered  until  there  is  paid  into  that  fund  the  full 
sum  of  $100,  so  that  the  holder  must  pay  into  that  fund 
$70.25  additional,  or  in  all  $120.25,  for  the  privilege 
of  receiving  $100  worth  of  merchandise  at  retail  prices. 
A  more  perfect  scheme  of  ''heads  I  win  and  tails  yon 
lose''  cannot  well  be  conceived.  Any  person  of  ordinary 
understanding  can  see  this  by  a  moment's  examination  of 
the  contract  itself.  It  may  be  doubted  whether  equity  will 
ever  come  to  the  relief  of  a  sane  person  who  deliberately, 
as  in  this  case,  without  fraudulent  inducement  or  conceal- 
ment or  through  mistake  or  misrepresentation,  becomes  a 
party  to  such  a  contract.  However  this  may  be,  we  are  con- 
vinced that  the  appointment  of  the  receiver  was  without  au- 
thority of  law  for  the  reasons  hereinbefore  stated.  The  order 
also  contains  a  restraining  clause,  but  no  appeal  is  taken 
from  that  part  of  the  order,  if  indeed  it  was  intended  to 
operate  as  an  injunction  or  has  been  so  treated. 

So  much  of  the  order  as  appointed  a  receiver  is  reversed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 


[CrinL  Ko.  41.    Third  Appellate  IHstriet.— Febmaiy  S6,  1907.] 

In  re  CHARLES  NABVAEZ,  on  Habeas  Corpus. 

Habeas  Cobptts — ^Two  Gommithxnts  raoic  Jusnci  Coctt — Stsqim 
Chabos  or  PsTiT  Labosnt — ^Von>  Cuiculativb  Comiotmiiit — ^Pbb- 
suicPTioNS  NOT  iKBUiiOSD. — Where  two  ctuauIatiYe  eommitments  of 
six  months  each  on  two  judgments  were  made  in  the  jostiee'e  eotort 
on  what  appears  to  be  but  one  charge  of  petit  larceny,  there  being 
nothing  in  the  record  to  show  the  contrary,  no  presumption  can  be 
indulged  in  favor  of  the  regularity  of  the  proceedings  in  the  jus- 
tiea's  court,  and  it  cannot  be  presumed  that  there  were  two  com* 
plaints  identical  in  their  STorments,  but  constituting  two  distinct 
crimes,  to  support  the  second  eonmdtment.  It  must  be  deemed  void; 
and  at  the  expiration  of  the  flist  sentence  of  six  nionths^  the  do> 
fndaat  is  cntiiUd  to  be  discharged  on  hdbwtt  oofyui^ 
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HEARING  on  writ  of  habeas  corpus  to  test  the  yalidity 
of  cumulative  commitments  from  the  justice's  court  for 
Montezuma  Township,  in  Solano  County.  A.  W.  McDonald, 
Justice  of  the  Peace. 

The  facts  are  stated  in  the  opinion  of  the  court 
Paul  C.  Harlan,  for  Petitioner. 

J.  M.  Raines,  District  Attorn^,  for  Respondent. 

CHIPMAN,  P.  J. — ^It  appears  from  the  uncontroverted 
facts  set  forth  in  the  petition  that  petitioner  was,  on  Sep- 
tember 19,  1906,  arraigned  in  the  justice's  court  of  Monte- 
SEuma  township,  Solano  county,  on  the  charge  of  petit  larceny, 
for  the  theft  of  two  sacks  of  barley;  he  pleaded  guilty  there- 
to and  was  sentenced  to  imprisonment  in  the  county  jail  for 
the  period  of  one  hundred  and  eighty  days ;  that  he  was  de- 
livered to  the  sheriff  of  said  county  on  said  day  and  has 
been  ever  since  said  day,  continuoudy  and  is  now,  confined 
in  said  county  jail,  by  virtue  of  two  judgments  or  commit- 
ments, and  not  otherwise,  copies  of  which  are  attached  to 
the  petition  and  made  part  thereof ;  that  the  board  of  super- 
visors of  said  county  duly  and  regularly  allowed  petitioner 
thirty  days'  credit  upon  his  aforesaid  term  of  imprisonment. 

It  appears  that  the  two  judgments  or  commitments  are 
identical  and  describe  the  same  offense,  the  only  difference 
being  that  the  closing  paragraph  of  one  reads  as  follows:  ''To 
take  effect  upon  the  expiration  of  the  judgment  previously 
rendered  upon  the  above-mentioned  date  in  an  action  entitled 
as  above."  The  petition  was  filed  on  February  20,  1907, 
and  the  hearing  was  on  February  23,  1907. 

It  will  thus  appear  that  petitioner  has  already  served  the 
full  period  of  imprisonment  for  which  the  justice  of  the  peace 
had  jurisdiction  to  commit  the  prisoner  for  a  single  charge 
of  petit  larceny,  which  is  six  months.  (Pen.  Code,  sees.  490, 
1205.)  The  two  commitments  show  that  th^  related  to  but 
one  charge,  namely,  the  stealing  of  two  sacks  of  barley;  no 
other  construction  can  fairly  be  put  upon  them.  If  there 
was  another  charge  or  another  complaint  to  which  the  second 
commitment  could,  or  was  intended  to,  apply,  it  has  not  been 
made  to  so  appear. 
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It  is  not  material  which  one  of  the  commitments  is  taken 
as  justification  for  the  imprisonment;  whichever  one  it  may  be, 
the  petitioner  has  served  the  full  period  for  which  he  can 
be  held  upon  the  conviction  of  a  single  charge  of  petit  lar- 
eeny.  During  the  maximum  time  for  which  he  was  legally 
committed  he  would  not  be  entitled  to  his  discharge,  but  he 
cannot  be  held  to  suffer  a  punishment  for  a  period  in  excess 
of  that  within  the  power  of  the  justice  to  impose.  {Ex  parte 
Bulger,  60  CaL  438.)  There  must  not  only  be  jurisdiction 
of  the  person  and  the  subject  matter,  but  there  must  be  juris- 
diction to  impose  the  sentence  which  is  adjudged.  Without 
such  jurisdiction  the  sentence  is  not  merely  voidable,  but  is 
void. 

It  cannot  be  presumed  that  there  were  two  complaints 
identical  in  their  averments  but  embracing  two  separate  and 
distinct  crimes  in  order  to  discover  support  for  a  second 
commitment. 

No  presumptions  will  be  indulged  as  to  the  regularity  of 
the  proceedings  in  a  justice's  court.  (Ex  parte  Kearney, 
55  Cal.  212.) 

Apparently  the  petitioner  is  being  imprisoned  without  law- 
ful  authority. 

The  prisoner  is  discharged  from  custody. 

Burnett,  J^  and  Hart,  J.,  concurred. 


[Civ.  No.  178.    Tint  AppeDate  District.— Pebruarf  27,  1907.] 

NORTHWESTERN   PACKING    COMPANY,   Respondent, 
V.  ARTHUR  L.  WHITNEY  et  al.,  Appellants. 

CoaFoaiLTioNSr>-DiSPosiTioN  or  Pbopsrtt — ^Attthobitt  or  Bhubctobs — 
PowxB  or  Pbbsidxnt. — ^A  corporation  can  only  act  in  relation  to 
the  control  and  dispoBition  of  its  property  through  its  board  of  di- 
rectors, or  some  one  authorized  by  the  board.  Its  president  has  no 
power,  merely  by  virtue  of  his  office,  to  buy  or  sell  the  property  of 
the  corporation  or  to  make  an  executory  contract  to  seU  its  jprop- 
erty  binding  upon  it. 

iP. — ^UNATTTHOaiZED    EXECUTOBT    CONTRACr    OV    SaLB — Ck>aP0BATI0N    NOT 

£sTOPrBD« — ^The  corporation  is  not  estopped  to  deny  tha  validi^  of 
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an  unauthorised  executory  contract  of  its  president  to  sell  its  prop> 
ertj,  to  which  the  corporate  seal  is  not  attached,  and  from  which  it 
has  derived  no  benefit  and  which  was  not  authorized  by  any  course 
of  business  between  the  parties  nor  ratified  by  the  board  of  diree- 
ters. 

0>. — EviDENGB — By-XmLwb  ov  Gobpobation. — ^Where  a  corporation  ia 
sought  to  be  charged  for  breach  of  an  agreement  executed  by  its 
president  which  has  not  been  performed,  and  there  is  no  question 
•f  estoppel  or  ratification,  the  by-laws  of  the  corporation  are  ad- 
missible in  evidence  to  show  that  the  president  was  only  authorized 
to  execute  instruments  in  writing  which  havs  been  first  approved 
l^  the  board  of  directors. 

Id. — ^Bbokeb's  CoMiiissioN  not  Allowable — ^Fbocubino  ov  Pub- 
CHA8EES  Who  do  not  Gontbaot. — ^A  broker's  commission  upon  ilia 
unauthorized  contract  of  sale  made  by  the  president  of  the  corpora* 
tion  is  not  chargeable  against  the  corporation  nor  is  it  allowable  un* 
der  the  terms  of  the  contract  made  by  the  president  by  reason  of  the 
mere  finding  of  purchasers  ready,  able  and  willing  to  purchase^ 
where  there  was  no  agreement  to  purchase  and  no  sale  was  nego- 
tiated. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Myrick  &  Deering,  for  Appellants. 

H.  W.  Hutton,  for  Respondent. 

COOPER,  P.  J.— The  complaint  alleges  that  in  October, 
1902,  plaintiff  sold  and  delivered  to  defendants  two  hundred 
and  fifty  barrels  of  red  Alaska  Salt  Salmon  at  $7.50  per  bar- 
rel, less  a  discount  of  five  per  cent,  making  the  total  amount 
due  $1,781.25;  that  the  same  had  not  been  paid,  except  the 
sum  of  $850  on  account,  leaving  $931.25  due  and  unpaid. 
The  answer  denies  specifically  the  allegations  of  the  com- 
plaint, and  by  way  of  counterclaim  alleges  that  the  plaintiff 
is  indebted  to  the  defendants  in  the  sum  of  $1,593.75  for  work 
and  labor  performed  by  defendants  for  plaintiff  at  its  special 
instance  and  request,  no  part  of  which  has  been  paid  except 
the  sum  of  $931.25,  and  concludes  with  a  prayer  for  judgment 
against  plaintiff  in  the  sum  of  $662.50. 
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The  court  found  that  the  aUegations  of  the  complaint  are 
true,  and  as  to  the  answer  it  found:  ''It  is  not  true  that 
xrithin  the  two  years  prior  to  the  filing  of  defendants'  an- 
swer herein,  or  at  any  other  time,  the  defendants  performed 
work  and  labor  or  either  thereof  for  plaintiff  at  the  plaintiff's 
special  instance  and  request  or  otherwise,  or  for  which  the 
said  plaintiff  promised  and  agreed  to  pay  the  said  defend- 
ants the  sum  of  one  thousand  five  hundred  and  ninety-three 
dollars  and  seventy-five  cents  ($1,593.75)  or  any  other  sum  of 
money."  Upon  the  findings  judgment  was  entered  for  plain* 
tiff  as  prayed  for  in  its  complaint. 

Defendants  prosecute  this  appeal  from  the  judgment,  and 
\irge  certain  rulings  as  prejudicial.  There  is  no  question  as 
to  the  sufficiency  of  the  evidence  to  support  the  findings,  and 
there  seems  to  be  no  serious  question  as  to  the  sale  of  two 
hundred  and  fifty  barrels  of  the  salmon  to  defendants,  the 
price  agreed  to  be  paid,  and  the  balance  due  upon  that 
transaction.  The  rulings  complained  of  relate  to  the  de- 
fendants' counterclaim.  Their  counterclaim  is  based  upon 
what  is  claimed  to  be  a  contract  binding  upon  plaintiff  for 
the  sale  of  all  the  salmon  packed  by  the  plaintiff  for  the  sea- 
son of  1902.  This  alleged  contract  is  contained  in  a  letter 
of  which  the  following  is  a  copy: 

"Arthur  L.  Whitney. 
"Albion  H.  Whitney, 
"0.  K  Whitney  &  Co. 

"Commission  Merchants, 

"904  Hayward  Building. 

"San  Francisco,  Cal.,  April  15th,  1902. 

"C.  E.  Whitney  &  Co., 

"904  Hayward  Building,  Oily. 

"Gentlemen: 

"Confirming  verbal  understanding  with  yon,  I  will  give 
you  the  handling  of  all  the  salted  salmon  packed  by  the  North- 
western Co.  and  other  companies  in  which  I  may  be  interested 
this  year,  relying  on  your  discretion  and  judgment  to  realize 
the  best  prices  possible.  You  to  receive  a  commission  of  5  per 
cent  net  on  the  sales. 

"Yours  truly, 
"NORTHWESTERN  PACKINO  00. 

"L.  A.  PEDERSBN.'* 
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It  is  admitted  that  defendants  did  not  sell  the  plaintiff's 
salmon  pack  for  the  year  referred  to,  but  that  plaintiff  sold 
its  entire  pack  of  four  thousand  three  hundred  barrels,  saye 
and  except  the  two  hundred  and  fifty  barrelsi  the  subject  of 
the  complaint  in  this  action.  Defendants'  contention  is  that 
the  letter  signed  by  Pedersen  is  a  contract  binding  upon 
plaintiff  corporation,  and  that  they  should  hare  been  per- 
mitted to  prove  that  they  had  or  procured  purchasers  ready, 
able  and  willing  to  purchase  the  entire  pack  of  salmon,  and 
thus  earned  the  commission  of  five  per  cent  as  provided  in 
said  letter.  The  main  contention  is  as  to  whether  or  not 
the  letter  constitutes  a  binding  executory  contract  upon 
plaintiff  corporation.  Aside  from  the  question  as  to  the 
letter  being  unilateral  and  no  valid  consideration  on  the  part 
of  the  defendants,  we  are  of  the  opinion  that  the  letter  does 
not  of  itself  constitute  a  valid  contract  binding  upon  the 
plaintiff  corporation.  It  is  written  by  the  president  of  the 
corporation,  and  in  it  he  says:  ''I  will  give  you  the  handling 
of  all  salted  salmon  packed  by  the  Northwestern  Co.  and 
other  companies  in  which  I  may  be  interested  this  year." 
It  is  not  attested  by  the  seal  of  the  corporation.  There  does 
not  appear  to  have  been  any  resolution  of  the  board  of  di- 
rectors authorizing  the  contract 

The  salmon  pack  of  1902  was  the  property  of  the  plaintiff, 
an  artificial  being  created  under  the  provisions  of  the  stat- 
ute. The  title  was  in  the  corporation  and  not  in  Pedersen. 
The  corporation  could  only  act — could  only  speak — through 
the  medium  prescribed  by  law — ^the  board  of  directors.  The 
statute  under  which  the  corporation  was  created  contains  the 
express  mandate:  "The  corporate  powers,  business  and  proi>- 
erty  of  all  corporations  formed  under  this  title  must  be  ex- 
ercised, conducted  and  controlled  by  a  board  of  not  leas  than 
three  directors."     (Civ.  Code,  sec  305.) 

The  rule  has  been  adhered  to  by  the  courts.  {Oashunler 
V.  Willis,  33  Cal.  11,  [91  Am.  Dec.  607] ;  Alia  SUver  Min.  Co. 
V.  Mining  Co.,  78  Cal.  629,  [21  Pac.  373] ;  Fontana  v.  Pacific 
Can.  Co.,  129  Cal.  51,  [61  Pac.  580].)  The  president  of  a 
corporation  has  no  authority  by  virtue  of  his  office  to  buy  or 
sell  the  property  of  the  corporation,  or  to  make  an  executory 
contract  binding  upon  the  corporation.  (Bliss  v.  Kaweak  O. 
&  I.  Co.,  65  Cal.  502,  [4  Pac.  507].)  The  doctrine  of  «- 
toppel  does  not  apply,  because  the  corporation  has  not  availed 


Feb.  1907.]    Nobthwkstbbn  Packing  Co.  v.  Whitnbt.    109 

itself  of  any  benefit  in  any  way  or  manner  by  reason  of  the 
alleged  oontraot.  {Id.)  Nor  was  the  contract  authorized  by 
the  course  of  business  between  the  plaintiff  and  defendants, 
for  the  reason  that  it  does  not  appear  that  they  had  ever 
had  any  business  dealings  with  each  other  prior  to  the  time 
the  letter  was  written  by  Pedersen;  nor  was  there  ever  a 
ratification  of  the  alleged  contract  by  the  board  of  directors. 
If  the  defendants  had  in  fact  sold  the  salmon  referred  to 
in  the  letter,  and  the  plaintiff  had  availed  itself  of  the  ser- 
vices of  the  defendants  in  making  such  sale,  and  had  de- 
livered the  salmon  to  the  purchaser  or  purchasers  procured 
by  defendants,  then  an  entirely  different  question  would  be 
presented.  In  such  case  the  plaintiff  would  not  be  allowed 
to  reap  the  benefits  of  the  contract  and  at  the  same  time  es- 
cape the  burdens.  In  the  case  at  bar  it  is  sought  to  charge 
the  plaintiff  under  a  contract  which  it  never  made,  and  from 
which  it  has  never  received  any  benefit^  and  to  compel  it  to 
pay  defendants  a  commission  for  a  sale  they  did  not  make  and 
which  they  never  agreed  to  make. 

The  court,  under  defendants'  objection,  allowed  the  plain- 
tiff to  read  in  evidence  article  YII  of  plaintiff's  by-laws, 
which  provides  that  the  president  shall  sign  as  president  ''all 
certificates  of  stock  and  aU  contracts  and  other  instruments 
in  writing,  which  have  been  first  approved  by  the  board  of 
directors."  The  defendants  now  urge  that  the  ruling  was 
erroneous,  because  they  were  strangers  to  and  had  no  notice 
of  the  by-laws  introduced  in  evidence.  The  record  does  not 
disclose  that  any  such  ground  was  stated  in  the  objection. 
The  objection  was  ''to  their  introducing  in  evidence  their 
own  by-laws  as  a  part  of  their  own  case  as  against  us." 
However,  the  ruling  was  not  erroneous  under  the  circum- 
stances of  this  case.  As  has  before  been  stated,  there  is  noth- 
ing to  show  that  the  plaintiff  has  been  guilty  of  such  conduct 
as  to  estop  it  from  denying  the  validity  of  the  contract  signed 
by  Pedersen.  Where  a  corporation  is  sought  to  be  charged 
for  a  breach  of  an  agreement  which  has  not  been  performed, 
and  there  is  no  question  as  to  estoppel  or  ratification,  the 
by-laws  of  the  corporation  are  admissible  in  evidence  for  the 
purpose  of  showing  that  the  contract  was  not  executed  as  the 
by-laws  provide. 

It  is  claimed  that  the  court  erred  in  sustaining  plaintiff's 
objectiona  to  certain  questions  asked  of  the  defendant  Arthur 
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L.  Whitney  for  the  purpose  of  showing  that  he  had  procured 
purchasers  for  the  salmon  who  were  ready,  able  and  willing 
to  purchase.  If  we  are  correct  in  our  conclusion  that  the  con- 
tract made  by  Pedersen  was  not  the  contract  of  plaintiff, 
then  the  evidence  was  properly  excluded.  The  questions 
were  each  objected  to  as  calling  for  the  opinion  of  the  witness, 
and  the  objections  might  well  have  been  sustained  on  that 
ground.  Each  of  the  questions  contained  the  interrogation 
as  to  whether  the  witness  ''had  purchasers  ready,  willing  and 
able  to  buy  the  salmon. '*  Whether  a  purchaser  was  ready 
to  purchase,  able  to  purchase,  and  willing  to  purchase,  would 
depend  upon  facts.  If  the  party  making  an  offer  was  able 
to  purchase,  and  the  price  was  agreed  upon,  the  plaintiff 
must  have  been  informed  of  the  facts.  Plaintiff  could  not 
have  disproved  the  statement  of  the  witness  by  independent 
evidence  if  he  only  said  that  he  had  a  purchaser  ready,  will- 
ing and  able  to  purchase.  And  furthermore  the  defendants 
would  not  have  earned  their  commission  by  simply  finding 
a  purchaser  who  was  ready,  able  and  willing  to  purchase.  A 
person  might  be  ready,  able  and  willing  to  purchase,  and  yet 
make  no  agreement  to  purchase.  The  broker  is  not  entitled 
to  a  commission  until  he  negotiates  a  sale  by  bringing  the 
buyer  and  seller  together.  The  broker  does  not  earn  his 
commission  until  he  procures  a  valid  contract  to  purchase, 
or  brings  the  buyer  and  seller  to  an  agreement  {Chinn  v. 
Bank  of  California,  99  Cal.  349,  [33  Pac.  1105].)  It  ap- 
pears  from  the  testimony  of  Arthur  L.  Whitney  that  defend- 
ant did  not  negotiate  a  sale.  He  testified:  ''I  had  a  conver- 
sation with  Mr.  Webster  during  this  time;  he  said  that  they 
needed  the  money ;  he  was  quite  anxious  to  sell,  that  they  had 
been  offered  $6.75  for  the  salmon,  and  I  told  him  that  was 
too  low;  and  he  said  that  they  needed  the  money,  and  I 
said  I  would  advance  them  five  dollars  a  barrel  on  it.  I 
said,  'That  is  too  low,  and  I  want  to  get  something  like  what 
the  goods  are  worth,'  and  I  said  I  would  guarantee  to  get 
him  at  least  $7  net  for  the  salmon.  I  remember  that  I  said 
to  Mr.  Webster,  if  they  insisted  upon  selling  at  those  prices, 
that  I  would  sell  and  could  sell  to  better  advantage  to  the 
party  who  eventually  bought  the  salmon  than  they  could, 
and  let  me  do  it,  and  he  said  he  would.  The  first  that  I 
knew  that  the  pack  had  been  sold  by  the  plaintiff  company 
was  shortly  after  that  I  heard  it  rumored  that  it  had  beaiit 
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and  I  called  up  Webster  and  he  said  jes^  that  it  had  been 
sold.  It  was  not  done  with  my  knowledge  or  consent/'  He 
fnrther  testified  as  to  a  conversation  with  Webster,  plaintiff's 
bookkeeper,  as  to  the  sale  of  the  two  hundred  and  fifty  bar- 
rels, the  subject  of  this  case.  His  language  is:  ''Mr.  Web- 
ster told  me  one  day  that  they  were  offered  $6.75,  and  seemed 
to  think  we  ought  to  sell;  and  I  told  him  that  that  was 
too  cheap,  that  we  could  get  more  money,  and  finally  he  said, 
'Well,  I  cannot  afford  to  take  any  chances,'  and  I  said, 
'Well,  I  will  guarantee  you  $7  net  for  your  salmon,  but 
you  hold  on  and  do  as  you  agreed  with  me,  and  I  will  get 
you  more.'  Well,  he  said  they  would,  and  shortly  after  that 
I  heard,  directly  or  indirectly,  I  don't  know  which,  that  they 
had  sold  their  fish  to  a  party  who  had  been  trying  to  buy 
it  from  me,  and  I  called  him  up  on  the  'phone,  and  asked  him 
if  that  was  true,  and  he  said  yes,  and  I  said,  'I  have  got 
some  orders  left  with  me  that  I  must  fill,  and  I  want  yon  to 
deliver  them,'  and  they  delivered  this  250  barrels  in  that  way, 
and  they  were  sold  in  that  way  at  $7.50,  less  5  per  cent  com- 
mission." It  thus  appears  that  the  two  hundred  and  fifty 
barrels  were  sold  to  defendants  to  fill  the  orders  they  had, 
and  they  were  given  credit  for  the  five  per  cent  commission. 
The  judgment  is  affirmed. 

Hall,  J.,  and  Kerrigan,  J.,  concurred. 


[(3v.  No.  295.    Second  Appellate  District. — ^February  27,  1907.] 

M.  V.  NEVES,  Respondent,  v.  M.  P.  COSTA,  Appellant 

ACnON  FOB  FaLSB  iMPRISONliSNT — ^ABBBST  DI  CIVIL  AOTION — ^INSUTTI- 

ciENT  Affidavit — Obdeb  Without  Jubisdiotion. — ^An  action  will 
lie  to  recover  damages  for  false  imprisonment  under  an  order  of 
arrest  in  a  civil  action  where  the  affidavit  upon  which  the  order 
of  arrest  was  based  is  insufficient  on  its  face  to  give  the  superior 
court  jurisdiction  to  issue  the  order. 

Id. — Essentials  of  Affidavit — Competbnt  Evidknox — ^Findino  ufom 
Trial — ^Heabsat. — To  justify  an  order  of  arrest  under  section  481 
of  the  Code  of  Civil  Procedure,  competent  evidenee  must  appear 


112  Nbvbs  v.  Costa.  [5  Cal.  App. 

bj  affldaTit  of  the  plaintiif,  or  some  other  pereon,  mieh  as  to  jnetiff 
the  court  in  making  a  finding  upon  a  trial  that  the  ease  is  one 
mentioned  in  section  479  of  that  code.  If  plaintiff  does  not 
personallj  know  the  facts,  he  mnst  proonre  the  affidavit  of  ona 
who  does  personallj  know  them.  The  order  of  arrest  cannot 
be  based  npon  hearsay,  nor  upon  any  statement^  however  poai* 
tive,  which  is  founded  upon  hearsaj. 

iDf — ^'^ Falsi  Imprisonment''  Distinouishb)  from  ''Malicious  Piobs- 
OUnoN." — ^The  actions  of  "false  imprisonment,"  and  ''malicious 
prosecution''  are  quite  distinet.  The  element  of  malice  in  the 
former,  which  is  essential  in  the  latter,  can  only  be  considered 
where  ezemplaxy  damages  are  asked  in  the  former,  and  then  only 
as  affecting  the  measure  of  damages;  and  "the  want  of  probable 
cause,"  which  is  essential  in  the  latter,  is  immaterial  in  the  former; 
while  the  necessitj  of  awaiting  the  termination  of  the  action  in  tfaa 
latter  is  not  required  in  the  former. 

J^ — SUTFICIXNOT    OV    GOMPLAINIV— WAIVXB    OV    IjNGKRTAINTr— ABSXNCB 

OF  PaoBABLB  Causs— SuBPLUSAOX. — ^Where  the  complaint  for  false 
imprisonment  was  sufficient  upon  general  demurrer  and  no  special 
demurrer  was  interposed  for  uncertainty,  all  mere  uncertainty  is 
waived.  Averments  that  the  defendant  acted  "unlawfully  and  with- 
out probable  eause,"  if  unnecessary,  may  be  treated  as  surplusage 
and  meaningless. 

Id. — iMFBisoNMENT  Attkb  Subbxndxb  bt  Bail— Vabianci  not  Shown. 
The  fact  that  the  imprisonment  of  the  plaintiff  did  not  Im- 
mediately follow  the  arrest  makes  it  none  the  less  the  result  of  the 
arrest  by  the  defendant's  procurement;  and  the  fact  that  he  waa 
admitted  to  bail,  and  that  the  bail  surrendered  him  into  custody, 
without  his  procurement,  only  goes  to  the  amount  of  the  damages 
Buffered,  and  does  not  show  a  variance  aa  to  the  eause  of  tha  im- 
prisonment. 

Id. — ^EviDBNGi — ^Belbasb  fbom  Imprisonment — Tims  Lost  ibom  Bubi- 
Kxss. — ^The  fact  that  a  person  unlawfully  imprisoned  has  been  ra> 
leased  and  is  no  longer  restrained  of  his  liberty  is  material  in  ascer- 
taining the  time  he  has  lost  from  his  business  by  the  detention. 

Id. — ^BCANNxa  and  Beason  fob  Beleabx. — ^Tha  manner  of  the  defend- 
ant's release  need  not  be  shown;  and  the  reason  of  the  court  for 
his  release  in  most  cases  would  be  immaterial,  and  ia  some  cases 

perhaps  prejudicial. 

Id.— DlSCHABGE  ON  HABEAS  GOBPUB— DAMAGES— OOSTB  AND  AtTOBNBTS' 

Fees. — The  fact  that  the  plaintiff  was  discharged  on  haheat  ccrpftB 
was  material  to  his  allegation  that  he  had  been  compelled  to  psj 
$250  for  costs  and  attorneys'  fees  to  secure  his  release,  and  thspiv- 
eeedings  on  habeoi  eorpuM  were  admissible  for  this  purpose. 

iDy— Oedsb  of  Aebbst  not  Pbejttdigial. — ^The  introduction  in  evidenes 
•f  the  order  of  arrest  by  the  defendant  was  not  prejudieial,  wbsss 
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the  court  instnieted  the  jnrj  that  the  afEldavit  on  which  it  was  based 
was  insufficient  to  justify  it. 

Id. — ^Becord  om  Diffkrxnt  Habeas  Oobpus — ^Exolusiom — ^Rboobd  not 
iDiNTiFDED— Presumption  Against  Error. — The  rejection  of  a  rec- 
ord on  habeas  carpus  against  a  different  par^  offered  by  defendant, 
which  is  not  identified  nor  brought  up  in  the  record,  must  be  pre- 
sumed not  to  have  been  erroneous. 

Id. — ^nNPRXJTn)iciAL  Error  on  Cross-ezaionation. — Eeld,  that  the  dis- 
allowance of  certain  proper  questions  asked  bj  defendant  on  cross- 
examination  of  the  plaintiif  was  not  soeh  prejudicial  error  as  to 
justify  the  reversal  of  a  judgment  otherwise  properly  rendered. 

lD«r— Damages  BBOoyERABLB— General  and  Special  BamaoeSv— In  an 
action  for  false  imprisonment,  the  plaintiif  maj  recoyer,  at  general 
damages,  compensation  for  physical  incouTenienee,  mental  suffering, 
and  humiliation  of  mind  incident  to  the  false  arrest,  and  where  ex- 
pense for  litigation  in  the  habeas  carpus  proceedings  were  specially 
pleaded  they  are  recoYcrable. 

Id.— Waiver  ov  Uncertaintt  as  to  Special  Damages. — No  special  de- 
murrer having  been  interposed,  any  objection  as  to  want  of  certainty 
fai  the  allegation  of  special  damages  is  waived;  and  the  court  prop- 
erly admitted  evidence  thereof,  and  properly  instructed  the  juiy  as 
to  the  law  of  special  damages. 

B)<^ — ^Proper  Buungs  as  to  Instbuotionsw— H«ld,  that  the  instructions 
given  for  the  plaintiff  properly  presented  the  law  applicable  to  the 
ease,  and  that  instructions  requested  by  the  defendant,  which  weie 
Inapplicable  to  the  evidence,  or  which  were  erroneous  or  misleading^ 
were  properly  rejected. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tulare 
County,  and  from  an  order  denying  a  new  triaL  W.  B.  Wal- 
lace, Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Charles  G.  Lamberson,  and  J.  L.  C.  Irwin,  for  Appellant 

H.  B.  McClure,  for  Respondent 

TAOOABT,  J. — ^This  is  an  action  to  recover  damages  for 
false  imprisonment  Defendant  appeals  from  a  judgment  in 
favor  of  plaintiff,  and  from  an  order  denying  a  new  trial. 

On  April  5,  1905,  defendant  commenced  an  action  against 
plaintiff  in  the  superior  court  of  Kings  county  upon  an  im- 
plied contract,  and  at  the  same  time  procured  an  order  for 
6  GbL  App.- 
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the  arrest  of  plaintiff  based  upon  subdivision  1  of  section 
479  of  the  Code  of  Civil  Procedure.  Plaintiff  was  arrested 
the  next  day,  on  this  order,  and  about  two  hours  after  his 
arrest  gave  bail.  In  the  meantime  he  had  been  permitted 
by  the  officer  arresting  him  to  go  on  his  own  recognizance. 
About  nineteen  days  thereafter  plaintiff  was  surrendered  to 
the  sheriff  of  Kings  county  by  one  of  the  sureties  on  his  bail 
bond,  J.  Y.  Garcia,  a  relative  of  his  wife.  The  same  day  the 
plaintiff  signed  the  necessary  papers  for  an  application  to  be 
made  to  this  court  for  a  writ  of  habeas  corpus.  The  ap- 
plication  was  granted,  the  writ  was  made  returnable  before 
Honorable  W.  B.  Wallace,  judge  of  the  superior  court  for 
Tulare  county,  and  on  May  31,  1905,  by  order  of  the  latter, 
plaintiff  was  discharged  on  the  ground  (as  stated  in  the  or- 
der) that  the  affidavit  on  which  the  order  of  arrest  was  based 
was  insufficient. 

Plaintiff  was  imprisoned  in  the  county  jail  of  Kings  county 
from  the  time  of  his  surrender  by  his  bail  as  aforesaid  until 
the  day  of  hearing  and  his  discharge  on  said  writ  of  habeas 
corpus,  a  period  of  six  days. 

The  complaint  herein,  filed  June  8,  1905,  alleges  the  com- 
mencement of  the  above-mentioned  action  in  the  superior  court 
of  Kings  county,  the  making  by  defendant  of  the  affidavit 
upon  which  said  order  of  arrest  was  based  (setting  out  the 
affidavit  in  full) ;  that  said  affidavit  was  made  ''falsely,  un- 
lawfully and  without  probable  cause";  that  the  order  of  ar- 
rest aforesaid  was  obtained  upon  said  affidavit  by  defend- 
ant, and  that  plaintiff  was  arrested  thereon,  and  imprisoned 
thereunder  in  the  county  jail  of  Ejngs  county  at  Hanford 
for  seven  days;  and  that  plaintiff  was  thereby  restrained  of 
bis  liberty  against  his  will. 

''That  in  so  doing  the  said  defendant  herein  acted  falsely, 
unlawfully  and  without  probable  cause,  and  without  any  right 
or  authority  so  to  do,  and  against  the  will  of  this  plaintiff." 

"TThat  said  affidavit  .  .  .  was  and  is  wholly  false  and  un- 
true, which  the  defendant  then  and  at  all  times  since  well 
knew." 

"That  by  means  of  said  false  and  unlawful  imprisonment, 
and  being  confined  and  restrained  of  his  liberty  as  afore- 
said •  •  •  plaintiff  was  injured  in  his  credit,  and  was  pre- 
vented from  attending  to  his  business  during  that  time,  and 
suffered  mental  anguish  thereby  and  was  oompelled  to  pay 
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$250  for  costs  and  counsel  fees  in  obtaining  hia  discbarge  on 
writ  of  habeas  corpus,  to  bis  damage  in  tbe  som  of  one  thou- 
sand dollars/' 

Tbe  complaint  is  sufficient  against  tbe  attacks  made  upon 
it  by  defendant  under  a  general  demurrer. 

Tbe  affidavit  upon  wbicb  tbe  order  of  arrest  was  based  is 
insufficient  on  its  face  to  give  tbe  superior  court  of  Kings 
county  jurisdiction  to  issue  tbe  order.  An  order  of  arrest 
is  only  autborized  by  section  481  of  tbe  Code  of  Giyil  Pro- 
cedure, wbere  ''it  appears  to  tbe  judge,  by  tbe  affidavit  of 
tbe  plaintifF,  or  some  otber  person,  tbat  a  sufficient  cause  of 
action  exists,  and  tbat  tbe  case  is  one  of  tbose  mentioned  in 
section  479.  Tbe  affidavit  must  be  eitber  positive  or  upon 
information  and  belief,  and  wben  upon  information  and  be- 
lief, it  must  state  the  facts  upon  wbich  tbe  infonnation  and 
belief  are  founded.'' 

In  order  tbat  it  may  appear  to  tbe  judge  it  is  necessary  tbat 
the  facts  shall  be  stated  by  competent  evidence,  such  as  would 
justify  tbe  court  in  making  a  finding  upon  a  triaL  The  ex 
parte  form  in  which  it  is  presented  by  affidavit  is  made  com- 
petent by  section  481.  In  order  tbat  a  party  who  has  not 
sufficient  knowledge  of  his  own  to  make  the  required  showing 
may  avail  himself  of  this  provisional  remedy  in  a  proper  case, 
the  code  permits  him  to  supplement  bis  own  affidavit  with 
that  of  some  one  else  who  knows  some  fact  or  facts.  Or,  he 
may  rely  entirely  upon  the  affidavit  of  ''some  other  person," 
if  the  latter  is  prepared  to  state  facts  sufficient  to  comply 
with  tbe  statute. 

"Where  in  a  civil  action  the  plaintiff  desires,  so  to  speak, 
to  enforce  his  claim  at  the  outset  by  arrest  and  imprisonment 
of  the  defendant,  in  other  words,  to  have  execution  before  ob- 
taining judgment,  it  is  not  too  much  to  ask  him  to  present  such 
evidence  as  alone  would  be  receivable  upon  the  trial  of  the  ac- 
tion to  justify  an  ordinary  judgment  for  money."  (Markey 
V.  Diamond,  1  Misc.  Rep.  97,  [20  N.  Y.  Supp.  847] ;  Ex  parte 
Fkumoto,  120  Cal.  316,  319,  [52  Pac.  726].) 

"While  the  affidavit  may  state  generally  tbe  grounds  of 
tbe  application  upon  belief  only,  we  understand  the  rule  to 
be  well  settled  that,  to  show  the  grounds  of  his  belief,  be  must 
set  forth  such  facts  and  circumstances  mthin  his  own  knowl- 
edge, as  will  authorize  the  officer  who  is  to  issue  the  warrant 
to  find  such  a  state  of  facts  as  required  by  the  statute  to  au- 
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ihorize  the  proceeding.  And  if  the  plaintiff  is  not  himself 
personallj  cognizant  of  the  facts  and  circnmstances  relied 
upon,  he  mnst  procure  the  affidavit  of  some  one  who  is  thus 
personally  cognizant  of  them.  The  warrant  cannot  be  is- 
sued upon  hearsay,  nor  upon  any  statement,  however  positive, 
founded  upon  hearsay. '*    (Proctor  ▼.  Proui,  17  Mich.  475.) 

That  portion  of  the  affidavit  which  should  be  considered  in 
this  connection  is  as  follows : 

''That  said  defendant,  as  plaintiff  is  informed  and  belieyes, 
is  about  to  depart  from  this  state  with  intent  to  defraud  his 
creditors. 

''That  afflLant  further  avers  and  shows  the  following  facts 
and  circumstances  in  support  of  the  above  allegation :  Thai  the 
defendant  has  converted  all  of  his  property  into  c<ish  (and 
at  this  time,  as  plaintiff  is  informed  and  believes,  has  the 
same  in  his  immediate  possession).  That  the  defendant  told 
one  M.  Macedo  that  he  intended  to  depart  from  this  state. 
That  the  defendant  on  the  5th  day  of  April,  1905,  procured 
h%s  trunk  and  oU  his  wearing  apparel  to  be  brought  to  the 
City  of  Eanford,  Kings  County,  and  that  the  same  is  at  this 
time,  to  wit,  at  the  hour  of  nine  o'clock  p.  m.,  AprU  5th,  1905, 
situated  in  the  Azores  Stables,  a  livery  stable  sit^tated  at  the 
corner  of  Sixth  and  Redington  streets  in  the  City  of  Eanford, 
and  that  the  same  was  brought  to  said  place  at  or  about  the 
hour  of  seven  o'clock  p.  m.  of  said  5th  day  of  April,  1905. 

''That  affiant  asked  the  defendant  to  settle  with  him  as  to 
the  amount  due  to  the  affiant,  the  plaintiff  herein,  on  said 
6th  day  of  April,  1905,  and  defendant  refused,  ever  since 
has  refused,  and  does  now  refuse  to  pay  to  affiant  the  amount 
due  him;  that  said  defendant  is  now  in  the  City  of  Eanford; 
and  that  plaintiff  is  informed  eind  believes  that  said  defend* 
ant  intends  to  leave  the  City  of  Hanford  on  the  early  morn- 
ing train,  on  the  morning  of  the  6th  of  April,  1905,  and  that 
said  defendant  intends  to  depart  from  the  state  as  soon  as 
possible. '* 

The  affidavit  contains  no  positive  allegation  of  fraudulent 
intent,  and  the  only  statement  of  the  debtor's  intention  to 
leave  the  state  is  that  he  told  M.  Macedo  so.  The  latter  state- 
ment is  positive  in  form  only.  It  is  hearsay,  pure  and  simple. 
Standing  by  itself,  it  may  relate  to  an  intention  of  ten  years 
ago  long  since  carried  out.  If  the  affiant  had  heard  the  plain- 
tiff tell  Macedo  it  would  have  been  competent  evidence.    Not 
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having  so  stated  in  his  affidavit,  it  is  to  be  presumed  that  he 
did  not  If  heard  in  any  other  way  it  was  hearsay  when 
presented  in  the  affidavit  of  defendant 

That  the  debtor  had  '*  converted  all  his  property  into  eash" 
may  be  an  act  freighted  with  import,  or  destitute  of  mean- 
ing according  to  circiunstanoes.  Affiant's  belief  that  he  still 
had  the  money  in  his  possession  is  not  a  fact.  That  plain- 
tiff had  removed  his  trunk  and  wearing  apparel  to  a  livery- 
stable  in  a  particular  city  at  a  particular  time,  disassociated 
from  any  other  fact  except  the  one  that  he  had  refused  to 
pay  affiant  a  debt  which  the  latter  claimed  he  owed,  might 
signify  that  he  had  obtained  employment  at  the  livery-stable 
and  had  taken  the  most  convenient  time  to  move  his  personal 
belongings  to  that  place.  The  affidavit  seems  wanting  in  the 
elements  necessary  to  confer  jurisdiction.  There  is  neither 
positive  averment  of  fraud  nor  positive  evidence  of  facts  from 
which  fraud  can  be  inferred.  {Fkumoio  v.  Marsh,  130  CaL 
68,  [80  Am.  St  Rep.  73,  62  Pac.  303,  609].) 

Defendant's  second  objection  to  the  complaint  is  equally  ill- 
founded;  and  it  is  one  which  cannot  be  considered  on  a  gen- 
eral demurrer.  However,  as  the  same  matter  becomes  ma- 
terial in  the  consideration  of  other  questions  of  law  involved 
in  this  appeal,  we  will  consider  it  here. 

The  two  actions  of  false  imprisonment  and  malicious  pros- 
ecution are  quite  distinct  and  different.  ''False  imprison- 
ment is  the  unlawful  violation  of  the  personal  liberty  of  an- 
other'' (Pen.  Code,  sec.  236),  the  interference  with  the 
personal  liberty  of  the  plaintiff  in  a  way  which  is  absolutely 
unlawful  and  without  authority.  Malicious  prosecution  is 
procuring  the  arrest  or  prosecution  of  another  under  lawful 
process,  but  from  malicious  motives  and  without  probable 
eause. 

The  provocation,  motive  and  good  faith  of  the  defendant 
in  an  action  for  false  imprisonment  constitute  no  material 
element  in  the  case  and  can  be  considered  only  where  puni- 
tive or  exemplary  damages  are  asked,  and  then  only  aa 
affecting  the  measure  of  such  damages.  On  the  other  hand, 
malice  and  want  of  probable  cause  are  the  gist  of  the  action 
for  malicious  prosecution.  Without  allegation  and  proof  of 
both,  the  action  will  faiL  (12  Am.  &  Eng.  Ency.  of  Law,  2d 
ed,  p.  780.) 
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No  one  can  recover  damages  for  a  legal  arrest  and  con- 
viction ;  therefore,  in  cases  of  malicious  prosecution  it  becomes 
necessary  to  await  the  final  determination  of  the  action.  But 
the  same  principle  does  not  apply  to  an  action  for  false  im- 
prisonment, as  the  form  of  action  is  based  upon  an  illegal 
arrest  and  no  matter  $x  post  facto  can  legalize  an  act  which 
was  illegal  at  the  time  it  was  done.  From  this  it  will  be 
seen  that  one  of  the  essential  elements  of  a  complaint  for 
malicious  prosecution  is  that  the  proceeding  upon  which  it 
is  based  has  finally  terminated  in  favor  of  the  plaintiff,  while 
it  is  equally  apparent  that  this  is  not  a  necessary  or  proper 
allegation  in  an  action  for  false  imprisonment.  (Hopner  ▼. 
McOowan,  116  N.  Y.  405,  [22  N.  E.  558] ;  Josselyn  r.  He- 
AUister,  22  Mich.  300,  306.) 

While  the  complaint  at  bar  alleges  that  the  defendant  acted 
without  probable  cause,  it  nowhere  alleges  malice;  and  the 
words  ''unlawfully'*  and  ** without  probable  cause,**  if  un- 
necessary, may  be  treated  as  ''surplusage  and  meaningless.** 
(8t.  Clair  v.  San  Francisco  etc.  Ry.  Co.,  142  Cal.  650,  [76 
Pac.  485].) 

As  above  stated,  ambiguity  or  uncertainty  in  a  pleading  can- 
not be  considered  on  a  general  demurrer.  It  must  be  cor- 
rected by  special  demurrer,  or  motion  to  strike  out  or  make 
certain.  The  latter  method  is  peculiarly  applicable  to  frag- 
mentary statements  material  to,  but  not  stating  sufficiently, 
one  cause  of  action,  found  in  a  pleading  stating  another  cause 
of  action. 

The  other  objection  to  the  complaint,  that  the  imprisonment 
alleged  in  the  complaint  being  different  from  that  proven  at 
the  trial,  the  latter  is  presumed  to  have  been  found  by  the  ver- 
dict, and  therefore  there  are  no  allegations  in  the  complaint 
to  sustain  the  verdict,  appears  to  be  more  properly  considered 
as  a  question  of  variance  of  proof  than  as  one  of  pleading. 

That  plaintiff's  imprisonment  was  not  immediately  fol- 
lowing his  arrest  on  April  6th  makes  it  none  the  less  tiie  re- 
sult of  the  arrest  by  defendant's  procurement  The  purpose 
of  the  proceeding  inaugurated  by  defendant  was  to  secure 
execution  against  the  plaintiff  upon  a  judgment  which  de- 
fendant expected  to  obtain  against  him  in  the  superior  court 
of  Kings  county  in  the  action  begun  at  the  time  the  order 
of  arrest  was  issued.  He  was  arrested  for  the  purpose  of 
being  detained  until  that  judgment  was  procured.    That  he 
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was  able  to  ^ve  bail  a  portion  of  the  time  onlv  operated  to 
lessen  the  amount  of  cUumages  he  might  have  recovered  from 
the  defendant.  The  evidence  does  not  show  that  plaintiff  pro- 
cured his  bail  to  surrender  him  for  the  purpose  of  laying  the 
foundation  of  an  action  to  recover  damages  for  false  imprison- 
ment. 

The  code  provides  for  the  surrender  of  an  arrested  debtor 
by  his  bail,  and  the  written  notice  of  Oarcia,  one  of  the  sure- 
ties on  the  bail  bond,  to  the  sheriff  of  Elings  county  that  he 
desired  to  surrender  the  plaintiff  into  custody,  together  with 
the  bail  bond  showing  that  he  was  such  surety,  were  prop- 
erly admitted  to  show  that  plaintiff  was  surrendered  to  the 
sheriff  by  authority  of  law  and  as  one  of  the  steps  in  the 
proceeding  begun  by  the  defendant. 

As  above  stated,  it  is  not  necessary  in  an  action  for  abusing 
the  process  of  law  by  an  illegal  act  either  to  allege  or  prove 
the  termination  of  the  action.  (2  Greenleaf  on  Evidence, 
sec  452.)  The  fact,  however,  that  a  person  unlawfully  im- 
prisoned has  been  released  and  is  no  longer  restrained  of 
his  liberty  is  material  in  ascertaining  the  time  he  has  lost 
from  his  business  by  his  detention.  The  manner  of  his  re- 
lease is  not  a  fact  necessary  to  be  shown,  and  the  reason 
of  the  court  for  his  release  in  most  cases  would  be  immaterial, 
and  in  some  cases  perhaps  prejudiciaL  The  decisions  up- 
holding the  practice  of  admitting  in  evidence  the  proceed- 
ings on  habeas  corpus  releasing  the  plaintiff  from  imprison- 
ment for  the  purpose  of  showing  this  fact  are  in  actions  for 
malicious  prosecutions  or  those  in  which  the  action  is  joined 
(or  confused)  with  an  action  for  false  imprisonment.  (Amer" 
icon  Express  Co.  v.  Patterson,  73  Ind.  430;  see  Common^ 
wealth  V.  Cheney,  141  Mass.  102,  [55  Am.  St.  Bep.  448,  6 
N.  B.  724] ;  12  Am.  &  Eng.  Ency.  of  Law,  p.  723.) 

In  the  case  at  bar  plaintiff  was  not  prejudiced  by  the  in- 
troduction of  the  order,  as  the  only  matter  stated  therein 
which  could  have  been  prejudicial  in  any  event  was  that  which 
was  embodied  in  numerous  rulings  of  the  court  in  admitting 
testimony  and  expressly  declared  by  the  court  in  its  instruc- 
tions to  the  jury,  to  wit:  ''that  the  affidavit  on  which  the 
order    of  arrest  was  based  was  insufficient'' 

The  fact  that  plaintiff  was  discharged  on  habeas  corpus 
was  material  to  his  allegation  that  he  had  been  compelled  to 
pay  $250  costs  and  attorney's  fees  to  secure  such  releasOi  and 


120  Nbvbs  v.  Co&ta.  [5  GaL  App. 


it  haa  been  held  that  the  proceedings  on  habeas  corptts  are 
admissible  for  this  purpose.  (Forbeg  ▼.  Hicks,  27  Neb.  Ill, 
[42N.  W.  898].) 

The  record  in  the  habeas  corpris  proceeding  against  J.  Y. 
Neves  was  not  relevant  and  it  was  properly  excluded.  If 
there  was  anything  on  the  face  of  the  document  which  de- 
fendant asked  to  introduce  that  justified  its  admission  in  evi- 
dence, it  should  have  been  identified  and  brought  up  in  the 
record.  This  not  being  done,  we  must  presume  it  was  prop- 
erly  rejected. 

The  other  exceptions  taken  to  the  rulings  of  the  trial  court 
on  the  admission  of  evidence  relate  to  the  objections  of  plain- 
tifiF  to  defendant's  questions  on  cross-examination  of  plain- 
tiff, sustained  by  the  court.  While  some  of  the  questions  re- 
lating to  plaintiff's  being  compelled  to  pay  the  $250  attorney's 
fee  and  costs  in  the  habeas  corpus  proceeding  should  have 
been  allowed  as  proper  cross-examination,  their  disallowance 
was  not  such  error  as  to  justify  this  court  in  overturning  a 
judgment  otherwise  properly  rendered.  The  question,  **What 
kind  of  money  was  this  that  you  paid  to  Mr.  McCluref" 
was  proper  cross-examination  in  response  to  plaintiff's  di- 
rect testimony  that  he  was  compelled  to  pay  $250  attorney's 
fees  and  costs  to  secure  his  release  on  habeas  corpus.  From 
the  entire  record  it  appears  that  plaintiff  did  make  payment 
of  this  sum  and  there  was  no  effort  to  disprove  it;  so  that 
this  error  could  not  have  been  prejudicial.  The  objections 
to  the  questions  directed  to  what  Garcia  told  the  plaintiff 
were  properly  sustained,  while  the  question:  "Was  it  a  paper 
that  your  lawyer  wanted  to  take  to  Los  Angeles  f"  is  an- 
swered, in  effect,  later  in  the  cross-examination  of  the  plain- 
tiff, if  it  were  material. 

The  motion  for  a  nonsuit  was  properly  denied.  Plaintiff 
established  by  his  evidence  that  he  was  restrained  of  his 
bberty  by  the  act  of  defendant,  without  lawful  authority. 
He  proved  the  special  damages  alleged,  and  the  general  dam- 
ages would  follow  from  the  proof  of  the  unlawful  imprison- 
ment. 

Appellant's  exceptions  to  instructions  numbered  1  and 
10,  given  by  the  court,  are  based  upon  objections  already  con- 
sidered  and  determined  adversely  to  his  contention,  to  wit: 
The  insufficiency  of  the  affidavit  here  in  question,  and  the 
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efleet  of  the  surrender  of  plaintiff  by  his  bail.  These  in- 
structions correctly  declare  the  law  on  these  subjects. 

The  seventh  and  eighth  instructions  relate  to  the  damages 
that  may  be  recovered  in  the  action.  The  seventh  to  the 
general  and  the  eighth  to  expenses  incurred  by  plaintiff  in 
habeas  corpus  proceedings  to  secure  his  release  from  imprison- 
ment. Damages  for  physical  inconvenience,  mental  suffer- 
ing and  humiliation  of  mind  incident  to  a  false  arrest  are 
all  held  to  be  elements  of  general  and  compensatory  damages. 
(12  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  783.)  Expenses  of 
litigation  in  habeas  corpris  proceedings  may  be  recovered  as 
damages :  In  some  jurisdictions  as  a  natural  and  direct  result 
of  the  wrongful  act,  and  in  others  as  special  damages.  (12 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  784.)  The  objection 
of  defendant  to  the  ambiguity  of  statement  of  these  dam- 
ages in  the  complaint  comes  too  late  as  an  objection  to  an 
instruction  of  the  court  where  the  right  to  object  by  de- 
murrer to  the  complaint  has  been  waived.  The  allegation  in 
the  complaint  that  plaintiff  was  compelled,  ''by  means  of 
said  false  and  unlawful  imprisonment,"  to  pay  $250  for 
costs  and  counsel  fees  in  obtaining  his  discharge,  is  sufK- 
cient  to  justify  the  court  in  submitting  the  evidence  in  rela- 
tion thereto  to  the  jury,  and  in  instructing  the  jury  as  to  the 
law  concerning  such  special  damages. 

The  fourth  and  ninth  instructions  correctly  define  ''im- 
prisonment" and  the  presumptions  as  to  its  lawfulness,  and 
were  proper  instructions  to  the  jury  in  this  case.  (PeopU 
v.  McGrew,  77  CaL  570,  [20  Pac.  92] ;  Ah  Fang  v.  8t$mes, 
79CaL30,  [21  Pac.  381].) 

Instructions  designated  1  and  6  by  defendant,  and  whioh 
the  court  refused  to  give  at  his  request,  are  based  upon  the 
assumption  that  there  is  some  evidence  to  show  that  the 
surrender  of  plaintiff  by  his  bail  was  with  plaintiff's  con- 
nivance and  not  against  his  wilL  No  evidence  to  this  effect 
appears  in  the  record.  The  case  of  In  re  Oaw,  139  CaL  242, 
[73  Pac  145],  has  no  application.  That  was  an  effort  to 
secure  an  opinion  of  the  supreme  court  upon  a  legal  proposi- 
tion by  "making  a  case."  The  court  very  properly  declined 
to  be  so  used  when  it  had  business  requiring  its  attention. 

The  instruction  designated  in  appellant's  brief  as  "Instruc- 
tion 2,"  requested  by  the  defendant,  does  not  appear  in  the 
transcript  in  the  case.    Its  refusal,  if  tendered,  was  not  error. 
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''Instruction  marked  3"  is  misleading  in  form  and  is  also 
without  the  evidence  in  the  case.  There  is  no  evidence  in 
the  record  upon  which  either  of  these  instructions  could  be 
predicated. 

The  specifications  of  the  insufficiency  of  the  evidence  to 
sustain  the  verdict  have  all  been  considered,  in  effect,  here- 
tofore, except  two.  These  relate  to  one  matter.  An  issue 
was  raised  by  the  pleadings  aa  to  the  falsity  of  the  affidavit 
upon  which  the  order  of  arrest  was  made  and  defendant's 
knowledge  of  its  falseness  when  he  made  the  affidavit. 

It  appearing  that  the  superior  court  was  without  jurisdio- 
tion  to  make  the  order  on  account  of  the  insufficiency  of  the 
affidavit,  when  it  was  assumed  to  be  true,  want  of  authority 
was  shown,  and  the  issue  of  the  truthfulness  of  the  affidavit 
became  immaterial,  if,  indeed,  it  ever  was  a  material  issue 
in  the  case. 

The  evidence  sustains  the  verdict.  There  being  no  pre- 
judicial error  shown,  the  judgment  and  order  denying  de- 
fendant's motion  for  a  new  trial  are  affirmed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 


[Crlm.  No.  52.    Saeond  Appellate  District. — FtHmmrj  27,  1007.] 
THE  PEOPLE,  Respondent,  v.  JOSEPH  HINES,  Appellant 

CanoNAL  I1A.W— Obtahono  Monxt  Undb  Falss  Pkbtensss— Suv- 
TidXNOT  or  INFOBHATION. — All  information  for  obtauiing  money 
onder  false  pretenses  from  a  person  alleged  to  be  its  owner,  with 
intent  to  cheat  and  defraud  him,  and  with  original  intent  to  cheat 
and  defraud  another  person  named,  is  not  def ectiye,  because  it  does 
Bot  appear  that  he  accomplished  his  purpose  as  to  such  other  per- 
son, nor  because  it  does  not  allege  the  purpose  for  which  the  owner 
paid  the  monej  to  the  defendant.  It  is  sufficient  that  the  inf orma- 
tioB  contains  everj  allegation  necessary  to  charge  the  defendant 
with  the  commission  of  the  oifense  against  the  owner  of  the  money. 

JK — ^Falsb  Pbxtinsb  ov  Ownbbship  of  Bbstaubant. — ^Where,  to  obtain 
the  mon^,  the  defendant  falsely  represented  that  he  owned  a  res- 
taurant, and  the  personal  property  therein,  which  he  did  not  owb« 
H  If  immaterial  what  other  person  owned  it. 
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ID. — ^PuRPosB  AND  Mods  of  Defraudino  Owkkb — Quxstion  roB  Pboof^^ 
The  question  as  to  how  the  false  pretense  was  calculated  to  defraud 
tlie  owner  of  the  monej,  whether  bj  a  loan  of  monej  or  hj  a  pur- 
ported salOy  was  a  nuitter  to  be  shown  bj  the  evidence. 

Id.— Possession  of  Bestaubant  bt  Defendant— Valub  Imicatebial. — 
When  the  defendant  was  in  charge  of  the  restaurant  when  the  false 
pretense  was  made,  the  court  properly  excluded  evidence  of  its  value 
as  being  immaterial^  the  onlj  important  question  of  value  being  that 
of  the  monej  obtained  bj  the  false  pretense  of  ownership. 

Id. — CONFLECT  of  Evidence — Suppobt  of  Vebdict. — Where  the  evidence 
is  conflicting  as  to  whether  the  defendant  was  the  owner  of  the  restau- 
rant, and  as  to  whether  he  was  authorized  bj  the  owner  to  seU 
it,  the  appellate  court  will  not  disturb  the  verdict  of  the  jury  against 
the  defendant  or  the  ruling  of  the  court  in  denying  his  motion  for  a 
new  trial. 

I0. — ¥o&u  OF  Vebdict — Subplusagb-— Use  of  Stnontmous  Teems — 
FOBM  not  Pbejudioial. — ^A  general  verdict  finding  "the  defendant 
guilty  as  charged"  is  sufficient,  and  the  words  appended  thereto, 
''and  that  the  property  obtained  was  of  the  amount  of  $200,"  might 
be  eliminated  as  surplusage;  yet,  where  the  offense  charged  was  the 
obtaining  of  $200  lawful  money  of  the  United  States,  the  word 
<< amount,"  used  with  reference  thereto,  is  synonymous  with 
''value";  and  the  form  of  the  verdict  shows  no  substantial  error 
prejudicial  to  the  rights  of  the  defendants. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL  B. 
N.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  courL 
Hugh  J.  Crawford,  for  Appellant 

IT.  S.  Webb,  Attorney  General,  and  E.  E.  Selph,  Deputy 
Attorney  Qeneral,  for  Respondent 

SHAW,  J. — ^The  defendant  was  tried  and  convicted  on  an 
information  which  charged  him  with  the  crime  of  obtaining 
money  by  false  pretenses. 

Defendant  interposed  a  demurrer  to  the  information,  which 
was  overruled  and  exception  duly  taken  to  such  ruling. 

The  objection  that  the  name  of  Fred  Bickert  was  included 
in  the  information  as  one  of  the  persons  whom  defendant  in- 
tended to  cheat  and  defraud  is  fully  answered  by  section 
956  of  the  Penal  Coda    He  is  not  charged  with  defrauding 
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Bickerty  but  merely  that  originally  he  intended  to  cheat  and 
defraud  him;  and  while  it  does  not  appear  that  he  accom- 
plished his  purpose  as  to  Bickert,  his  failure  so  to  do  does 
not  affect  the  charge  so  far  as  Carter  was  concerned. 

The  information  does  not  allege  the  purpose  for  which 
Carter  paid  the  money  to  defendant,  but  this  was  unneces- 
sary. It  does  sufiSciently  appear  that  he  obtained  the  $200 
then  and  there  belonging  to  Carter,  and  whether  it  was  by  a 
loan  upon  credit  established  by  the  false  pretenses,  or  by  a 
purported  sale,  is  immaterial  As  to  how  the  false  preteise 
was  calculated  to  defraud  Carter  was  a  matter  to  be  shown 
in  evidence.  (Brawn  v.  State  (Tex.  Cr.  Bep.),  [22  S.  W. 
22] ;  Thomas  v.  People,  34  N.  T.  351.) 

The  information  shows  that  Carter  was  the  owner  of  the 
money  alleged  to  have  been  obtained  by  defendant,  and  since 
defendant  did  not  own  the  restaurant  and  personal  prop- 
erty represented  to  be  owned  by  him,  it  is  therefore  im- 
material who  owned  it 

Counsel  for  defendant  calls  our  attention  to  the  cases  of 
People  Y.  Mahoney,  145  Cal.  104,  [78  Pao.  354],  and  People 
Y.  McKenna,  81  CaL  158,  [22  Pac.  488],  in  support  of  his 
objection  to  the  sufficiency  of  the  information.  But  measured 
by  the  rules  therein  laid  down,  it  is  amply  sufficient.  It 
contains  every  essential  allegation  necessary  to  charge  de- 
fendant with  the  commission  of  the  offense  and  is  calculated 
to  fully  acquaint  him  with  the  nature  of  the  charge.  {People 
Y.  Maian,  106  CaL  320,  [39  Pao.  605] ;  People  v.  Cadot,  138 
Cal  527,  [71  Pac.  649].) 

Defendant  offered  certain  instructions,  all  except  one  of 
which,  after  modification,  were  given.  The  changes  made 
therein  were  proper ;  indeed,  counsel  points  out  no  error  there- 
in, merely  contenting  himself  with  the  bare  statement  that 
the  refusal  to  give  them  as  requested  constituted  error. 

It  was  sought  to  prove  the  value  of  the  property  in  the 
restaurant  at  the  time  the  defendant  took  charge  of  it,  some 
eight  or  ten  months  prior  to  the  commission  of  this  offense, 
and  upon  objection  the  evidence  directed  to  that  point  was 
by  the  court  ruled  out,  and  it  is  claimed  that  this  ruling  con- 
stituted error.  The  value  of  the  property  in  the  restaurant 
was  not  in  issue,  and  it  was  immaterial  what  its  value  was  at 
that  time.    The  only  important  question  as  to  value  was  the 
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value  of  that  which  defendant  obtained  by  means  of  the  acts 
auc^ed  in  the  information. 

It  is  urged  that  the  evidence  shows  that  defendant  was  the 
owner  of  the  property,  and,  if  not,  that  it  shows  that  he  was 
authorized  by  the  owner  thereof  to  sell  it  The  testimony 
tipon  these  questions  is  conflicting,  and,  under  the  well-set- 
tled rule,  this  court  will  not  disturb  the  verdict  of  the  jury 
or  the  ruling  of  the  court  in  denying  the  motion  for  a  new 
trial  {People  v.  Gonzales,  143  Cal  605,  [77  Pao.  448]; 
People  V.  Maraney,  109  Cal.  279,  [41  Pac.  10971.) 

The  verdict  rendered  hy  the  jury  was  in  the  following  form : 
"We  the  jury  in  the  above-entitled  action  find  the  defendant 
guilty  as  charged,  and  that  the  property  obtained  was  of  the 
amount  of  $200.''  A  general  verdict  finding  him  guilty  as 
charged  would  have  been  sufficient.  (People  v.  MUlan,  106 
CaL  320,  [39  Pac.  605] ;  People  v.  TiUey,  135  Cal.  65,  [67 
Pac.  42] .)  The  words,  ^'  and  the  property  obtained  was  of  the 
amount  of  $200, "  might  be  eliminated  as  surplusage.  He  was 
found  guilty  as  charged,  and  he  was  charged  in  the  information 
with  obtaining  $200  lawful  money  of  the  United  States.  We 
think,  too,  that  where  the  word  "amount"  is  used  with  refer- 
ence to  money  it  is  synonymous  with  the  word  ** value."  In- 
deed, the  value  of  any  property  is  its  equivalent  amount  in  law- 
ful money ;  it  is  the  measure  of  all  value.  (Bariley  v.  State,  53 
Neb.  310,  [73  N.  W.  744].)  At  all  events,  it  does  not  con- 
stitute any  substantial  error  prejudicial  to  the  rights  of  the 
defendant.     (Pen.  Code,  sec.  960.) 

The  record  discloses  no  prejudicial  error,  and  the  judg- 
ment and  order  appealed  from  are  affirmed. 

Allen,  P.  J.,  and  Taggart^  J.,  concurred. 
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[Ctr.  No.  187.    Unl  Appdlate  IMitriet — Fs1>niai7  tt,  1M7.] 

OABL    SPENOEB,    Respondent,    y.    SAN    FRANCISCO 

BRICK  COMPANY,  Appellant  j 

I 

KseuoiNaB— PuNiTivi   Daicaoib^— 43lmple  Bagligenee,  uiMeoiiipuiied  I 

with  oppression,  fraud  or  malice^  eaimot  jrmdtj  an  award  of  puaitiirt  ^ 

damages  for  tha  resulting  injury. 

Id.— NxouoxNT    Ck>N8TBU0Ti0N    ov    Buxjmxi»— Bbbakaoi    nr    Wto 

WXATHSfr— SUOHT    INJUET— £X0188I?B    DAKAOXS— NXW    TBIAXm — 

In  an  action  for  damages  arising  from  the  negligent  eonstmetion  of 
a  bulkhead  by  defendant  on  his  premises,  which,  after  standing  for 
two  years,  gave  way  in  wet  weather  and  damaged  slightly  tho  rear 
ond  of  plaintiff's  premises,  where  there  is  no  eyidenee  that  the  in- 
Jnry  was  willfully  or  wantonly  done,  or  of  gross  negUgenee  in  tiie 
construction  or  use  of  the  bulkhead,  or  of  any  oppression,  fraud  or 
malice^  a  verdict  for  punitive  damages  is  siMossive^  and  a  new  trial 
should  be  granted  therefor. 

TD^—NMQlMQt   fO   BKPAIB   DaMAOEB    Aim   SlQUBn— OPFBI88IOM    VOV 

Shown. — The  mere  neglect  of  the  defendant,  after  refjuest,  to  ro* 
pair  the  damage,  which  was  unintentionally,  though  negligently,  done, 
cannot  be  said  to  show  oppression  by  subjection  of  the  plaintiff  to 
cruel  and  unjust  hardships.  The  plaintiff  had  an  immediate  legal 
remedy  for  his  damages,  which  only  interfered  with  tha  use  of  a 
■mall  part  of  his  lot^  to  a  trifling  extent. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  tho 
City  and  County  of  San  Francisco,  and  from  an  order  deny* 
ing  a  new  triaL    Frank  H.  Kerrigan,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Fisher  Ames,  for  Appellant 

Robert  P.  Troy,  and  Andrew  Thome,  for  Respondent 

HALL,  J. — ^Plaintiff  sued  defendant  for  damages  caused  to 
his  premises  by  the  giving  way  of  a  bulkhead  upon  the  prem- 
ises of  defendant,  and  recovered  a  judgment  for  the  sum  of 
$600.  Defendant  moved  for  a  new  trial  upon  the  grounds 
of  excessive  damages  and  errors  of  law  occurring  at  the  triaL 
The  motion  was  denied,  and  defendant  api>ealed  from  tfas 
judgment  and  order  denying  the  motion  for  a  new  tiiaL 
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The  addon  was  for  damages  to  the  premises  of  plaintiff  re- 
sulting from  the  giving  way  of  a  bulkhead  on  the  premises 
of  defendant,  whereby  dirt,  gravel,  sand,  etc.,  fell  against 
the  fence  and  chicken-house  of  plaintiff,  and  injured  the  same, 
and  gravel,  dirt,  etc.,  fell  upon  the  plaintiff's  premises,  and 
timben  of  the  bulkhead  were  projected  onto  and  over  plain- 
tiff's premises. 

Plaintiff  is  the  owner  of  a  lot  in  the  city  and  oounty  of 
San  Francisco  twenty-five  feet  in  width,  the  rear  of  which 
abuts  against  a  lot  owned  by  defendant,  and  used  by  it  for 
the  purpose  of  dumping  dirt.  To  retain  this  dirt,  defendant, 
some  two  years  previous  to  the  accident  causing  the  injury 
complained  of,  built  a  bulkhead  which,  on  January  15,  1901, 
following  a  spell  of  rainy  weather,  gave  way.  Plaintiff's 
lot  was  occupied  by  a  dwelling-house,  and  the  rear  portion  of 
the  lot  was  inclosed  with  a  board  fence,  and  in  the  corner 
was  a  chicken-house  nine  feet  square  and  eight  feet  high, 
buih  of  boards,  and  two  sides  of  which  were  formed  by  the 
rear  and  side  fences  of  plaintiff.  The  giving  way  of  the 
bulkhead,  and  the  consequent  falling  of  the  heaped-up  earth, 
pushed  tiie  fence  and  chicken-house  out  of  position,  broke 
some  of  the  boards  from  the  fence,  as  well  as  caused  some 
of  the  beams  and  timbers  of  the  bulkhead  to  project  into  and 
over  the  rear  portion  of  plaintiff's  lot  Plaintiff  testified 
that  the  fencing  affected  was  worth  $125,  and  the  chicken- 
house  $30,  while  a  carpenter  called  by  the  defendant  testi- 
fied that  the  fencing  and  chicken-house  could  have  been  re- 
stored to  their  original  condition  at  a  cost  of  $25.  There  is 
no  evidence  that  the  dwelling-house  was  in  any  way  injured. 
Indeed,  a  photograph  of  that  portion  of  the  premises  claimed 
to  have  been  injured,  attached  to  the  transcript,  shows  that 
the  injury  was  confined  to  the  rear  portion  of  the  lot,  which 
was  used  for  a  chicken-yard.  It  is  perfectly  apparent  from 
the  evidence  in  the  record  that  the  actual  damage  could  not 
have  exceeded  $155,  even  if  the  chicken-house  and  fences 
had  been  destroyed,  which  they  were  not,  but  only  pushed 
out  of  position  and  considerably  damaged. 

It  is  only  upon  the  theory  that  the  case  was  one  where  puni- 
tive damages  may  be  given  that  the  verdict  and  judgment 
ean  be  sustained. 

''In  an  action  for  the  breach  of  an  obligation  not  arising 
from  oontnct^  where  the  defendant  has  been  guilty  of  oj^ 
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pression,  fraud,  malice,  express  or  implied,  the  plaintiff,  i^ 
addition  to  the  actual  damages,  may  recover  damages  for  me 
sake  of  example,  and  by  way  of  punishing  the  defendant' 
(Civ.  Code,  sec.  3294.) 

Simple  negligence  will  not  justify  an  award  of  punitive 
damages.  (Moody  v.  McDonald,  4  CaL  297;  Sloan  v.  Souths 
em  Cal.  By.  Co.,  Ill  Cal.  687,  [44  Pac.  320].) 

There  is  no  evidence  in  this  case  that  the  injury  was  will- 
fully or  wantonly  done,  or  that  defendant  was  guilty  of  gross 
negligence  in  the  construction  of  the  bulkhead,  or  in  the  use 
of  its  lot,  and  there  is  no  pretense  of  any  fraud  in  the  case. 
It  was  simply  shown  that  after  standing  for  two  years  the 
bulkhead  gave  way,  following  a  spdl  of  wet  weather.  From 
this  it  may  be  presumed  that  it  was  negligently  constructed,  or 
that  too  much  earth  was  negligently  heaped  against  it. 

In  the  case  of  Chicago  Ry.  Co.  v.  Scurr,  59  Miss.  456,  [42 
Am.  Rep.  373],  cited  with  approval  in  Mabb  v.  Stewart,  133 
Cal.  556,  [65  Pac.  1085],  it  is  said:  ''We  are  prepared  to  go 
a  step  further,  and  say  that  in  any  and  all  actions  for  dam^ 
ages,  where  the  proof  fails  to  show  anything  that  will  war- 
rant an  implication  of  willfulness,  recklessness,  or  rudeness, 
it  is  the  duty  of  the  court  to  inform  the  jury,  where  requested 
so  to  do,  that  they  cannot  inflict  punitive  damages.  Not  to 
do  80  in  a  case  free  from  doubt  would  be  an  abdication  of  ju- 
dicial authority,  and  a  permission  to  the  jury  to  violate  the 
settled  principles  of  law." 

In  the  case  at  bar  there  was  no  evidence  of  recklessness, 
willfulness  or  rudeness  in  the  original  trespass,  but  it  is 
claimed  on  the  part  of  the  plaintiff  that  there  is  evidence  of 
oppression  in  this:  that  after  the  accident  had  happened 
plaintiff  requested  defendant  to  repair  the  damage,  and  it 
neglected  to  do  so.  It  is  in  evidence  that  immediately  after 
the  accident  plaintiff  notified  a  bookkeeper  of  defendant  to 
fix  up  plaintiff's  property,  and  again  in  May  following  the 
accident  he  made  the  same  request  of  the  secretary  of  the 
defendant,  which  he  repeated  to  the  president  of  the  defend- 
ant in  the  following  July,  but  nothing  was  done  by  the  de- 
fendant until  after  the  action  was  brought,  although  defend- 
ant promised  to  do  so.  Oppression  is  defined  by  the  Stan- 
dard Dictionary  as  "the  act  of  subjecting  to  cruel  and  unjust 
hardships."  The  mere  omission  to  repair  a  damage  unin- 
tentionally though  negligently  done  cannot  be  said  to  be  soh* 
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jection  to  cmel  and  unjust  hardship.  PlaintilT  had  an  im- 
mediate legal  remedy  for  his  damage  in  an  action  therefor. 
So  far  as  the  projecting  timbers,  etc.,  constituted  a  nuisance 
on  his  property  he  could  have  abated  the  same  by  his  own  act. 
Th^  did  not  interfere  with  the  use  of  the  dwelling-house, 
but  only  interfered  with  the  use  of  the  rear  portion  of  the  lot 
to  a  trifling  extent. 

Substantially  this  case  presents  the  aspect  of  a  defendant 
neglecting  to  make  reparation  to  a  plaintiff  for  damage  which 
he  has  negligently  but  unintentionally  caused  the  plaintiff, 
and  for  which  plaintiff  had  a  legal  remedy.  If  upon  such  a 
showing  exemplary  damages  may  be  awarded,  it  is  difficult 
to  see  why  such  damages  may  not  be  awarded  in  all  cases  of 
injuries  resulting  from  negligence  when  the  party  in  fault 
refuses  to  make  good  the  damages  on  demand.  The  evidence 
does  not  disclose  a  case  of  fraud,  malice  or  oppression.  For 
this  reason  the  damages  allowed  are  excessive  and  a  new  trial 
should  have  been  granted. 

There  being  no  evidence  to  justify  an  award  of  punitive 
damages,  the  court  also  erred  in  refusing  the  instruction  re- 
quested by  defendant,  ''That  this  is  not  a  case  for  punitive  or 
exemplary  damages^  and  that  the  plaintiff  can  in  no  event 
recover  more  than  such  damages  as  were  actually  suffered  by 
bim.''    (Mabb  v.  Stewart,  133  Cal.  556,  [65  Pao.  1085].) 

Judgment  and  order  are  reversed. 

Cooper,  P.  J.y  and  Kerrigan,  J.,  concurred. 

A  i>etition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  April  29, 1907. 
5  OaL  App.- 
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[CiT.  No.  887.    First  Appellate  DiBtriet.— Febniaiy  28,  1907.] 

UNION  COLLECTION  COMPANY,  AppeUant,  v.  RICH- 
ABD  B.  SNELL  et  al.,  Defendants;  EDNA  SNELL 
POULSON,  Eespondent. 

PBOOBEDIMaS    BUFFLBMXNTABT   TO    EZIOUTION — ^BlOHTS   OF    THIBD    PaV- 

TDES* — ^Upon  a  proceeding  Bupplementaiy  to  ezecntion  the  judgment 
ereditor  is  not  entitled  to  an  order  that  a  third  person,  who  has  re- 
ceived monej  from  the  judgment  ereditor,  which  is  claimed  in  good 
faith  to  be  the  propertj  of  such  third  person,  shall  pay  the  sam^ 
to  the  sheriff  to  be  applied  hj  him  toward  the  satisfaction  of  the 
judgment  The  title  of  such  third  person  cannot  be  litigated  in 
such  proceeding. 

Id. — Modes  or  LinoATiNa  Title  or  Thibd  Person — ^Poweb  or  Oodbt — 
Cbeditob's  Bill.— The  onlj  power  of  the  court  in  the  supplementaiy 
proceeding  is  to  authorize  the  judgment  creditor  to  institute  an  ac- 
tion against  such  third  person  to  recover  the  money  and  to  forbid 
a  transfer  of  it  until  such  action  shall  be  prosecuted  to  judgment. 
But  the  judgment  creditor  may  also  litigate  the  question  by  a  credi- 
tor's bill  against  such  third  person  as  claiming  under  the  judgment 
debtor.  Such  creditor's  biU  is  not  superseded  l^  proceedings  sup- 
plementary to  execution. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  entered  on  the  report 
of  a  referee  in  proceedings  supplementary  to  execution.  John 
M.  Eshelman,  Beferea  James  M.  Trout,  Judge  Appointing 
Beferee. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  S.  Beidy  Smith  &  Pringle,  and  J.  A.  Johnson,  for  Appel* 
lant 

W.  G.  Witter,  for  Respondent 

KEBBIOAN,  J. — This  is  an  appeal  from  a  judgment  en- 
tered on  the  report  of  a  referee  in  proceedings  supplementary 
to  execution. 

Many  elements  are  absent  from  the  record.  A  mere  state- 
ment of  the  case  will  have  to  be  made  largely  from  inf erenoeiL 


Feb.  1907.]      Union  Collection  Co.  v.  Snell.  131 

The  appellant  some  time  prior  to  these  proceedings  obtained 
a  judgment  against  Mary  E.  Snell,  Sarah  N.  Snell  and  Bieh- 
ard  B.  Snell ;  execution  was  issued  thereon,  and  the  same  was 
duly  returned  by  the  sheriff  unsatisfied.  Thereafter  pro- 
eeedings  supplementary  to  execution  were  instituted  by  the 
judgment  creditor,  in  which  a  referee  was  appointed.  The 
referee  examined  witnesses,  considered  the  questions  pre- 
sented and  reported  that  the  order  prayed  for  by  the  judg- 
ment creditor  should  be  denied,  upon  which  report  a  judg- 
ment was  entered,  pursuant  to  the  report  of  the  referee,  that 
the  judgment  creditor  take  nothing  against  Mrs.  Edna  Snell 
PouLson. 

The  report  of  the  referee  shows  that  during  the  year  1900 
Mrs.  Poulson  paid  certain  debts  owing  by  her  brother  and 
sisters,  Richard  B.  Snell,  Sarah  N.  Snell  and  Mary  E.  SneU, 
amounting  to  $3,500.  These  payments  were  made  without 
authority,  and  without  the  knowledge  or  request  of  the  brother 
dnd  sisters  of  Mrs.  Poulson,  nor  was  there  any  subsequent 
promise  on  their  part  to  repay  Mrs.  Poulson.  On  March 
i2,  1904,  Mary  E.  Snell  received  from  a  certain  estate  $1,900 
as  a  legacy,  $1,600  of  which,  March  21,  1904,  she  gave  to 
Mrs.  Poulson  to  apply  on  account  of  payments  made  by  Mrs. 
Poulson  as  hereinabove  stated.  It  is  contended  by  appel- 
lant that  Mrs.  Poulson  was  a  mere  volunteer  (Curtis  v.  Park, 
55  CaL  105;  Moulton  v.  Loux,  52  Cal.  81;  Gray  v.  Brunold, 
140  CaL  620,  [74  Pac.  303] ) ;  that  as  such  there  was,  as 
between  her  and  her  brother  and  sisters,  no  valid  subsisting 
indebtedness  capable  of  being  enforced,  and  that  the  at- 
tempted payment  to  her  by  Mary  E.  Snell  of  $1,600  was  void 
as  to  creditors. 

The  only  order  or  judgment  that  the  judgment  creditor  re- 
quested was  that  Mrs.  Poulson  pay  the  $1,600  to  the  sheriff, 
to  be  applied  by  him  toward  the  satisfaction  of  the  judgment 
against  the  SneUs.  From  the  record  it  is  plain  that  Mrs. 
Poulson  in  good  faith  claims  the  $1,600  as  her  own.  She 
claiming  the  money,  her  title  to  it  cannot  be  litigated  in  this 
proceeding.  She  must  have  her  day  in  court.  The  only 
power  of  the  court  in  this  proceeding  was  to  authorize  the 
judgment  creditoi  to  institute  an  action  against  her  for  the 
recovery  of  the  money,  and  to  forbid  a  transfer  of  it  un- 
tD  such  action  could  be  commenced  and  prosecuted  to  judg- 
ment    {UcDawM  V.  Bell.  86  Cal  615,  [25  Pac  128] .)     In  the 
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case  of  Letvis  y.  Chamberlain,  108  Cal.  527,  [41  Pac.  413],  a 
judgment  creditor  claimed  that  certain  truisfeiB  of  prop- 
erty were  made  by  the  judgment  debtors  to  avoid  payment  of 
his  judgment.  Each  of  the  two  transferees,  among  other 
things,  claimed  the  property  transferred  to  her  as  her  own. 
In  that  case  it  is  said:  ''This  proceeding  was  brought  under 
the  provisions  of  the  Code  of  Civil  Procedure,  entitled  'Pro- 
ceedings supplementary  to  execution.'  I  think  it  is  entirely 
clear  from  the  face  of  the  statute  that  no  order  could  be 
legally  made  requiring  Mrs.  Morse  or  Mrs.  Conklin  to  sor- 
Tender  the  property  mentioned  in  the  affidavit  of  the  plain- 
tiff, and  its  application  in  satisfaction  of  his  judgment,  other- 
wise than  upon  their  admission  that  it  was  the  property  of 
the  judgment  debtor.  To  make  such  order  in  relation  to 
property  which  they  claimed  to  own  in  their  own  right,  if 
it  could  have  any  effect  or  operation,  would  be  to  deprive 
them  of  their  property  upon  a  summary  process  and  without 
due  process  of  law.  If  the  plaintiff  believes  or  daims  their 
title  under  the  conveyances  mentioned  in  his  affidavit  to  be 
invalid,  an  issue  as  to  such  ownership  and  title  should  be 
properly  made  and  tried  in  an  appropriate  action,  in  which 
the  verdict  of  a  jury  or  the  findings  of  a  court  may  be  reg- 
ularly had  determining  those  questions,  and  upon  which  a 
judgment  could  be  regularly  entered  by  which  the  parties 
would  be  conclusively  bound.'* 

We  do  not  mean  to  intimate  that  the  only  way  in  which 
the  judgment  creditor  could  have  questioned  the  title  of  Mrs. 
Poulson  to  the  $1,600  was  by  proceedings  supplementary  to 
execution.  Such  proceedings  have  not  superseded  or  abol- 
ished the  right  of  one  to  bring  a  suit  in  the  nature  of  a  cred- 
itor's bill.  In  the  case  of  Bapp  v.  Whittier,  113  GaL  431, 
[45  Pac.  703],  it  is  said:  "The  complaint  being  in  the  na- 
ture of  a  creditor's  bill  to  subject  property  of  Bobbers, 
claimed  by  Whittier,  to  the  satisfaction  of  plaintiff's  judg- 
ment against  the  former,  appellant  contends  that  the  action 
does  not  lie;  that  with  us  the  provisions  of  the  statute  for 
proceedings  supplementary  to  execution  (Code  Civ.  Proc, 
sees.  717-720)  totally  supplant  any  action  of  this  kind.  Since 
appellant  asserted  title  under  the  transfer  from  Bobbers,  and 
adversely  to  him,  it  would  have  profited  plaintifib  nothing 
to  pursue  the  course  provided  by  the  statute;  in  the  face  of 
that  claim  they  could  noty  by  supplemental  pioceedingii 
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reach  the  fund  held  by  appellant.    In  such  a  case  those  pro- 
ceedings do  not  supersede  the  remedy  by  action,  for  the 
reason  that  they  are  not  adequate  to  accomplish  the  purpose 
of  the  action.'' 
The  judgment  of  the  trial  court  is  afSrmed. 

Hall,  J.,  and  Cooper,  P.  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  March  28,  1907. 


[ar.  No.  269.    First  AppeDate  District.— March  1,  1907.] 

C.  P.  HALL,  Respondent,  v.  JUSTICE'S  COURT  OP  THE 
CITY  AND  COUNTY  OF  SAN  FRANCISCO,  and 
JOHN  R.  DANIELS,  Justice  of  said  Court,  Appellants. 

JusTicis'  GoDBTS— Judgment  bt  "Dvr avj/t — Time  op  Entbt — Con- 
struction or  Code — Ministerial  Duty — ^Dibbctobt  Provisions — 
JUBISDICTION* — Section  871  of  the  Code  of  CiTil  Procedure  does  not 
direct  a  justice  of  the  peace  to  enter  a  judgment  by  default  within 
may  prescribed  time.  Section  911,  subdivision  4,  and  section  912 
of  the  same  code,  requiring  the  justice  to  enter  on  his  docket  "the 
time  when  the  parties  or  either  of  them  appear,  or  their  nonap- 
pearance if  default  be  made,"  and  to  make  these  entries  ''at  the 
time  when  thej  occur,"  merely  provide  for  ministerial  duties  and 
are  directory.  The  failure  to  execute  a  ministerial  duty  in  proper 
time  does  not  devest  the  court  of  jurisdiction. 

Hb — Length  op  Delay  in  Entebino  Judgment — Jusisdiotion  not  Ez- 
OEEDXD— Failubb  TO  ApPEAir— Wbit  OP  REVIEW. — ^The  fact  that 
tlwre  was  a  delay  of  eight  years  in  entering  a  judgment  l^  default 
in  the  justice's  court  after  the  return  of  the  service  of  summons 
upon  the  defendant  does  not  show  an  excess  of  jurisdiction.  A  writ 
of  review  does  not  lie  to  annul  the  judgment,  where  jurisdiction 
was  not  exceeded  in  its  entry,  nor  can  the  writ  be  granted  where  an 
appeal  may  be  taken,  or  where,  by  the  neglect  of  the  applicant  in 
fiUing  to  appeal,  the  right  of  appeal  has  been  lost. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  annulling  a  judgment  of 
the  justice's  court  of  said  city  and  county.  John  B.  Dan- 
Justice  of  said  court.    J.  C.  B.  Hebbard,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 
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A.  P.  Dessouslavy,  for  Appellants. 

The  statute  as  to  entry  of  default  and  judgment  by  default 
in  the  justice's  court  is  directory,  and  the  delay  of  eight 
years  in  the  entry  of  the  judgment  after  service  of  summons 
and  nonappearance  was  not  in  excess  of  jurisdiction.  (Code 
Civ.  Proc,  sees.  871,  911,  912 ;  Heinlen  v.  Phillips,  88  CaL  557, 
26  Pac.  366;  American  Type  Founders'  Assn.  v.  Justice's 
Court,  133  Cal.  319,  65  Pac.  742,  978 ;  McQuiUan  v.  Donahue, 
49  Gal.  157 ;  Edwards  v.  Hellings,  103  Cal  204,  207,  37  Pae. 
218;  Lynch  v.  Keely,  41  Cal.  232;  Montgomery  v.  Superior 
Court,  68  Cal.  407,  411,  9  Pac.  720;  Disque  v.  Herrington, 
139  CaL  1,  72  Pac  336;  Larue  v.  Qaskins,  6  CaL  507; 
Waters  v.  Dumas,  75  Cal.  563,  17  Pac.  685;  Thomasson  v. 
Simmons,  57  W.  Va.  576,  50  S.  E.  740;  Presley  v.  Dean, 
10  Idaho,  375,  79  Pac.  71;  Chamberlain  v.  Edmonds,  18  App. 
Cas.  332,  344;  Tomlin  v.  Woods,  125  Iowa,  367,  101  N.  W. 
135;  Southern  Pacific  Co.  v.  Russell,  20  Or.  459,  20  Pac.  304; 
Knapp  V.  King,  6  Or.  246;  Wissman  v.  Meagher,  115  Mo. 
App.  82,  91  S.  W.  448;  Calvert  v.  Hendricks,  155  Ind.  592, 
58  N.  E.  832 ;  Wheeler  &  Wilson  Mfg.  Co.  v.  Donohoe,  49  Ark. 
318,  5  S.  W.  342;  Easier  v.  Schopp,  70  Mo.  App.  469; 
Martin  v.  Pifer,  96  Ind.  245,  249 ;  Fish  v.  Emerson,  44  N.  Y. 
376;  Hickey  v.  Hinsdale,  8  Mich.  267,  77  Am.  Dec.  450; 
Saunders  v.  Tioga  Mfg.  Co.,  27  Mich.  550.)  Certiorari  will 
not  lie  to  annul  a  judgment  from  which  an  appeal  may  be 
taken,  or  after  the  time  to  appeal  has  elapsed.  {Southern 
Cal.  By.  Co.  v.  Superior  Court,  127  Cal.  417,  59  Pac 
789;  Weldon  v.  Superior  Court,  138  CaL  427,  71  Pac  602; 
White  V.  Superior  Court,  110  Cal.  54,  42  Pac  471;  Cen^ 
tral  Pac.  By.  Co.  v.  Placer  County,  43  CaL  365;  Weill  v. 
Light,  98  Cal.  193,  32  Pac  943;  McDonald  v.  Agnew,  122 
Cal.  448,  55  Pac  125;  Tucker  v.  Justice's  Court,  120  CaL 
512,  52  Pac  808;  McCue  v.  Superior  Court,  71  Cal.  545,  12 
Pac  615 ;  Stuttmeister  v.  Superior  Court,  71  Cal.  322, 12  Pac 
270 ;  MUUken  v.  Huher,  21  Cal.  166 ;  Faut  v.  Mason,  47  CaL 
7;  Reynolds  v.  Superior  Court,  64  CaL  372,  28  Pac.  121; 
Bennett  v.  Wallace,  43  Cal.  25 ;  Valentine  v.  Superior  Court, 
141  CaL  615,  75  Pac.  336.)  Certiorari  will  not  lie  where 
there  is  no  appreciable  injury  or  injustice  to  the  applicant 
for  the  writ.  (4  Ency.  of  PL  &  Pr.  34 ;  6  Cyc  747 ;  Keys 
V.  Marin  Cownty,  42  CaL  252;  Hagar  v.  Yolo  County,  47  CaL 
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222;  Knapp  v.  Heller,  32  Wis.  467;  Spelling  on  Extraor- 
dinary Remedies,  2d  ed.»  sec.  1897.) 

H.  y.  Morehouse,  and  Enight  &  Heggerty,  for  Respondent. 

The  language  of  the  statute  is  mandatory  that  the  justices 
must  enter  nonappearance;  if  there  is  a  default  at  the  time 
of  its  occurrence  (Code  Civ.  Proc.,  sec.  911),  and  if  the 
defendant  fails  to  appear,  then,  upon  proof  of  the  service  of 
summons,  the  court  miisi  enter  judgment.  (Code  Civ.  Proc., 
see.  871.)  The  judgment,  if  postponed,  must  relate  back  to  the 
default,  and  be  nunc  pro  tunc,  if  it  could  be  rendered  at  all 
subsequently  thereto;  though  where  the  plaintiff  is  guilty  of 
laches,  the  court  will  leave  him  to  his  laches.  (Black  on  Judg- 
ments, sec  129.)  If  judgment  by  default  had  been  entered 
at  the  time  required  by  law,  execution  would  be  barred,  and 
there  would  be  no  further  remedy.  (Code  Civ.  Proc.,  see. 
901 ;  HeinUn  Co.  v.  Cadwell,  3  Cal.  App.  80.)  The  court  had 
no  jurisdiction  to  render  a  judgment  after  the  lapse  of  the 
time  at  which  execution  could  have  been  issued,  but  for  the 
laches  of  the  plaintiff.  The  jurisdiction  of  the  justice's 
court  is  special  and  limited  (Code  Civ.  Proc,  sec.  925), 
and  the  court  must  act  within  and  not  without  the  statute, 
and  nothing  can  be  presumed  in  favor  of  its  jurisdiction* 
{Kane  v.  Desmond,  63  Cal.  464;  Rowley  v.  Howard,  23  CaL 
401;  Lour  v.  Alexander,  15  Cal.  296;  Jolley  v.  Foltz,  34 
Cal.  321.)  The  laches  was  wholly  that  of  the  plaintiff  in 
the  action,  and  not  of  the  defendant  in  failing  to  appeal  from 
a  judgment  of  which  he  had  no  knowledge,  and  on  which 
there  could  be  presumably  no  remedy  in  favor  of  the  plain- 
tiff. (People  V.  Eldorado  County,  10  Cal.  19;  Funkenstein 
V.  Elgutter,  11  CaL  328;  Rickey  v.  Superior  Court,  59  CaL 
661;  Myrick  v.  Superior  Court,  68  Cal.  98,  8  Pac  648.) 
There  never  was  a  remedy  by  appeal.  There  was  no  ques- 
tion of  fact  upon  which  an  appeal  could  be  taken,  and  ^o 
question  of  law  could  be  considered,  as  there  could  be  ao 
statement  of  the  case,  upon  a  judgment  by  default.  (Code 
Civ.  Proc,  sec.  975.)  The  court,  in  view  of  the  laches  of  the 
plaintiff  in  the  action,  exceeded  its  jurisdiction,  after  the 
lapse  of  eight  years,  when  all  right  of  further  relief  was 
barred,  in  rendering  a  judgment  for  plaintiff  by  default; 
and  under  the  facts  appearing  in  the  record,  the  superior 
court  properly  annulled  the  judgment  upon  certioraru 
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KERRIGAN,  J.— This  is  an  appeal  by  defendants  in  a 
certiorari  proceeding,  in  which  the  trial  court  gave  the  re- 
spondent judgment,  annulling  a  judgment  in  favor  of  the 
plaintiff  in  the  justice's  court  in  and  for  the  city  and  county 
of  San  Francisco. 

On  December  2,  1896,  Benjamin  Lust  commenced  an  ao- 
tion  against  C.  P.  Hall  in  llie  justice's  court  in  the  city 
and  county  of  San  Francisco  to  recover  $253.75  for  goods 
sold  and  delivered.  Summons  was  issued  on  that  date,  and 
was  served  January  7,  1897.  Summons  was  returned  served 
January  28,  1897.  Nothing  further  was  done  in  the  action 
until  more  than  eight  years  after  the  return  of  summons,  when, 
on  May  19,  1905,  judgment  was  entered  in  favor  of  the  plain- 
tiff and  against  the  defendant  for  $253.75,  interest  and  costs. 
No  appeal  was  ever  taken  from  this  judgment  It  is  the 
contention  of  respondent  that  it  was  the  duty  of  the  justice, 
at  the  time  of  the  return  of  the  service  of  summons,  January 
28,  1897  (it  disclosing  that  the  time  within  which  to  appear 
and  answer  had  expired),  to  note  on  the  docket  the  nonap- 
pearance of  the  defendant,  and  to  thereupon  enter  a  judg- 
ment of  default  in  favor  of  the  plaintiff  and  against  the  de- 
fendant That,  if  he  did  not  do  so  then,  he  might  do  so 
later,  but  as  of  the  date  of  the  default  This  contention 
rests  upon  sections  845,  871,  911,  and  912,  Code  of  Civil  Pro- 
cedure. Section  911,  Code  of  Civil  Procedure,  requires 
''Every  justice  to  keep  a  docket  in  which  he  must  enter" 
(subd.  3)  ''the  date  of  the  summons  and  the  time  of  its  re- 
turn ' ' ;  (subd.  4)  * '  The  time  when  the  parties  or  either  of  them 
appear,  or  their  nonappearance,  if  default  be  made."  Un- 
der section  912,  Code  of  Civil  Procedure,  these  entries  "must 
be  made  at  the  time  they  occur."  Under  section  845,  Code 
of  Civil  Procedure,  defendant,  having  been  served  in  the  city 
and  county  of  San  Fitmcisco,  had  five  days  thereafter  with- 
in which  to  appear  and  answer.  Section  871,  Code  of  Civil 
Procedure,  in  part  is  as  follows : 

"If  the  defendant  fail  to  appear,  and  to  answer  or  demur 
within  the  time  specified  in  the  summons,  then,  upon  proof 
of  service  of  summons,  the  following  proceedings  must  be  had : 

"1.  If  the  action  is  based  upon  a  contract,  and  is  for  the 
recovery  of  money,  or  damages  only,  the  court  must  render 
judgment  in  favor  of  the  plaintiff  for  the  sum  specified  in 
the  summons." 
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Section  871,  Code  of  Civil  Procedure,  does  not  direct  the 
justice  to  enter  a  judgment  by  default  within  any  prescribed 
time.  The  entry  of  the  nonappearance  of  the  defendant, 
which  sections  911  (subd.  4)  and  912  exact,  is  a  ministerial 
duty.  It  is  made  by  the  clerk  of  the  justices'  court  in  the 
city  of  San  Francisco.  (Code  Civ.  Proc,  sec.  93.)  The  failure 
to  execute  a  ministerial  duty  does  not  devest  a  court  of 
jurisdiction.  Provisions  of  the  code  much  stronger  and  defin- 
ite in  terms  than  the  sections  cited  have  been  repeatedly 
held  directory.  In  the  case  of  Heinlen  Co.  v.  Phillips,  88  Cal. 
557,  [26  Pac.  366],  a  justice  had  made  an  order  setting  aside 
a  judgment  rendered  by  him  after  trial  on  the  ground  that 
it  was  void  under  section  892,  Code  of  Civil  Procedure,  hav- 
ing been  rendered  six  weeks  after  the  case  had  been  submit- 
ted. Section  892,  Code  of  Civil  Procedure,  is  as  follows: 
''When  the  trial  is  by  the  court,  a  judgment  must  be  ren- 
dered at  the  close  of  the  trial."  The  court,  at  page  559  of 
88  CaL  [page  367  of  26  Pac],  said:  ''It  is  to  be  observed 
that  no  penalty  is  prescribed  or  consequence  attached  to  a 
violation  of  this  section.  And  we  think  that  if  the  legis- 
lature had  intended  that  the  delay  of  a  day  by  the  justice 
(for  that  would  be  a  violation  of  the  provision)  should  sub- 
ject the  parties  to  the  expense  of  a  retrial,  it  would  have  said 
so  in  express  terms.  A  similar  but  much  stronger  provision 
was  enacted  in  relation  to  the  district  courts,  and  it  was  held 
to  be  merely  directory.  (McQuiUan  v.  Donahue,  49  Cal. 
157.)  It  is  true  that  Uie  superior  court  is  a  court  of  general 
jurisdiction,  while  the  justice's  court  is  one  of  limited  juris- 
diction. But  the  decision  did  not  proceed  upon  the  power 
of  the  court,  but  upon  the  intention  of  the  legislature." 

That  case  was  followed  and  approved  in  American  Type- 
founders'  Co.  v.  Justice's  Court  of  SausdUto  Towiiship,  133 
CaL  319,  [65  Pac.  742,  978]. 

In  the  case  of  Edwards  v.  Hellings,  103  Cal.  205,  [37  Pac. 
218],  the  default  of  the  defendants  was  ordered  by  the  su- 
perior court  entered  March  14,  1884,  but  judgment  was  not 
entered  against  him  until  January,  1892,  nearly  eight  years 
later.  In  that  case  it  is  said,  at  page  207:  "The  provision 
[referring  to  Code  Civ.  Proc.,  sec.  585]  that  the  clerk  must 
enter  the  judgment  'immediately'  after  entering  his  default 
is  merely  directory.  His  failure  to  do  so  may  render  him 
liable  to  an  action  by  the  judgment  creditor,  but  does  not 
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render  void  the  judgment  subsequently  entered  upon  such 
default,  nor  can  the  defendant  against  whom  the  judgment 
is  entered  invoke  such  failure  for  the  purpose  of  annulling 
a  judgment  to  which  he  has  no  other  defense.  The  statute 
of  limitations  upon  the  judgment  runs  from  the  time  of  its 
entry,  and  not  from  its  rendition,  {Trenoutk  v.  Farrington, 
54  Cal.  273.  See,  also,  Franklin  v.  Merida,  50  Cal.  289.) 
If  the  appellant  had  desired  to  set  the  statute  of  limitations 
running  he  could  himself  have  caused  the  judgment  to  be 
entered  at  any  time  after  its  rendition.'* 

In  the  case  of  Lynch  v.  Kelly,  41  CaL  232,  it  was  held 
that  notwithstanding  that  section  594  of  the  Practice  Act 
provided  that  upon  the  receipt  of  any  verdict  the  justice 
should  '' immediately  render  judgment  accordingly,''  that 
''the  formal  entry  of  the  judgment"  was  a  mere  dericdl 
duty  imposed  upon  him  by  statute.  That  case  was  approved 
in  Montgomery  v.  Superior  Court,  68  Cal.  407,  [9  Pac.  720] . 
In  this  connection  reference  may  be  made  to  Waters  v.  Dumas, 
75  Cal.  563,  [17  Pac.  685],  where  section  664,  Code  of  Civil 
Procedure  (providing  that,  after  a  trial  by  a  jury,  judg- 
ment must  be  entered  by  the  clerk  within  twenty-four  hours 
after  the  rendition  of  the  verdict)  is  held  to  be  directory; 
and  to  Rosenthal  v.  McMann,  93  Cal.  505,  [29  Pac.  121],  in 
which  section  581,  Code  of  Civil  Procedure,  subdivision  6 
(providing  that  an  action  may  be  dismissed  by  the  court 
when,  after  verdict  or  final  submission,  the  party  entitled 
to  judgment  neglects  to  demand  and  to  have  the  same  entered 
for  more  than  six  months),  is  held  not  to  be  mandatory. 
(See,  also.  Bisque  v.  Herrington,  139  Cal.  1,  [72  Pac  336]; 
Larue  v.  Oaskins,  5  Cal.  507.) 

**A  writ  of  review  may  be  granted  .  .  .  when  an  inferior 
tribunal  .  .  .  exercising  judicial  functions  has  exceeded  the 
jurisdiction  of  such  tribunal  .  .  .  and  there  is  no  appeal,  nor 
in  the  judgment  of  the  court  any  plain,  speedy  and  adequate 
remedy."  (Code  Civ.  Proc,  sec.  1068.)  Tested  by  this 
section  and  the  decisions  in  this  state,  the  writ  should  not 
have  been  granted.  The  justice's  court  acted  within  its  jur- 
isdiction, as  has  just  been  shown.  Again  from  the  judgment 
in  the  justice's  court  defendant  had  an  appeal,  which  he  lost 
through  his  own  laches;  and  again,  according  to  the  petition 
itself  for  the  writ  of  certiorari,  the  defendant  knew  of  the 
rendition  of  the  judgment  against  him  within  thirty  days 
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thereafter,  and  therefore  within  time  to  have  moved  in  the 
justice's  court,  under  section  859,  Code  of  Civil  Procedure, 
as  amended  in  1905,  to  set  aside  the  judgment  if  taken  against 
him  bj  his  mistake,  inadvertence,  surprise  or  excusable  neg- 
lect 

The  justice's  court  having  acted  within  its  jurisdiction, 
certiorari  will  not  lie. 

In  Borchard  v.  Supervisors,  144  Cal.  14,  [77  Pac.  708], 
it  is  said:  "It  is  too  well  settled  to  require  the  citation  of 
authorities  that  the  writ  of  review  runs  to  inferior  tribunals, 
boards,  or  ofBcers  exercising  judicial  functions  solely  to  cor- 
rect errors  in  excess  of  jurisdiction,  or,  in  other  words,  to  con- 
fine such  tribunals  and  officers,  exercising  judicial  functions, 
to  their  proper  jurisdiction";  citing  Farmers^  dk  Merchants* 
Bank  Y.  Board  of  Equalization,  97  Cal.  318,  [32  Pac.  812] ; 
White  V.  Superior  Court,  110  Cal.  60,  [42  Pac.  480] ;  Quin- 
chard  v.  Trustees  of  Alameda,  113  Cal.  664,  [45  Pac.  856]. 

An  appeal  might  have  been  taken,  and  it  is  no  excuse  that 
defendant  did  not  know  of  the  rendering  of  the  judgment 
in  time  to  avail  himself  of  that  remedy.  In  the  case  of 
Tucker  v.  Justice's  Court,  120  Cal.  512,  [52  Pac.  808],  the 
court  said:  "And  it  is  well  settled  that  when  an  appeal  may 
be  taken,  resort  cannot  be  had  to  a  writ  of  review.  The  cases 
so  holding  are  numerous,  and  need  not  be  cited."  (See, 
also,  Weldon  v.  Superior  Court,  138  Cal.  429,  [71  Pac.  502].) 
It  is  also  well  settled  that  where  the  remedy  by  appeal  has 
once  existed,  certiorari  will  not  be  granted,  because  the  time 
for  appeal  has  passed.  {McCue  v.  Superior  Court,  71  Cal. 
545,  [12  Pac.  615] ;  Stuttmeister  v.  Superior  Court,  71  CaL 
322,  [12  Pac.  270] ;  Milliken  v.  Huber,  21  Cal.  166;  Faut  v. 
Mason,  47  CaL  7;  Reynolds  v.  Superior  Court,  64  CaL  372, 
[28  Pac.  121].)  And  it  is  equally  well  settled  that  certiorari 
cannot  be  used  as  a  substitute  for  an  appeal  after  the  op- 
portunity to  appeal  has  been  lost  by  the  neglect  or  laches  of 
the  applicant.  In  Bennett  y.  Wallace,  43  CaL  25,  it  is  said : 
''The  statute  was  intended  to  supply  a  remedy  where  none 
existed  in  the  first  instance,  and  not  to  supplement  one  lost 
through  the  laches  of  the  party  himself."  To  the  same  point 
see,  also,  Faut  v.  Mason,  47  CaL  7  ^  Valentine  v.  PoUce  Court, 
141  CaL  615,  [75  Pac  336]. 
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The  judgment  u  reversed,  and  the  trial  court  directed  to 
dismiss  the  petition. 

Hall,  J.,  and  Cooper,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  29,  1907. 


[dr.  No.  810.    Hist  AppeDsto  Bistriel— Iffsreh  4,  1907.] 

L.  C.  MARSHUTZ,  Respondent,  v.  EDWARD  SELTZOB 
et  aL,  Defendants ;  JOHN  a.  ELUIIPEZB,  Appellant 

<)niiTiNG  TmM—OxjTLkjfv>  Mobtqaob  bt  TmBD  Pabtt— Ruis  as  to 
Patmxnt  Inafpuoabli — ^BxTBDEN  OF  PBoof — Fnn>iNos. — ^Tha  rale 
that  a  mortgagor  or  his  snccessor,  with  notiee  of  the  mortgage,  can- 
not qniet  title  against  the  mortgagee,  though  the  debt  is  outlawed, 
without  first  paying  the  debt,  is  inapplicable,  where  the  mortgage  is 
bj  a  third  partj,  and  the  defendant  does  not  sustain  the  burden 
resting  upon  him  to  allege  and  prove  the  eonneetion  of  plaintiff 's  title 
therewith,  and  where  it  is  alleged  and  found  that  plaintiff's  title 
originated  from  the  state  subsequentlj  to  the  mortgage,  and  was 
adverse  thereto,  and  it  is  found  that  at  the  time  of  the  eommenee- 
Bsnt  of  the  action  plaintiff  was  the  owner  and  seised  in  fee  of  the 
premises.  In  such  case,  the  findings  justified  a  decree  quieting 
plaintiff's  title  against  the  outlawed  mortgage,  which  is  not  found 
or  shown  to  have  ever  been  a  lien  on  plaintiff's  title. 

Dib— OteSS-OOlCPLAniT    TO     FOKECLOSB     MOBTQAOX — ^ANSWXB— PLBA     OF 

Btatutx — ^Findings. — ^Where  the  defendant  sought  by  cross-com- 
plaint to  foreclose  the  outlawed  mortgage,  and  tlie  answer  thereto 
pleaded  that  the  action  was  barred  by  section  337  of  the  Code  of 
Civil  Procedure,  a  general  finding  that  the  action  ''was  barred  by 
the  statutes  of  California,"  followed  by  a  finding  "that  said  claim 
of  the  defendant  Klumpke  under  the  mortgage  security  so  assigned 
to  him  is  over  forty  years  past  due,  and  has  not  been  prosecuted  im 
any  way  until  the  filing  of  the  eross-complaint,''  sufficiently  shows 
that  the  action  on  the  note  and  mortgage  was  barred  l^  the  section 
pleaded. 

In* — AFFiaicATiyx  Psookkdino  to  Ekfobob  Outlawxd  Debt. — ^A  pre- 
ceeding  under  a  cross-complaint  to  foreclose  a  mortgage  is  an  affirm- 
ative proceeding  to  collect  the  debt  secured  by  the  mortgage,  and 
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where  the  debt  iB  ontlawed  and  the  statute  is  pleaded,  no  decree 
of  foreclosure  should  be  entered,  though  the  eross-eomplalnt  is  in  an 
action  to  quiet  title  against  the  mortgagee. 

ID^— Ck)liPKLLINO  AdVERSI  FINDING — ^BBMOVAL  OF  CLOUD  UPON  TiTLB. — 

It  seems  that  hj  setting  up  the  outlawed  mortgage  hj  waj  of  erose- 
eomplaint  to  foreclose  it,  the  appellant  having  compelled  a  finding 
that  the  mortgage  was  barred,  which  resulted  in  a  denial  to  him 
of  an/  relief  thereon,  he  has  praeticallj  caused  the  removal  of  anj 
dond  that  might  eodst  oa  plaintiff's  titie  bj  reason  of  the  existence 
of  the  mortgage. 

ID^ — ^UNOBTAINTT  m  FWDINQS — OONSTEUOnON  V  Favob  ov  Judo- 
XENT. — Ajkj  uncertainty  in  the  findings  arising  from  a  finding  that 
the  mortgagor  had  an  interest  which  antedated  plaintiff 's  title,  sug- 
gesting a  possible  inference  that  plaintiff 's  title  ma/  have  been  sub- 
ordinate thereto,  must  be  so  construed,  in  connection  with  the  other 
findings,  as  to  uphold  the  judgment  rather  than  to  defeat  It. 

iDd — Conbtbuotion  Against  Jubtigk. — Justice  does  not  demand  that 
uncertainties  in  findings  should  be  96  construed  as  to  give  vitalitj 
to  a  claim  forty-five  /ears  past  due,  bearing  interest  at  the  rate 
of  three  per  cent  per  month,  and  for  which  the  present  holder  is 
found  to  have  paid  nothing. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny« 
ing  a  new  tiiaL    Frank  H.  Kerrigan,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  H.  Countryman,  for  Appellant 

B.  Masson  Smith,  for  Respondent 

HALL,  J. — ^Plaintiff  brought  this  action  December  6, 1901, 
against  defendants  to  quiet  his  title  to  beach  and  water  lot  No. 
763,  situate  in  the  city  and  county  of  San  Francisco.  The 
complaint  is  in  the  usual  form  and  alleges  that  plaintiff  is  the 
owner  and  seised  in  fee  of  the  described  premises,  and  that  de- 
fendants claim  some  estate  or  interest  therein.  Defendant 
Klumpke  answered,  and  besides  denying  the  title  of  plaintiff 
set  up  by  way  of  answer  and  as  a  defense  that  on  the  first  day 
of  April,  1854,  James  C.  Cary  was  the  owner  of  an  undivided 
one-half  interest  in  the  said  lot,  and  on  said  day  executed  to 
one  Edward  F.  Seltzor  a  mortgage  of  his  interest  in  said  lot 
to  secure  the  payment  of  his  promissory  note  to  said  Seltzor 
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for  $2,000,  payable  eight  months  after  date  thereof  (April  1, 
1854),  with  interest  at  three  per  cent  per  month.  Mortgage 
was  duly  recorded  April  3,  1854,  and  no  part  of  the  principal 
and  interest  has  ever  been  paid.  The  note  and  mortgage  ar« 
alleged  to  have  been  assigned  to  defendant  Elumpke  by  Seluoi 
for  value  February  4, 1859,  and  the  assignment  duly  recoru-.d 
on  same  day. 

Defendant  Elumpke,  in  a  cross-complaint,  set  up  the  same 
matters,  and  prayed,  in  the  usual  form,  that  his  said  mort- 
gage be  foreclosed. 

Plaintiff  answered  Elumpke 's  cross-complaint,  and,  among 
other  things,  pleaded  that  said  cause  of  action  was  barred  by 
the  statute  of  the  state  of  California,  "and  particularly  by  sec- 
tion 337  of  the  Code  of  Civil  Procedure,  and  also  by  sections 
319  and  343  of  said  Code  of  Civil  Procedure." 

The  court,  at  the  conclusion  of  the  trial,  made  findings,  and 
entered  a  judgment  quieting  plaintiff's  title  as  against 
Klumpke,  and  denied  Klumpke  any  relief  upon  his  cross-com- 
plaint, having  found  the  note  and  mortgage  were  barred  by 
the  statute  of  limitations. 

Defendant  moved  for  a  new  trial,  which  being  denied,  he 
appealed  from  the  order  as  well  as  from  the  judgment 

Appellant  insists  that  the  court  should  have  directed  a  fore- 
closure of  his  mortgage,  and  in  any  event  should  not  have 
quieted  plaintiff's  title  as  against  appellant. 

First,  as  to  the  foreclosure  of  the  mortgage,  appellant  urges 
that  the  plea  of  the  statute  is  defective,  and  that  the  findings 
thereon  are  insufficient.  In  this  he  is  mistaken.  The  answer 
to  the  cross-complaint  distinctly  alleges  that  the  cause  of  action 
is  barred  by  the  provisions  of  section  337  of  the  Code  of  Civil 
Procedure,  which  is  the  appropriate  section  to  plead.  The 
court  found  that  the  promissory  note  mentioned  in  the  cross- 
complaint  is  and  was  ''barred  by  the  Statutes  of  the  State  of 
California,'*  but  did  not  specify  by  what  section  of  the  code, 
and  counsel  now  insist  that  this  is  not  sufficient.  But  in  addi- 
tion to  the  general  finding  the  court  also  found  ''that  said 
claim  of  the  defendant  Klumpke,  under  the  mortgage  security 
so  assigned  to  him,  is  over  forty  years  past  due,  and  has  not 
been  prosecuted  in  any  way  until  the  time  of  the  filing  of  said 
cross-complaint."  This  is  such  a  finding  of  fact  as  necessarily 
shows  that  the  action  on  the  note  and  mortgage  was  barred  by 
tha  section  pXeaaecL 
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J^'urther,  it  may  be  observed  that  the  cross-complaint  on  its 
face  shows  the  action  herein  set  forth  to  be  barred,  and  plain- 
tiff might  have  raised  the  point  by  demnrrer.  By  pleading 
the  bar  in  his  answer  to  the  cross-complaint  plaintiff  gave 
notice  of  his  intention  to  stand  upon  the  bar  that  was  shown 
Ic  exist  upon  the  face  of  appellant's  pleading,  and  it  is  at  least 
doubtful  whether  or  not  the  court  was  required  in  such  a  case 
to  make  a  finding  of  the  fact  There  was  no  issue  as  to  the 
existence  of  the  fact. 

Apx>ellant'8  main  contention,  however,  is  that  the  court 
should  have  ordered  the  mortgage  foreclosed,  notwithstanding 
that  it  was  long  since  barred  by  the  statute.  In  this  connec- 
tion appellant  concedes  that  he  could  not  have  enforced  his 
claim  if  he  had  brought  the  action  to  foreclose,  as  plaintiff, 
but  insists  that  where  a  plaintiff  brings  an  action  to  quiet  his 
title  against  a  mortgage,  the  mortgagee  may  obtain  a  decree  of 
foreclosure  on  an  outlawed  mortgage.  It  is  true  that  a  mort- 
gagor,  or  the  successor  in  interest  of  such  mortgagor  with 
notice  of  the  mortgage,  cannot  obtain  a  decree  quieting  his 
title  against  the  mortgagee,  without  paying  the  unpaid  but  out- 
lawed mortgage  debt  ( Orani  v.  Burr,  54  Cal.  298 ;  De  Cazara 
V.  Orena,  80  Cal.  132,  [22  Pac.  74] ;  Brandt  v.  Thompson,  91 
Cal.  458,  [27  Pac.  763] ;  Boyce  v.  Fisk,  110  Cal.  107,  [42  Pac. 
473] ;  HaU  v.  Amott,  80  Cal.  348,  [22  Pac.  200] ;  Sped  v. 
Sped.  88  Cal.  437,  [22  Am.  St.  Rep.  314,  26  Pac.  203] ;  Booth 
V.  Hoskins,  75  Cal.  271,  [17  Pac.  225] ) ;  but  it  does  not  follow 
from  this  that  the  defendant  mortgagee  can,  upon  a  cross-com- 
plaint, setting  up  such  outlawed  mortgage,  obtain  affirmative 
relief.  This  question  was  presented  in  Booth  y.  Hoskins, 
75  Cal.  271,  [17  Pac  225].  Booth  sued  Hoskins  to  quiet  his 
title;  and  Hoskins  answered,  and  by  way  of  cross-complaint 
set  up  a  deed  from  Booth  to  Hoskins,  and  claimed  title  there- 
under. Plaintiff  answered  the  cross-complaint,  and  set  up 
that  the  deed  was  intended  as  a  mortgage  to  secure  the  pay- 
ment of  $408  loaned  to  plaintiff,  and  that  the  debt  thus 
created  was  before  the  commencement  of  the  action  barred  by 
the  statute  of  limitations.  The  trial  court  entered  a  decree 
foreclosing  the  mortgage,  which  was  on  appeal  reversed. 
After  deciding  that  the  deed  was  intended  as  a  mortgage,  the 
court  said:  "The  next  question  is.  Was  the  defendant's  cause 
of  action  to  recover  back  his  money  barred  by  the  statute  of 
limitations t    We  think  it  was.  •  •  •  The  defendant's  right  to 
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recover  the  money  due  him  being  barred,  he  was  not  entitled 
to  have  his  mortgage  foreelosed."  The  judgment  of  foreclos- 
ure was  reversed. 

In  Sped  v.  8peci,  88  Cal.  437,  [22  Am.  St  Bep.  314,  26 
Pac.  203] ,  it  is  said :  '^The  mortgagee,  after  the  mortgage  debt 
has  been  barred  by  the  statute  of  limitations,  cannot,  by  any 
affirmative  proceedings  on  his  part,  invoke  the  aid  of  the  court 
for  the  collection  of  his  debt" 

A  proceeding  under  a  cross-complaint  to  foreclose  a  mort- 
gage is  an  affirmative  proceeding  to  collect  the  debt  secured 
by  the  mortgage. 

This  disposes  of  the  contention  that  the  court  should  have 
entered  a  decree  upon  the  findings  for  a  foreclosure  of  the 
mortgage.  No  such  decree  should  have  been  entered.  {Booth 
V.  Hoskins,  75  Cal.  271,  [17  Pac.  225] .) 

It  is  next  urged  that  on  the  findings  the  court  should  not 
have  rendered  a  decree  quieting  plaintiff's  title  against  appel- 
lant, but  should  either  have  denied  plaintiff  any  relief,  or  pro- 
vided in  the  decree  that  his  title  be  quieted  only  on  his  paying, 
within  some  designated  time,  the  amount  unpaid  on  the  mort* 
gage.  It  might  be  suggested  in  this  connection  that,  inasmuch 
as  by  setting  up  the  mortgage  by  way  of  cross-complaint  and 
asking  for  a  foreclosure,  appellant  compelled  a  finding  that  his 
mortgage  was  barred,  which  resulted  in  a  denial  to  him  of  any 
relief  thereon,  he  has  practically  caused  the  removal  of  any 
eloud  that  might  exist  on  plaintiff's  title  by  reason  of  the  ex- 
istence of  such  mortgage.  The  finding  that  the  mortgage  is 
barred,  and  the  denial  of  any  affirmative  relief  thereon,  would 
seem  to  be  an  effectual  bar  to  any  future  action  to  enforce 
the  mortgage. 

However,  we  do  not  think  that  it  is  true  that  the  findings 
in  this  case  do  not  support  the  judgment  as  rendered.  The 
law  undoubtedly  is  that  a  mortgagor  or  his  successor  in  in- 
terest, with  notice  of  the  mortgage,  cannot  quiet  his  title 
against  the  owner  of  the  outstanding  mortgage,  even  though 
the  mortgage  be  barred,  without  paying  the  mortgage  debt 
All  the  cases  cited  to  us  are  of  that  nature.  But  the  findings 
in  this  case  do  not  bring  it  within  this  rule.  It  is  not  alleged 
in  the  answer  that  plaintiff,  or  any  grantor  of  plaintiff,  made 
the  mortgage  set  up  by  IQumpke.  The  mortgage  was  made 
by  one  Cary,  and  no  attempt  is  made  in  the  answer  to  connect 
the  plaintiff  with  Caiy.    While  it  is  alleged  and  found  that 
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Gary  owned  an  interest  in  the  lot  in  1854  when  he  executed  the 
mortgage,  it  is  not  alleged  that  plaintiff's  title  was  acquired 
from  Gary  or  was  derived  from  him  in  any  way.  The  find- 
ings, on  the  contrary,  show  that  plaintiff  obtained  title  in 
1883,  deraigned  by  mesne  oonv^ances  from  the  land  commis- 
sioners of  the  state  of  Galifomia,  and  that  he  entered  into 
possession  under  such  title,  and  for  eighteen  years  past  has 
been  in  the  actual  possession  of  the  premises,  holding  the 
same  adverse  to  all  the  world,  and  has  paid  all  taxes  levied 
and  assessed  thereon  since  June,  1883.  It  is  expressly  found 
that  at  the  time  of  the  commencement  of  the  action  plaintiff 
was  the  owner  and  seised  in  fee  of  the  premises.  These  find- 
ings justified  a  decree  quieting  the  title  of  plaintiff  against  an 
outlawed  mortgage,  which  is  not  found  to  have  ever  been  a 
lien  upon  the  title  of  plaintiff.  If  the  lien  of  appellant's 
mortgage  was  ever  a  lien  upon  plaintiff's  title,  the  burden  was 
upon  the  defendant  to  show  it.    He  has  not  done  it. 

We  have  not  overlooked  the  argument  of  appellant  that 
because  it  is  found  that  Gary  owned  an  interest  in  the  prem- 
ises in  1854,  which  is  prior  to  the  date  of  the  deed  from  the 
state  land  commissioners  to  the  grantor  of  plaintiff,  we  must 
infer  that  plaintiff's  title  was  derived  from  Gary,  or  is  in  soma 
way  subordinate  to  the  title  of  Gary.  While  this  condition 
suggests  some  uncertainty  as  to  the  facts,  any  uncertainty  in 
findings  must  be  construed  so  as  to  uphold  the  judgment  rather 
than  to  defeat  it  (Breeze  v.  Brooks,  97  Gal.  72,  [31  Pae. 
742].) 

Certain  it  is  that  justice  does  not  demand  that  we  construe 
uncertainties  in  findings  so  as  to  give  any  sort  of  vitality  to 
a  claim  forty-five  years  past  due,  and  on  its  face  bearing  in- 
terest at  three  per  cent  per  month,  and  for  which  (as  appears 
1^  the  findings)  the  present  holder  paid  nothing. 

Appellant  has  not  called  our  attention  to  any  error  occur- 
ring at  the  trial,  but  has  confined  himself  to  an  attack  upon 
the  judgment  as  not  supported  by  the  findings. 

The  judgment  and  order  are  affirmed. 

Cooper,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  fhe 
district  court  of  appeal  on  March  30,  1907,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment  in 
the  district  court  of  appeal,  was  denied  by  the  supreme  court 
on  May  1, 1907. 

6  Cal.  App.  —10 
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[Ckr.  No.  242.    Third  AppeOato  Bistriet— Mareh  5,  1907.] 

MARY  POPE  MUEPHT  and  FLORENCE  POPE  PRANK, 
Respondents,  v.  UNION  TRUST  COMPANY,  etc,  Re- 
spondent; RUDOLPH  8PRECEELS,  Intervener,  Ap» 
pellant. 

TRUSTS — Balis  bt  Tbustes— OoNnsicATioN  bt  Ooubt — Absxngb  qv 
Law — ^TsBMS  of  Instbuicxnt  Contbollino. — ^In  the  absenee  of 
express  law  in  this  state  requiring  sales  of  property  hj  a  trustee, 
testamentary  or  otherwise,  to  be  confirmed  hf  a  court,  resort  must 
be  had  to  the  terms  of  the  instrument  creating  the  trust  and  defining 
the  dudes  of  the  trustee  in  determining  whether  the  power  of  sale  is 
unqualified  or  not  subject,  under  any  eircnmstanees,  to  be  eoB^ 
troUed  or  interfered  with  by  a  court. 

IJk — ^POWXB  OF   TbuSTEB  TO  BDNVIST  AMD  TO   8lUi — OONFIBMATIOV— 

fipscnio  PxarcHUiANCB— Wakt  of  Jubisdiction. — ^Where  the  i»> 
strument  creating  the  trust  vested  the  trustee  with  full  title  smI 
power  to  change  the  investment  and  to  reinvest  with  full  power  ei 
sale  in  relation  to  the  real  property,  the  superior  court  had  no  jar> 
isdietion  of  a  petition  by  the  trustee  to  confirm  a  proposed  bid,  un- 
less a  higher  bid  is  obtained  in  court,  or  of  an  intervention  by  tha 
proposed  purchaser  to  enforce  a  confirmation  of  the  sale  by  way  of 
specifie  performance  of  an  alleged  contiact  of  sale,  and  the  court 
properly  dismissed  both  proceedings,  without  reference  to  the  moot 
question  whether  the  aUeged  contract  of  sale  did  or  did  not  exist. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Bishop,  Wheeler,  Hoefler,  for  Intervener  and  Appellant. 

James  L.  Robison,  for  Plaintiffii,  Respondents; 

HiUer  ft  Powers,  for  Union  Trust  Company,  Respondent. 

HART,  J. — The  respondent,  Union  Trust  Company,  a  cor- 
poration, as  trustee  upon  certain  trusts  declared  in  the  last 
will  and  testament^  and  a  codicil  thereto,  of  Andrew  J.  Pope, 
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who  died  in  the  city  of  San  Francisco  about  the  eighteenth 
day  of  December,  1878,  acquired  and  became  seised  in  fee  of 
certain  real  property  situated  in  said  city  and  county  of  San 
Francisco.  In  the  month  of  September  or  October,  1902  (it 
is  not  clear  which),  Rudolph  Spreckels,  intervener  and  appel- 
lant, and  I.  W.  Hellman,  Jr.,  the  secretary  and  cashier  of  the 
defendant  corporation,  had  a  conversation  relative  to  said  real 
property,  and  in  which  Mr.  Spreckels  made  an  offer  to  Mr. 
Hellman  to  buy  said  property  for  the  sum  of  $226,000.  After 
some  discussion  by  the  parties  of  the  proposition,  Mr.  Hellman. 
according  to  his  own  testimony,  said  to  Mr.  Spreckels :  '^I  wiU 
teU  you  how  we  can  arrange  this;  we  will  go  into  court,  make 
the  statement  that  we  are  offered  $226,000,  and  ask  the  court 
to  confirm  it,  and  then,  if  there  are  any  other  parties  that 
wish  to  raise  the  bid  they  can  come  forward  and  do  so." 
There  is  little,  if  any,  variance  between  Mr.  Spreckels  and  Mr. 
Hellman  as  to  the  purport  of  the  conversation  to  which  we 
refer. 

On  the  twenty-first  day  of  October,  1902,  Mary  Pope  Mur- 
phy and  Florence  Pope  Frank,  cestuis  que  trustent  under  the 
trust  declared  and  created  by  the  said  will  of  Andrew  J.  Pope, 
deceased,  instituted  suit  in  the  superior  court  of  the  city  and 
eounty  of  San  Francisco  against  the  defendant  and  respond- 
ent. Union  Trust  Company,  for  the  purpose  of  presenting  to 
the  court  the  proposition  of  Mr.  Spreckels  to  purchase  said 
property,  and,  according  to  the  prayer  of  the  complaint,  to 
secure  an  order  or  decree  of  the  court,  directing  ''the  de- 
fendant to  sell  and  convey  the  said  premises  for  the  said  sum 
of  $226,000,  or  such  other  sum  as  may  be  obtained  therefor, 
subject  to  the  confirmation  by  this  courf 

The  defendant  filed  an  answer  to  the  complaint  denying  the 
averments  thereof  and  alleging  that  ''the  defendant  has  the 
absolute  authority  and  discretion,  under  the  decrees  of  dis- 
tribution, and  the  will  and  codicil  mentioned  in  plaintiffs' 
complaint,  to  sell  and  convey  any  or  all  of  the  property  be- 
longing to  said  trust  estate,  and  to  reinvest  the  proceeds 
thereof  in  other  investments,  securities  or  other  properties,  at 
its  absolute  discretion;  but  the  defendant  is  unwilling  to  sell 
and  conv^  the  real  property  particularly  described  in  plaiu- 
trfib'  complaint  for  the  sum  of  $226,000,  and  is  willing  to  sell 
said  real  property  at  a  greater  price  than  $226,000,  if  this 
hcnorable  eoort  will  confirm  the  sale  thereof." 
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On  the  thirty-first  day  of  October,  1902,  Rudolph  Spreckels, 
having  previously  been  granted  leave  so  to  do  by  the  court, 
filed  a  complaint  in  intervention.  After  confirming  by  appro- 
priate averments  the  allegations  of  plaintiffs'  complaint  as 
to  the  offer  of  the  sum  of  $226,000  for  said  property  and  al- 
leging the  fairness  of  the  price  thus  offered,  the  intervener's 
complaint  proceeds  to  allege  that:  ** Intervener  further  avers 
that  the  defendant,  Union  Trust  Company  of  San  Francisco, 
then  and  there  accepted  the  said  offer  subject  only  to  the  con- 
dition that  this  honorable  court  would  confirm  the  said  sale, 
and  then  and  there  agreed  with  intervener  that  the  inter- 
vener should  buy  from  it,  the  said  Union  Trust  Company  of 
San  Francisco,  and  the  said  Union  Trust  Company  of  San 
Francisco  should  sell  to  him,  and  the  said  intervener,  the  real 
property  in  said  complaint  described  for  the  said  sum  of  two 
hundred  and  twenty-six  thousand  dollars,  provided  that  this 
Honorable  Court  would  confirm  the  said  sale."  The  com- 
plaint in  intervention  also  alleges  that  *' intervener  is  ready 
and  willing  to  complete  the  said  purchase."  The  prayer  of 
intervener's  complaint  is  ''that  the  said  sale  be  confirmed  and 
that  the  defendant  be  directed  to  make,  execute  and  deliver 
to  said  intervener  a  good  and  sufficient  deed  of  conveyance 
conveying  the  said  property  with  a  merchantable  title  to  this 
intervener,"  etc. 

Mary  Pope  Murphy  and  Florence  Pope  Frank,  beneficiaries, 
as  before  explained,  of  the  trust  herein  mentioned,  and  plain- 
tiffs in  the  original  complaint,  and  the  defendant,  Union 
Trust  Company,  each  interposed  an  answer  to  the  complaint 
in  intervention,  specifically  denying  the  averments  thereof. 
The  complaint,  as  well  as  the  complaint  in  intervention,  is 
verified.  The  answer  of  the  defendant  to  the  complaint  in 
intervention,  among  other  averments,  contains  the  following : 
'*  Further  answering  this  complaint  of  intervener,  this  defend- 
ant alleges  that  it,  as  trustee  of  the  trust  set  forth  in  the  com- 
plaint of  plaintiffs,  had  a  verbal  understanding,  and  no  other, 
on  or  about  October  1st,  1902,  with  said  intervener,  that  it 
would  sell  the  real  property  described  in  the  complaint  of 
plaintiffs,  to  said  intervener,  for  two  hundred  and  twenty- 
six  thousand  dollars,  provided  that  no  higher  sum  than  two 
hundred  and  twenty-six  thousand  dollars  was  offered  by  third 
persons  therefor  through  bids  made  in  this  Honorable  Court, 
and  provided  further,  that  the  sale  to  said  intervener  of  said 
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property  for  the  sum  of  two  hundred  and  twenty-six  thou- 
sand dollars,  or  the  sale  to  a  third  person  bidding  more  than 
two  hundred  and  twenty-six  thousand  dollars,  as  hereinabove 
mentioned,  should  receiye  the  confirmation  of  this  Honorable 
Court" 

Upon  the  issues  thus  made  up,  a  trial  was  had  and  judg- 
ment went  for  the  defendant,  dismissing  both  the  complaint 
and  the  complaint  in  intervention.  A  motion  for  a  new  trial 
was  made  by  intervener  and  refused  by  the  court  The  inter- 
vener appeals  from  the  judgment  and  from  the  order  denying 
his  motion  for  a  new  triaL 

The  court,  from  the  evidence  adduced,  found  that  within 
ten  days  prior  to  the  commencement  of  this  action,  as  alleged 
in  the  complaint,  the  defendant,  as  trustee,  was  offered  the 
sum  of  $226,000  for  the  real  property  involved  in  this  con- 
troversy, and  that  the  plaintiffs,  as  beneficiaries  under  the 
trust,  requested  the  defendant,  as  trustee,  before  the  inaugura- 
tion of  the  suit,  to  make  a  sale  and  conveyance  of  the  ''said 
real  property,  and  the  defendant  refused  to  do  so";  that  the 
said  offer  of  $226,000  was  made  for  said  real  property  to  de- 
fendant by  the  intervener,  Rudolph  Spreckels;  that  the  ''de- 
fendant did  not  at  any  time  agree  with  the  intervener  that  the 
intervener  should  buy  from  it,  or  that  the  defendant  should 
sell  to  the  said  intervener,  the  real  property  in  said  complaint 
described,  for  the  said  sum  of  $226,000  or  for  any  other  sum. 
That  the  defendant  did  not  at  any  time  agree  with  the  inter- 
vener that  the  intervener  should  buy  from  it,  or  that  the  de- 
fendant should  sell  to  the  said  intervener,  the  real  property 
in  said  complaint  described,  for  the  said  sum  of  $226,000,  or 
for  any  other  sum,  provided  that  this  court  would  confirm 
said  sale."  The  court  concluded  as  a  matter  of  law,  from  the 
facts  found,  that  ''the  defendant,  as  trustee  as  aforesaid,  is 
vested  with  full  power  and  authority  to  manage  the  said  trust 
property,  and  to  exercise  its  own  discretion  as  to  when,  and 
how,  and  to  whom,  and  upon  what  terms,  and  for  what  con- 
sideration it  shall  or  may  sell  and  convey  the  same,  without 
any  order  or  direction  of  this  court  in  the  premises,"  etc. 

At  the  trial  there  was  received  in  evidence,  over  the  objec- 
tion of  intervener,  a  written  offer  signed  by  one  Henry  Kahn, 
and  addressed  to  defendant,  to  purchase  the  property  in  dis- 
pute for  the  sum  of  $230,000,  or  $4,000  in  excess  of  the  sum 
offered  by  Mr.  Spreckels.    Accompanying   this  offer  was  a 
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check  for  $5,000,  payable  to  the  order  of  defendant,  and  ten- 
dered as  a  deposit  or  payment  on  account  of  said  proposed 
purchase  price. 

Counsel  for  respondents  contend  that,  so  far  as  the  inter- 
vener is  concerned,  the  proceeding  here  is  in  the  nature  of  and 
nothing  less  than  a  suit  for  the  specific  performance  of  a  con- 
tract to  sell  real  property.  This  contention  is  opposed  by  ap- 
pellant It  is  claimed  by  him  that  the  proceeding,  ''although 
cast  in  the  form  of  a  civil  action,''  to  adopt  the  language  of 
his  counsel,  ''amounts  to  no  more  than  a  report  by  a  trustee 
to  the  court,  of  the  fact  that  a  contract  of  sale  had  been  made 
by  him  and  a  request  of  the  judgment  of  the  court  confirming 
his  action  in  making  the  contract."  In  its  practical  purpose 
and  effect,  it  would  at  least  appear  that  the  relief  sought  by 
the  suit  is  that  suggested  by  counsel  for  respondents.  But 
we  do  not  feel  at  liberty  to  consider  the  case  from  that  point  of 
view.  We  deem  it  our  duty  rather  to  confine  ourselves  in  the 
consideration  of  the  record  and  in  reaching  a  conclusion  on 
this  appeal  to  the  theory  upon  which  the  cause  was  tried  in  the 
lower  court  and  as  presented  here  by  appellant  And  we  do 
not,  therefore,  feel  called  upon  to  declare  whether  or  not,  as 
within  the  scope  of  intervener's  complaint  and  the  issues,  a  de- 
cree specifically  enforcing  the  performance  of  the  alleged  con- 
tract, assuming  the  evidence  warranted  it,  could  appropriately 
have  been  demanded.  We  shall,  as  we  have  declared,  direct 
our  investigations  toward  the  solution  of  the  question  of 
whether  or  not  the  proceeding,  under  the  theory  of  appellant 
as  the  case  was  presented  in  the  court  below  and  urged  upon 
this  appeal,  was  one  by  which  the  controversy  upon  the  merits 
eould  be  definitively  or  at  all  determined  and  settled  by  the 
court.  What  we  are  asked  to  do  is  (to  quote  from  appellant's 
brief)  "to  reverse  the  judgment  for  failure  of  the  evidence 
to  support  the  finding  that  no  contract  was  made,  and  direct 
the  lower  court  to  enter  a  judgment  confirming  the  tale,  in 
accordance  with  the  evidence  introduced." 

Although  several  questions  are  presented  and  discussed  by 
counsel,  there  is,  after  all,  in  the  consideration  of  the  case 
upon  appellant's  theory,  but  one  point  necessary  to  be  noticed 
and  determined,  which  may  be  stated  in  the  form  of  a  ques- 
tion, thus:  Was  it  within  the  duty  of  the  court  under  the  law, 
viewed  through  the  circumstances  developed  at  the  trial,  to 
order  a  confirmation  of  the  sale,  assuming  that  a  perfect  agree- 
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ment  by  defendant  to  sell  to  intervener  had  been  made,  and 
•asoming  that  ''no  farther  and  higher  bids"  had  been  offered 
for  the  property!  This  question  involves,  of  course,  the  ju- 
risdiction of  the  court  to  act  in  the  premises,  and  its  decision 
must  depend  upon  the  proposition,  first,  of  whether  there  is 
any  rule  of  law  requiring  confirmation  in  such  a  case,  and 
second,  if  there  be  no  law  upon  the  subject,  then  upon  the 
nature  and  extent  of  the  authority  with  reference  to  the  trust 
properly  vested  in  the  trustee  by  the  terms  and  provisions  of 
the  will  declaring  the  trosts.  If  the  trustee  is  clothed,  by  the 
instrument  creating  and  declaring  the  trusts,  with  plenary 
and  discretionary  authority  to  conclude  a  contract  for  the  sale 
and  disposition  and  investment  of  the  trust  property  and 
funds,  subject,  of  course,  to  the  purposes  of  the  trust,  without 
the  intervention  or  supervisory  control  of  the  court,  either  by 
the  commands  of  the  trust  clauses  of  the  will  or  of  law,  then 
this  proceeding  under  the  issues  as  framed  and  presented  must 
be  held  to  have  been  entirely  gratuitous  or  coram  non  judice. 

Aa  to  the  first  proposition,  there  cannot  be  found  in  our  law 
any  express  requirement  that  sales  of  property  by  a  trustee, 
testamentary  or  otherwise,  shall  be  confirmed  by  a  court. 
And  it  is  admitted  by  appellant  ''that  there  is  no  decision 
in  this  state  fixing  the  rules  upon  which  a  court  may  or  may 
not  refuse  to  confirm  the  sale  of  a  trustee,''  although  he 
undertakes  to  maintain  that  upon  the  court  is  imposed  the 
legal  duty  of  confirming  the  sale  of  the  trustee  here  by 
analogy  to  the  court's  power  and  duty  to  confirm  the  sale  of 
an  executor.  But  as  to  whether  this  last-mentioned  position 
would  or  would  not  be  maintainable  under  certain  special 
circumstances,  it  is  not  necessary  for  us  to  decide.  We  are» 
in  the  absence  of  express  law  requiring  the  confirmation  of  a 
sale  by  a  testamentary  or  other  trustee  of  an  express  trust, 
to  look  to  the  instrument  creating  such  officer  and  defining 
his  duties,  for  the  purpose  of  ascertaining  with  what  authorily 
over  the  trust  property  he  is  clothed  by  said  instrument,  and 
whether  such  authority  is  without  qualification  or  not  sub- 
ject under  any  circumstances  to  be  controlled  or  interfered 
with  by  a  court. 

The  last  will  and  testament  of  the  deceased  was  admitted  in 
evidence,  and  we  find  that  the  powers  granted  thereby  to  the 
trustee  over  the  trust  property  are  defined  in  the  following 
language:  "and  I  give  and  bequeath  to  said  three  traateeft 
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(the  predecessors  of  defendant)  the  sum  of  one  hundred  thou- 
sand dollars  upon  trust  to  invest  the  same  in  their  names  in 
any  funds  or  securities  of  the  United  States  or  of  the  City 
and  County  of  San  Francisco,  then  considered  responsible  and 
permanent,  or  in  improved  real  estate  in  the  City  of  San  Fran- 
cisco, or  to  place  the  same  out  at  mortgage  on  real  securities 
in  this  state,  or  in  any  other  state  in  the  United  States,  with 
the  liberty  to  change  the  investment  or  investments  at  their 
discretion  for  any  other,  of  the  kind  above  described,  and  to 
accumulate  the  yearly  income  and  profits  by  similar  invest- 
ments," etc.  It  will  at  once  be  observed  from  the  language 
thus  quoted  from  the  trust  clause  of  the  will  of  the  deceased, 
that  there  can  be  nothing  clearer  than  that  the  testator  in- 
tended to,  and  did  thereby,  confer  upon  the  trustees,  and  their 
successor,  defendant,  full,  complete  and  unquestionable  discre- 
tionary power  and  authority  to  deal  with  the  property  made 
the  subject  of  the  trust.  Indeed,  the  language  of  the  trust 
clause  is  so  plain  and  free  from  ambiguity  that  there  is  even 
no  dispute  here  as  to  what  the  testator  meant  and  intended 
by  it,  for  in  their  opening  brief,  counsel  for  appellant  say 
that  ''the  Union  Trust  Company,  defendant  herein,  holds  title 
to  a  certain  piece  of  real  property  situated  in  San  Francisco, 
on  the  comer  of  Summer  and  Montgomery  streets,  as  trustee 
under  the  will  of  Andrew  J.  Pope,  having  full  powers  of  idle 
in  relation  thereto.' ' 

We  think  the  court  was  without  jurisdiction  in  the  matter. 
The  trustee,  under  the  terms  of  the  instrument  of  its  creation, 
has,  as  seen,  absolute  discretion  vested  in  it  to  dispose  of  the 
trust  property  without  referring  a  proposed  sale  to  the  court 
for  its  judgment  as  to  whether  the  sale  or  contract  of  sale 
should  be  consummated  or  not.  There  is,  admittedly,  no  law, 
either  legislative  or  deducible  from  judicial  construction,  in 
this  state,  which,  under  the  circumstances  of  the  case  at  bar, 
authorizes  any  such  proceeding,  and  in  the  absence  of  any  au- 
thority for  any  such  proceeding  in  the  trust  clause  of  the  will 
of  the  deceased,  the  same  could  amount  to  no  more  than  if  the 
parties  had  agreed  to  refer  the  proposition  of  sale  to  some 
third  party,  who  could,  of  course,  act  or  not  act  upon  the 
matter,  according  to  his  own  pleasure.  The  court  below,  after 
hearing  the  evidence  and  thus  learning  the  nature  of  the  pro- 
ceeding, concluded,  as  a  matter  of  law,  that  no  duty  devolved 
upon  it  to  act  in  the  matter,  and  properly,  we  think,  dismissed 
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the  oomplainta.  The  authorities  cited  by  counsel  relate  to  the 
duty  of  the  court  in  the  case  of  the  sale  of  property  by  an 
executor.  They  are  not  in  point  here.  A  court  having  juris- 
diction of  proceedings  involving  the  estates  of  deceased  persons 
always  retains  jurisdiction  over  such  estates  until  their  final 
settlement  and  the  discharge  of  the  executor  or  administrator. 
The  law  charges  courts  with  the  exercise  of  special  care  and 
control  over  such  proceedings,  and  the  statute  expressly  pro- 
vides for  and  requires  the  concurrence  of  the  court  in  sales 
by  executors  and  administrators  of  property  belonging  to  the 
estates  of  deceased  persons.  In  the  case  of  trust  property,  as 
we  have  shown  and  as  has  been  conceded,  there  is  no  such  duty 
expressly  imposed  upon  the  court  by  the  law,  and  the  court 
cannot  acquire  jurisdiction  to  exercise  or  perform  such  duty 
in  such  a  case  by  the  mere  agreement  of  the  parties.  We 
hold  that  the  proceeding  as  presented  submitted  for  the  deci- 
sion of  the  court  a  moot  question  only,  and  that  the  court's 
action  in  dismissing  the  complaints  was  absolutely  proper. 
From  this  view  of  the  case,  it  is  apparent  that  whether  the  evi- 
dence supports  the  findings  of  the  court  as  to  the  alleged 
contract,  or  whether  the  evidence  might  or  might  not  sustain 
a  decree  for  the  specific  performance  of  the  alleged  contract 
of  sale,  if  such  relief  may  be  said  to  be  within  the  fair  import 
of  the  complaint  in  intervention,  are  questions  which,  as  we 
have  before  indicated,  possess  no  significance  or  importance. 
Judgment  and  order  are  affirmed. 

Burnett^  J.,  and  Chipman,  P.  J.,  concurred. 


[Crim.  No.  81.    Unt  Appellate  Bistriet.— Mardi  6,  1007.] 

Ex  Parte  WILLIAM  B.  VICE,  on  Habeas  Corpus. 

Habxas  Oorpus — Cbiuinal  Law — Embxzzlsmsnt— Unlawyul  Coiciov- 
KXNT — Statutx  or  Limitations. — ^A  priaoner  who  is  held  to  an- 
swer upon  a  criminal  charge  of  embezzlement,  which  is  barred  by 
the  statato  of  limitations  of  three  /ears  after  the  commission  of  the 
offense,  is  nnlawfuUj  imprisoned  without  reasonable  or  probable 
esose,  and  is  entitled  to  be  discharged  upon  a  wiit  of  hahea»  oorpui. 

ISy— EKBISSLBMBMT    BT    PASSKNOBB    AoXHT    OV    BAniSOAP    GOMPANT— 

KvovxANiB  or  OvnoiALS-— Djucakd  UxMioissABTir— Where  the  ds> 
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f endant  aa  passenger  agent  of  a  xailroad  eompanj  embanled  monej 
for  the  sale  of  tickets  hj  appropriating  the  same  to  his  own  use, 
which  was  known  to  the  officers  of  the  eompanj  when  he  left  its 
empIoTment,  no  demand  for  its  return  was  necessaij  to  eonstitote 
the  offense. 

Id. — ^BssiDKNOB  m  Stati— Assuiod  Naic»— Bunnino  ov  Statutbt^ 
Where  the  defendant  resided  in  this  state  from  the  time  of  the  com- 
mission of  the  offense,  the  fact  that  he  need  an  assumed  name  in 
another  part  of  the  state  does  not  constitute  an/  ezeeption  to  pre- 
vent the  running  of  the  statute  of  limitationa.  He  was  ''an  in- 
habitant of  or  usual]/  resident  within  the  state^''  bo  matter  what 
name  he  assumed* 

WBIT  of  habeas  corpus  to  the  Sheriff  of  the  Citgr  and 
County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Lewis  H.  Smith,  and  B.  E.  Rhodes,  for  Petitioner. 

George  A.  Enight^  Aylett  B.  Cotton,  and  Robert  Harrison, 
for  Respondent. 

COOPER,  P.  J. — ^It  is  alleged  in  the  petition  that  the  pris- 
oner is  unlawfully  imprisoned  and  restrained  of  his  liberty 
by  Thomas  F.  O'Neil,  sheriff  of  the  city  and  county  of  San 
Francisco.  The  imprisonment  is  claimed  to  be  unlawful  for 
the  alleged  reason  that  the  prisoner  has  been  committed  and 
held  to  answer  by  a  judge  of  the  police  court  of  the  said  city 
on  a  criminal  charge  of  embezzlement  without  reasonable  or 
probable  cause.  This  is  made  a  ground  for  dischai^ng  a 
party  in  }uibe<M  carpus  proceedings.  (Pen.  Code,  see.  1487, 
subd.  7.)  And  a  discharge  in  such  case  is  the  rule  in  the  su- 
preme court  {Ex  parte  Stemes,  82  CaL  245,  [23  Pac.  38] ; 
In  re  Kennedy,  144  Gal.  635,  [103  Am.  St.  Rep.  117,  78  Pac 
34].) 

The  commitment  in  this  case,  so  far  as  material  here,  is  as 
follows :  *  *  The  People  of  the  State  of  California  to  the  Sheriff 
of  the  City  and  County  of  San  Francisco:  An  order  having 
this  day  been  made  by  me,  that  William  Robert  Vice,  com- 
plained of  as  W.  R.  Vice,  be  held  to  answer  upon  a  charge 
of  felony,  to  wit:  embezzlement,  committed  as  follows:  said 
William  Robert  Vice,  complained  of  as  W.  R.  Vice,  did  in  the 
City  and  County  of  San  Francisco^  State  of  Califomia^  on 
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or  abont  the  24th  day  of  October,  1906,  who  on  or  about  the 
13th  day  of  April,  A.  D.  1903,  was  the  Clerk,  agent  and  ser- 
Tant  of  Union  Pacifio  Railroad  Co.,  a  corporation  duly  or- 
ganized and  existing  under  and  by  virtae  of  the  laws  of  the 
State  of  Utah,  and  doing  business  in  the  City  and  County  of 
San  Francisco,  and  then  and  there  by  virtue  of  his  said  em- 
plc^yment  and  trust  as  such  clerk,  agent  and  servant  on  or 
about  the  13th  day  of  April,  1903,  there  came  into  the  pos- 
session, care,  custody  and  control  of  him  the  said  William 
Bobert  Vice,  complained  of  as  W.  B.  Vice,  five  hundred  and 
eighty-four  dollars  in  lawful  money  of  the  United  States  of 
America,  of  the  value  of  five  hundred  and  eighty-four  dollars, 
in  lawful  money  of  the  United  States  of  America,  and  the 
personal  properly  of  the  said  Union  Pacific  Railroad  Co.,  a 
corporation  as  aforesaid,  and  he,  the  said  William  Robert  Vice, 
complained  of  as  W.  B.  Vice,  after  the  said  personal  property 
had  come  into  his  x)08session,  care,  custody  and  control,  as 
aforesaid,  did,  to  wit,  at  said  City  and  County  of  San  Fran- 
cisco, on  or  about  said  24th  day  of  October,  A.  D.  1906,  will- 
fully, unlawfully,  fraudulently  and  feloniously  convert,  em- 
bezzle and  appropriate  the  same  to  his  own  use,  contrary  to  his 
trust  as  such  clerk,  agent  and  servant;  and  not  in  the  due 
and  lawful  execution  of  his  said  trust  and  emplo3rment. 

''You  are  commanded  to  receive  him  the  said  William 
Bobert  Vice,  complained  of  as  W.  B.  Vice,  in  your  custody, 
and  detain  him  until  he  be  legally  discharged." 

It  is  provided  in  the  Penal  Code  (section  800) :  '' An  indict- 
ment for  any  other  felony  than  murder,  the  embezzlement  of 
public  money,  or  the  falsification  of  public  records,  must  be 
found,  or  an  information  filed,  within  three  years  after  its 
commission." 

Section  802  provides  that  if  when  the  offense  is  committed, 
''the  defendant  is  out  of  the  state  the  indictment  may  be 
found,  or  an  information  filed,  within  the  term  herein  limited 
after  his  coming  within  the  state,  and  no  time  during  which 
the  defendant  is  not  an  inhabitant  of,  or  usually  resident  with- 
in, this  state  is  part  of  the  limitation." 

There  is  no  claim  that  defendant  embezzled  public  money, 
nor  that  he  was  out  of  the  state  when  the  offense  was  com- 
mitted. We  are  clearly  of  the  opinion  that  unless  it  was 
made  to  appear  that  the  offense  was  committed  within  three 
years  prior  to  the  commitment,  there  was  no  reasonable  or 
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probable  cause  for  holding  the  defendant.  The  evidence  taken 
down  before  the  magistrate  is  before  us,  and  the  facts  are  not 
disputed. 

It  appears  that  on  April  13,  1903,  the  prisoner  was  in  the 
employ  of  the  Union  Pacific  Railroad  Company  as  their  pas- 
senger agent  in  the  city  and  oonnty  of  San  Francisco.  His 
duties  were  the  usual  duties  of  a  passenger  agent,  to  solicit 
passenger  business,  collect  mon^  from  passengers  for  tickets, 
and  deliyer  tickets  to  them,  and  to  act  as  the  representatiya 
of  the  company  generally  in  handling  such  business,  and  has 
been  in  such  employ  since  1890.  On  the  said  thirteenth  day  of 
April,  1903,  he  sold  as  such  agent  to  one  Newman  certain  pas- 
senger tickets  to  be  thereafter  deliTered  over  the  lines  of  the 
Union  Pacific  Railroad,  and  collected  from  Newman  for  said 
Union  Pacific  Railroad  the  sum  of  $584,  which  he  failed  to  ac- 
count for  or  pay  over,  but  appropriated  to  his  own  use.  Prior 
to  May  1,  1903,  some  question  arose,  and  the  question  was 
discussed  as  to  Vice  giving  proper  accounts  of  the  moneys  re- 
ceived for  tickets,  and  on  that  day  he  was  dischai^ed,  or  at 
least  left  the  employ  of  the  Union  Pacific  Railroad  Company. 
The  ofScers  of  said  railroad  company  knew  the  fact  that  Vice 
had  collected  the  money  and  failed  to  pay  it  over  about  the 
time  he  was  discharged.  After  he  left  the  employ  of  the  rail- 
road company  he  immediately  went  to  Madera,  in  Madera 
county,  in  this  state,  and  has  ever  since  continued  to  reside 
in  that  county  under  the  assumed  name  of  Thomas  R.  Ryan. 
He  openly  resided  and  attended  to  business  in  said  county  of 
Madera  during  all  this  time,  but  under  said  assumed  name. 
On  October  24,  1906,  demand  was  made  upon  Vice  by  said 
Union  Pacific  Railroad  Company  for  said  $584,  but  he  has 
never  turned  it  over  or  paid  it  to  said  company.  The  com- 
plaint was  filed  in  said  police  court  on  October  25, 1906,  charg- 
ing the  prisoner  with  the  crime  of  embezzlement. 

We  are  of  the  opinion  that  the  crime  had  become  barred  by 
the  statute  before  the  prisoner  was  arrested.  He  embezzled 
the  money  when  he  appropriated  it  to  his  own  use.  It  was 
his  duly,  as  the  agent  of  the  railroad  company,  to  pay  over 
and  account  for  the  money  he  received  as  such  agent  at  the 
time  he  received  it,  or  certainly  by  the  1st  of  May,  1903,  when 
he  left  the  employ  of  the  company.  He  could  have  been  ar- 
rested as  soon  as  he  failed  to  turn  over  the  money  to  his  em- 
ployer and  appropriated  it  to  his  own  use.    A  demand  was 
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not  necessary.  It  is  not  necessary  nnder  any  section  of  the 
Penal  Code  to  which  our  attention  has  been  called,  and  we 
have  found  no  such  section.  There  are  cases  in  this  state 
where  the  party  charged  has  held  the  funds  as  trustee,  or  in 
some  ofScial  capacity,  and  the  evidence  has  failed  to  show  any 
party  to  whom  the  defendant  could  legally  turn  over  the  funds, 
and  in  such  cases  it  has  been  held  that  the  crime  was  not 
proven.  Thus,  in  People  v.  Boyce,  106  CaL  173,  [37  Pac.  630, 
39  Pac.  524] y  the  defendant  waa  treasurer  of  the  Veterans' 
Home  Association,  and  deposited  the  money  in  a  bank  to  his 
personal  account.  It  did  not  appear  that  he  was  ever  called 
upon  to  apply  the  money  to  any  need  of  the  association,  or  to 
make  any  particular  use  of  it,  or  to  put  it  in  any  special  place, 
or  that  any  demand  was  ever  made  upon  him  for  the  money. 
It  was  held  that  such  facts  were  not  sufficient  evidence  upon 
which  to  convict  defendant  of  embezzlement,  but  the  court 
said,  ''No  doubt  embezzlement  may  be  established,  under  cer- 
tain circumstances,  without  proof  of  a  demand,  as  where  other 
evidence  clearly  shows  an  appropriation  by  an  employee  of 
his  employer's  funds  with  intent  to  do  so  fraudulently  and 
feloniously.'' 

In  People  v.  Page,  116  Cal.  394,  [48  Pac.  326],  the  defend- 
ant was  guardian  of  an  insane  person,  and  as  such  guardian 
had  the  right  to  the  money  in  his  custody  subject  to  the 
orders  of  the  court.  He  had  drawn  the  money  he  held  in  trust 
from  the  Savings  and  Loan  Society,  but  it  did  not  appear  what 
he  did  with  it.  The  court,  in  holding  the  evidence  to  be  in- 
sufficient to  justify  the  verdict,  said:  "So  far  as  appears  the 
defendant  at  the  time  of  the  trial  may  have  still  had  the  money 
ready  to  be  paid  over  on  demand  to  anyone  authorized  to  re- 
ceive it." 

The  supreme  court  of  Arizona  in  a  late  case  {Territoty  y. 
Munroe  (Ariz.),  85  Pac.  651)  expressly  hold  that  a  demand  is 
not  necessary.  The  language  of  the  court  is:  "In  our  view 
the  offense,  which  is  purely  statutory,  is  complete  when  the 
property  is  fraudulently  converted.  Refusal  to  return  the 
property  upon  demand  has  always  been  held  to  be  evidence, 
and  in  some  cases  indispensable  evidence  of  intentional  conver- 
sion." 

In  volume  10,  American  and  English  Encyclopedia  of  Law, 
page  996,  second  edition,  it  is  said:  "Unless  the  statute  thus 
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requires  it  a  demand  is  not  necessary.'*     (See  the  cases  cited 
in  support  of  the  text  in  note  5,  Id.) 

It,  then,  being  clear  that  the  crime  for  which  the  prisoner 
was  committed  is  barred  by  the  statute  of  limitations,  was 
there  reasonable  or  probable  cause  for  holding  him  to  an- 
swer! The  mandate  of  the  statute  is  plain  that  the  informa- 
tion must  be  filed  within  three  years  after  the  crime  has  been 
committed.  Is  there  reasonable  or  probable  cause  for  holding 
a  defendant  in  the  face  of  the  statute,  and  under  a  state  of 
facts  which  would  not  justify  a  conviction!  Beasonable  or 
probable  cause  means  such  a  state  of  facts  as  would  lead  a 
man  of  ordinary  caution  and  prudence  to  believe  and  con- 
scientiously entertain  a  strong  suspicion  that  the  peison  ac- 
cused is  guilly.  There  must  be  a  probability  that  a  crime 
has  been  committed  by  the  person  named  in  the  commitment, 
and  not  only  that  a  crime  has  been  committed  but  that  it  is 
one  that  has  not  become  barred  by  the  statute  of  limitations. 
There  certainly  would  be  no  justification  for  a  magistrate 
holding  a  defendant  to  answer  in  a  criminal  case,  and  causing 
the  county  to  incur  the  expense  of  a  trial  in  a  case  where  ix  is 
plain  that  there  is  no  probability  that  defendant  can  be  con- 
victed. This  is  not  a  case  in  which  it  is  uncertain  as  to 
whether  or  not  the  offense  has  become  barred  by  the  statute. 
There  is  no  conflict  as  to  when  the  crime  was  committed.  The 
evidence  shows  that  the  accused  does  not  come  within  the  ex- 
ceptions named  in  section  799  or  802  of  the  Penal  Code.  It  is 
urged  on  behalf  of  the  prosecution  that  because  the  defendant 
went  under  an  assumed  name  after  he  went  to  Madera  county, 
that  for  this  reason  he  was  not  ''an  inhabitant  of,  or  usually 
resident  within  this  state"  during  such  time.  We  cannot 
take  this  view  of  the  matter.  He  was  an  inhabitant  of  the 
state,  and  usually  resident  within  it,  no  matter  what  name  he 
assumed.  The  legislature  has  prescribed  the  period  of  limi- 
tation for  the  prosecution  of  criminal  cases.  It  has  named 
the  exceptions  in  which  the  case  is  taken  out  of  the  statute. 
It  is  not  for  the  courts  to  legislate  or  add  to  the  statute.  It  ia 
the  duty  of  the  courts  to  interpret  the  law  according  to  its  true 
meaning  and  intent,  even  if  the  consequences  are  not  what 
eould  be  desired.    It  is  of  much  greater  importance  that  the 
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rules  and  interpretatioiis  should  be  certain,  consistent,  and  ap- 
plied alike  to  all,  than  that  some  particular  case  should  meet 
mrith  its  just  punishment. 
Let  the  prisoner  be  discharged. 

Hall,  J.,  and  Eerrigan,  J.,  concurred. 


[Crim.  No.  54.    Second  Appellate  District.— Mareh  9,  1007.1 

Application  of  J.  L.  EIDD  for  Writ  of  Habeas  Corpus. 

Municipal  Obdinanci — ^Pouob  Poweb— Bistbictiok  of  LiQU<tt  Trav- 
na — The  law-making  power  of  a  municipal  corporation  has  the  right, 
nnder  the  police  power,  to  restrict  the  sale  of  intoxicating  Uqnors; 
and  a  municipal  ordinance  prohibiting  the  sale  of  all  intoxicating 
liquors  therein,  excepting  a  specified  permission  to  hotel-keepers  to 
■en  vinous  and  malt  liquors  served  in  the  dining-room  thereof  as 
part  of  a  regular  meal,  is  a  valid  exercise  of  the  police  power  of 
the  munidpalitgr. 

Jfk. — Constitutional  Law — UKiroaMiTT  in  Opskation. — The  eonstl- 
totional  requirement  with  reference  to  the  uniformity  in  operation 
of  aU  laws  of  a  general  nature  has  no  application  to  Mrdinaaces 
enacted  in  pursuance  of  the  police  power  to  regulate  the  Hqoor 
traffic,  in  which  there  is  an  unjust  discrimination. 

Iji. — ^No  Inhxbxmt  Bight  to  Engage  in  Liquor  Tbavfio — OPSSATioir 
of  Exception. — ^There  is  no  inherent  right  in  a  citizen  to  engage 
in  the  sale  of  intoxicating  liquors;  and  where  an  exception  to  tht 
ordinance  prohibiting  such  right  is  based  upon  a  reasonable  distine* 
tion,  and  applies  alike  to  aU  hotel-keepers  of  the  class  excepted,  one 
not  belonging  to  that  class,  who  is  imprisoned  for  a  violation  of  the 
•rdinanee,  has  no  Just  cause  of  complaint,  b/  reason  of  the  eizeeptloa, 

APPLICATION  for  writ  of  habeas  corpus  to  test  the 
validity  of  imprisonment  for  violation  of  an  ordinance  of  the 
eily  of  Biverside. 

The  facts  are  stated  in  the  opinion  of  the  court 

Thomas  T.  Porteous,  for  Petitioner. 

W.  A.  Purington,  City  Attorn^,  for  Respondent. 

ALLEN,  P.  J. — ^Application  by  petitioner  for  writ  of  habeas 
carpus  based  upon  the  claim  that  his  imprisonment  for  the  vio- 
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lation  of  an  ordinance  of  the  city  of  Biyerside  is  illegal,  be- 
cause the  ordinance  ao  violated  is  nnconstittitional  and  void. 

This  ordinance,  regularly  adopted,  in  plain  terms  prohibits 
the  sale  of  all  intoxicating  liquors  in  said  city  by  any  person, 
except  that  the  council  may  issue  a  permit  to  keepers  of  hotels 
having  forty  bedrooms  or  more  to  sell  vinous  and  malt  liquors 
served  in  the  dining-room  thereof  as  part  of  a  regular  meaL 
The  ordinance  is  claimed  to  destroy  petitioner's  right  to  en- 
gage in  business  upon  the  same  terms  as  other  citizens,  and 
that  it  creates  a  monopoly  in  favor  of  a  certain  class.  Let  the 
correctness  of  his  conclusions  be  assumed,  and  we  have  a  case 
where  the  law-making  power  is  regulating  a  business,  the  tend- 
ency of  which  is  injurious  to  the  public  morals,  safety  and 
welfare.  **The  statistics  of  every  state  show  a  greater  amount 
of  crime  and  misery  attributable  to  the  use  of  ardent  spirits 
obtained  at  these  retail  liquor  saloons  than  any  other  source 
.  .  .  There  is  no  inherent  right  in  a  citizen  thus  to  sell  in- 
toxicating liquors."  {Foster  v.  Police  Commissioners,  102 
Cal.  491,  [37  Pac.  763].)  It  is  only  a  calling  not  in  any  way 
injurious  to  the  community  which  every  one  has  a  right  to 
pursue.  (In  re  Parrott,  6  Saw.  349,  [1  Fed.  481] .)  That  the 
legislative  power  may  prohibit  a  trafSc  by  retail  of  intoxicat- 
ing liquors  is  conceded 

If  the  governing  power  can  prohibit  a  thing  altogether,  it 
may  impose  such  conditions  upon  its  existence  as  it  pleases, 
even  arbitrary  ones.  (Ex  parte  Christensen,  85  Cal.  213,  [24 
Pac.  747].)  The  constitutional  requirement  with  reference  to 
the  uniformity  in  operation  of  all  laws  of  a  general  nature 
has  no  application  to  ordinances  enacted  in  pursuance  of  a 
legitimate  exercise  of  the  police  power,  and  only  when  it  is 
manifest  that  there  is  an  unjust  discrimination  do  courts  inter- 
fere. {In  re  Zhizhuzza,  147  Cal.  334,  [81  Pac.  955].)  There 
being  no  inherent  right  to  engage  in  the  business  involved  in 
this  ordinance,  the  operation  of  the  exception  applying  alike 
to  all  of  the  class  so  excepted,  petitioner,  not  being  of  that 
class,  and  in  no  wise  affected  by  its  operation  upon  the  class, 
has  no  cause  of  complaint.  Petitioner  presents  no  instance  of 
unjust  discrimination.  The  right  to  classify  exists.  The  dif- 
ference in  the  relation  which  the  ordinary  retail  liquor  dealer 
occupies  from  that  of  a  regular  hotel-keeper,  whose  business 
is  that  of  entertaining  guests  and  serving  vinous  and  malt 
liquors  with  meals  ''suggests  a  reason  which  might 
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be  held  to  justify  the  diyenity  in  the  legislation/'  {Blou 
V.  Lewis,  109  Cal.  499,  [41  Pac.  1081].) 

The  ordinance,  in  our  opinion,  is  valid  and  a  proper  one  to 
be  enacted  in  the  exercise  of  police  power. 

Writ  denied. 

Shaw,  J.,  and  Taggart,  J.,  concurred. 


[dr.  No,  851.    Seeond  Appellate  District.— March  9, 1907.] 

In  the  Matter  of  the  Estate  of  WILLIAM  HENBT  EIL- 
BOBN,  Deceased.  JULIA  ANN  EILBORN  et  al.,  Ap- 
pellants, V.  TITLE  INSUBANCB  AND  TRUST  COM- 
PANY,  KespondenL 

HSTATES  07  DxGXASiD  Pkbsons— Pbobatb  07  Wnir— Insutticixnt  Oa- 
JXOTIOMS. — Objections  to  the  probate  of  a  wiU,  that  the  testator 
had,  after  the  date  thereof,  executed  a  general  power  of  attomej 
to  hia  wife,  and  belieyed  that  the  wiU  had  been  reToked;  that  cer- 
tain proTiaionB  and  directions  therein  contained  were  invalid;  and 
that  the  win  was  not  the  wiU  of  the  testator,  without  the  statement 
of  faets  to  justify  such  conclusion — were  insufficient,  and  a  general 
demurrer  thereto  was  properly  sustained. 

Id. — Ewnoi  07  Powsa  07  Attobnky— Wnji  mot  Bktokxd. — ^The  gen- 
eral power  of  attome/  to  the  wife  of  the  testator  ceased  to  be  opera- 
tire  upon  the  death  of  the  testator;  and  its  execution  could  in  no 
sense  be  giyen  effect  as  a  revocation  of  the  prior  duly  executed  wilL 

iDd — Scops  07  Hsabqio  on  Pbobats— Dux  Ezxcution — ^Vauditt  07 
Pbovisions. — The  court,  upon  the  hearing  of  a  p&tition  for  the 
probate  of  a  wiU,  Is  called  upon  merely  to  determine  the  validity 
ef  its  execution.  The  sufficiency  or  invalidity  of  its  provisions  can- 
not then  be  determined,  but  wiU  be  determined  when  effect  is 
aought  to  be  given  to  them. 

Id. — Qbdbk  GEAKTme  Lstikrs  to  Quali7Ixd  Ck)BPm«TioN— Bond  not 
Bk^uibxd. — ^An  order  granting  letters  testamentary  to  a  corporation 
named  as  eoexeeutor,  and  qualifled  to  act  as  such  under  its  articles 
•f  incorporation,  and  having  a  paid-up  capital  stock  of  $250,000, 
without  requiring  any  bond  therefrom,  was  justified,  under  the  pro- 
visions of  the  act  of  April  6,  1891  (Stats.  1891,  p.  490),  where 
no  ebjection  was  raised  as  to  the  solvency  or  flnnnftini  responsibililiy 
ef  soeh  eorporation. 

ft  Oai  App.— 11 
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Id. — Statute  not  Special  Legislation. — The  fact  that  a  special  na- 
dertaking  u  reqmred  from  indiTidoals,  and  not  from  a  corporatioii 
having  the  required  capital,  doee  not  render  the  act  of  1891  invalid 
aa  special  legislation.  The  manner  of  affording  ample  security 
to  those  interested  in  the  estate,  before  appointment,  is  the  subject 
of  general  law;  and  the  kind,  character  and  extent  of  the  securitj 
is  matter  for  the  legislature  to  determine. 

Id. — ^PowxB  ov  Goubt  to  Pbovidk  Aicplx  Sbcubitt. — Where  the  security 

is  for  unj  reason  insufficient,  the  court  has  general  power  to  provide  | 

farther  security,  if  satisfied  that  the  interests  of  the  estate  de- 
mand it;  and  this  power  extends,  in  such  case,  to  requiring  ad- 
ditional security  from  a  testamentary  corporation,  in  addition  to  the 
security  arising  from  its  paid-up  capital. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  admitting  a  will  to  probate,  and  from  an 
order  appointing  a  corporation  executor  without  bond.  N.  P* 
Courey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt 
Will  D.  Oould,  and  E.  C.  Oggel,  for  Appellants. 
Morton,  Houser  &  Jones,  for  Respondent 

ALLEN,  P.  J. — ^Appeal  from  a  judgment  and  order  admit- 
ting a  will  to  probate,  and  an  order  appointing  respondent 
coexecutor  thereunder  without  preliminary  undertaking. 

The  facts  are  these :  One  W.  H.  Kilborn  died  seised  of  cer- 
tain property  in  this  state,  leaving  a  will  by  which  all  of  such 
property  subject  to  testamentary  disposition  was  devised  to 
his  wife,  the  appellant,  and  the  Title  Insurance  and  Trust 
Company,  a  corporation,  as  cotrustees,  with  directions  to  con- 
vert all  of  his  real  estate  into  money,  invest  and  reinvest  the 
proceeds,  and  pay  the  income  thereof  quarterly  to  a  daughter 
during  her  life,  if  she  should  need  the  same  for  her  com- 
fortable support,  and  in  the  event  such  income  should  prove 
insufficient  for  such  support,  then  such  amount  of  the  prin- 
cipal as  the  probate  court  might  order.  After  the  death  of 
the  daughter,  the  estate  remaining,  after  payment  of  certain 
specified  legacies,  was  devised  to  the  heirs  of  the  testator  in 
the  proportion  and  amount  to  which  they  would  be  entitled 
under  the  succession  laws  of  California. 
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This  will  was  filed  for  probate  by  the  respondent  corpora* 
tion,  accompanied  by  the  usual  petition,  to  the  probate  of 
which  the  widow,  who  had  acquired  by  assignment  all  interest 
of  the  other  beneficiaries  specifically  named,  objected  because 
she  averred  that  the  testator  had  executed  a  general  power  of 
attorney  to  her  after  the  date  of  said  will,  and  said  testator 
believed  that  the  will  had  been  revoked.  Then  followed 
twenty  other  objections  to  said  probate,  none  of  which  related 
to  the  validity  of  the  execution  of  the  will,  but  all  as  to  the 
sufSciency  and  validity  of  certain  provisions  and  directions 
therein  contained,  with  the  exception  of  objection  ^^r"; 
which  is  the  statement  of  a  conclusion  that  the  instrument  is 
not  the  will  of  the  testator,  but  no  facts  are  set  out  warrant- 
ing such  conclusion. 

The  court  sustained  a  demurrer  to  these  objections,  and  the 
contestant  not  desiring  to  amend  the  same,  proof  was  taken 
as  required  by  section  1317,  Code  of  Civil  Procedure,  and 
the  will  was  ordered  admitted  to  probate  and  a  certificate 
thereof,  duly  signed,  was  filed.  Thereupon,  the  widow  filed 
her  objections  to  the  granting  of  letters  testamentary  to  peti- 
tioner as  coexecutor  and  trustee,  assigning  as  objections  the 
fact  that  she  was  the  sole  party  interested  in  the  estate;  that 
the  appointment  of  petitioner  would  entail  unnecessary  ex- 
pense upon  the  estate,  and  that  the  petitioner  had  no  capacity 
or  authority  to  act  as  coexecutor  or  cotrustee.  These  objec- 
tions were  overruled  by  the  court  and  the  widow  and  respond- 
ent were  appointed  coexecutors  of  such  will.  The  widow  ac- 
cepted the  appointment  as  executor,  executed  her  undertaking 
and  qualified.  The  court  by  its  order  directed  letters  testsp 
mentaiy  to  issue  to  respondent  without  an  independent  under- 
taking. 

We  perceive  no  error  in  the  action  of  the  court  sustaining 
the  demurrer  to  the  objections  filed  to  the  probate  of  the  will. 
The  execution  of  the  subsequent  power  of  attorney  to  the 
widow  was  a  matter  of  no  consequence.  It  ceased  to  be 
operative  upon  the  death  of  the  decedent,  and  its  execution 
could  in  no  sense  be  given  effect  as  a  revocation  of  the  prior 
duly  executed  wilL  The  court  upon  a  petition  for  the  pro- 
bate of  a  will  is  called  upon  merely  to  determine  the  validity 
of  its  execution.  ''The  sufficiency  or  invalidity  of  its  provi- 
sions wiU  be  determined  when  effect  is  sought  to  be  given 
to  them."    {Estate  of  Pforr,  144  CaL  125,  [77  Pao.  825].) 
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The  evidence  warranted  the  finding  that  the  will  was  duly 
executed,  and  that  the  testator  was  of  sound  and  disposing 
mind  and  memory  at  the  time  of  its  execution,  and  not  acting 
under  duress,  menace,  fraud  or  undue  influence. 

Under  the  act  of  April  6,  1891  (Stats.  1891,  p.  490),  re- 
spondent corporation  was  authorized  by  its  articles  of  incor- 
poration to  act  as  executor,  and  was  competent  and  eligible 
to  appointment;  and  being  named  in  the  will  as  one  of  the 
executors,  it  was  the  duty  of  the  court  to  so  appoint,  unless 
the  objections  thereto  were  of  a  character  warranting  the  court 
in  withholding  such  appointment.  None  of  the  objections 
filed  had  such  an  effect  It  will  be  noted  that  there  was  no 
objection  to  the  solvency  or  insolvency  of  the  respondent,  or 
its  financial  responsibility. 

Appellant  presents  wilii  much  earnestness  a  question  which 
relates  to  the  authority  of  the  court  to  order  the  issuance  of 
letters  testamentary  to  the  respondent  without  bond.  This 
order  is  justified  by  the  provisions  of  the  act  of  1891,  abo^e 
referred  to,  which  in  terms  provide  that  when  a  corporation 
having  a  paid-up  capital  stock  of  $250,000  is  authorized  by  its 
articles  of  incorporation  to  act  as  executor,  it  must  be  ai>- 
pointed  without  bond  or  security  other  than  that  afforded 
by  the  deposit  of  securities  of  the  value  of  $200,000  with  the 
treasurer  of  state;  and  that  before  accepting  such  trust  the 
corporation  must  procure  a  certificate  from  the  board  of  bank 
commissioners  stating  that  it  has  complied  with  the  require- 
ments of  this  law ;  and  further  provides  that  the  revocation  of 
such  certificate  shall  be  cause  for  the  removal  of  said  corpora- 
tion from  such  trust. 

It  is  insisted  that  the  general  law  requires  a  preliminary 
undertaking  from  all  persons,  and  that  this  statute  excepts 
from  its  operation  a  class,  and,  therefore,  the  uniformity  of  the 
general  law  is  destroyed.  The  manner  of  affording  ample  se- 
curity to  those  interested  in  the  estate  before  appointment  is 
the  subject  matter  of  the  general  law.  What  that  security 
shall  be,  its  kind,  character  and  extent,  is  a  matter  for  the  legis- 
lature ;  and  as  said  by  the  supreme  court  of  Minnesota  in  the 
case  of  Minnesota  Loan  ijt  Trust  Co.  v.  Beebe,  40  Minn.  7, 
[41  N.  W.  232],  "if  they  deem  the  securities  deposited  with 
the  State  Auditor,  and  the  other  safeguards  placed  by  the 
statute  around  the  organization  and  management  of  such  cor- 
porations, to  insure  the  faithful  execution  of  all  trusts  imposed 


March,  1907.]     In  bb  Estate  of  Eilbobn.  165 

upon  fhem  as  an  equivalent  for  the  bond  and  oath  required 
of  natural  persons,  they  have  the  undoubted  power  so  to  pro- 
vide." It  is  a  matter  of  no  concern  to  the  coexecutor  or 
devisees  under  the  will  how  such  security  is  afforded,  provided 
it  is  ample  for  their  protection.  This  protection  deemed  by 
the  legislature  to  be  ample  is  provided  under  the  general  law 
and  under  the  act  above  mentioned.  The  court  is  shorn  of 
no  power  in  connection  with  its  probate  jurisdiction.  The 
certificate  of  the  bank  commissioners  is  made  evidence  proper 
for  the  court  to  receive  in  determining  the  solvency  of  the 
corporation  and  the  propriety  of  its  appointment,  but  such 
certificate  in  not  conclusive  evidence  of  any  of  such  facts. 
Section  1349,  Code  of  Civil  Procedure,  provides  that  the 
court  may,  upon  objections,  decline  to  appoint  an  executor, 
although  named  in  the  will.  Appellant  made  no  objection  to 
the  appointment  of  the  respondent  based  upon  any  facts  tend- 
ing to  show  that  its  financial  condition  and  its  securities  on  de- 
posit were  not  such  as  to  afford  ample  protection  to  the  es- 
tate. Had  such  objections  been  made,  notwithstanding  the 
certificate  of  the  bank  commissioners,  it  would  have  been  with- 
in the  power  of  the  court  to  inquire  into  the  financial  condition 
of  the  petitioner,  and  if  it  should  appear  that  the  assets 
were  insufficient  as  security  for  the  faithful  performance  of 
the  trusty  to  have  refused  the  appointment  Those  sections  of 
the  general  law  which  give  to  the  court  authority  to  require  ad- 
ditional security  from  an  executor  when  it  is  made  to  appear 
that  the  original  undertaking  is  insufficient  for  any  reason 
apply  to  the  equivalent  of  the  bond  given  by  a  corporation ; 
and  even  though  a  court  may  in  the  first  instance  appoint 
a  corporation  as  executor  without  bond,  yet  at  any  time  during 
the  administration  of  the  trust,  under  these  sections,  it  may  re- 
quire further  and  additional  security  if  satisfied  that  the  in- 
terests of  the  estate  demand  it.  This  act^  therefore,  in  our 
opinion^  grants  no  privilege  or  immunity  to  a  corporation. 
By  the  terms  of  the  act  the  corporation  is  required  to  amply 
secure  those  interested  in  the  estate  from  loss.  Natural  per- 
sons are  required  to  do  neither  more  nor  less ;  and  while  the 
manner  of  furnishing  the  security  is  different,  one  is  the 
eqtiivalent  of  the  other  and  the  burden  is  alike  upon  each. 

There  is  no  error  apparent  in  the  record,  and  the  judgment 
and  order  are  aflSrmed. 

Shaw,  J.,  and  Taggart,  J.,  concurred* 
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A  petition  to  have  the  eause  heard  in  the  supreme  courts 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  8»  1907. 


[Qt.  No.  878.    FInt  AppeDate  District— March  11,  1907.] 

IiAGUNA      DRAINAGE      DISTRICT,     Respondent,      ▼. 
CHARLES    MARTIN    COMPANY,    Appellant 

▲onoN  TO  OoNDiicN  L^Ko  101  Drainaqb  District — Second  ApfkUt^ 
Law  ov  Gasi. — ^In  an  action  to  condemn  a  strip  of  land  for  ths 
use  of  a  drainage  district,  where  the  sofficiencj  of  the  complaint  and 
the  question  as  to  the  constitutionality  of  the  act  under  which  tfa« 
drainage  district  was  organized  were  determined  upon  a  former 
appeal,  such  determination  is  the  law  of  the  case,  and  those  quea- 
tions  win  not  be  considered  upon  a  second  appeaL 

lPU*-F(ttMKB  JODOMKNT  IN  PbIOE  ACTION  FOR  SaMX  GaUSS-^StIPULATKD 

JUDOMXNT  AS  TO  DIFFERENT  LAND  NOT  A  Bar. — A  former  judgment 
ia  a  prior  action  for  the  same  cause  against  the  defendants'  prede- 
cessor, which  was  rendered  hy  stipulation,  for  a  pipe-line  over 
different  land.  Is  only  condusiTe  as  to  the  land  occupied  by  the  pipe- 
line, and  is  not  a  bar  to  another  action  to  condemn  the  strip  claimed 
but  not  adjudicated  in  the  prior  action. 

Id. — ^Effect  of  Stipulated  Judgment — ^Withdrawn  Cljjx  kov 
Abandoned. — ^By  the  stipulated  judgment  for  an  easement  upon 
different  land,  the  claim  for  the  land  described  in  the  complaint  waa 
In  effect  withdrawn,  and  the  judgment  can  have  no  greater  effect 
than  if  the  complaint  had  asked  for  an  easement  to  lay  the  pipe- 
line over  the  precise  location  described  in  the  judgment.  It  did  not 
have  the  effect  to  show  that  the  plaintiff  agreed  to  abandon  forever 
its  right  to  condemn  the  land  in  controversy. 

Il>. — Drainaoe  Ditch  a  Publio  Use — ^Necessitt  for  Drainage— Db- 
ncRiUNATiON  OF  BOARD  OONCLUSIVE. — The  legislature  having  de- 
clared that  a  ditch  or  aqueduct  for  draining  and  reclaiming  lands  is  a 
public  use,  the  determination  by  the  board  of  trustees  of  the  drain- 
age district  as  to  the  necessity  for  draining  the  district  ia  final, 
and  not  subject  to  review  by  the  courts. 

ID. — ^Pboof  of  Necessity  for  Taking  Land  of  Defendant — Suffobx 
OF  Verdict. — ^While  the  drainage  district  is  required  to  show  by 
proof  that  the  taking  of  the  strip  of  land  claimed  from  the  defeni^ 
ant  was  necessary  for  such  drainage,  it  ia  held  that  the  eridenee 
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M  to  8ueh  necessity  is  sufELcient  to  support  the  yerdict  for  the  plain- 
tiff. 

Id. — Damaox  to  Land  not  Takxn. — Held,  that  the  question  of  damages 
to  the  parcel  of  land  not  sought  to  be  condemned  was  fairly  sub- 
mitted to  the  jury  on  the  evidence^  and  that  its  finding  as  to  the 
amount  of  damage  to  such  land  is  a  fair  deduction  from  the  eri- 
dence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Marin 
Comity,  and  from  an  order  denying  a  new  triaL  Thomas 
J.  Lennon^  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  S.  Lippitt,  and  F.  E.  Lippitt,  for  Appellant. 

Thomas  J.  Geary,  for  Respondent. 

COOPER,  P.  J. — Action  for  condemnation.  Plaintiff  re- 
covered judgment.  Defendant  has  appealed  from  the  judg- 
ment, the  order  denying  its  motion  for  a  new  trial,  and  an 
order  allowing  plaintiff  possession  of  the  property  pending 
the  appeal. 

The  complaint  alleges  that  plaintiff  is  a  public  corpora- 
tion created  for  the  purpose  of  draining  a  part  of  the  lands 
of  the  state  included  within  the  boundaries  of  the  drainage 
district  as  set  forth  in  the  complaint ;  that  it  is  necessary  for 
the  purposes  of  draining  the  said  district  to  cut  down  and 
excavate  the  bed  of  a  natural  stream  leading  from  the  lower 
end  of  the  said  laguna  following  the  meanderings  of  the 
stream,  according  to  the  courses  and  distances  set  forth  in 
the  complaint,  the  width  of  the  said  easement  sought  being 
thirty  feet ;  and  that  the  defendant  is  the  owner  of  the  piece 
or  parcel  of  land  sought  to  be  condemned;  that  the  only 
mode  of  draining  the  said  district  is  by  deepening  the  bed 
of  the  said  stream  and  placing  proper  contrivances  in  the 
channel  where  necessary  in  order  to  carry  the  water  unin- 
terrupted. It  concludes  with  a  prayer  that  the  strip  of  land 
may  be  taken,  held  and  used  by  plaintiff  for  the  uses  and 
purposes  set  forth  therein,  and  that  the  compensation  to  be 
paid  defendant  may  be  ascertained  and  fixed. 

The  defendant  demurred  to  the  complaint  upon  the  ground 
that  it  does  not  state  facts  sufiScient  to  constitute  a  cause  of 
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action,  and  upon  the  further  ground  that  the  plaintiff  has 
not  the  legal  capacity  to  sue,  for  the  reason  that  the  act 
under  which  the  plaintiff  was  formed  is  unconstitutional. 

The  court  below  sustained  the  demurrer.  Judgment  was 
accordingly  entered  for  defendant  From  that  judgment 
the  plaintiff  appealed,  and  the  judgment  was  reversed 
{Laguna  etc.  Dist.  v.  Chas.  Martin  Co.,  144  CaL  209,  [77 
Pac.  933].)  The  supreme  court  held  against  defendant  on 
both  propositions  raised  by  the  demurrer,  and  fully  discussed 
the  question  as  to  the  constitutionalily  of  the  act  under  which 
plaintiff  was  organized.  It  thus  became  the  law  of  the  case 
that  the  complaint  states  facts  sufficient  to  entitle  the  plain- 
tiff to  the  relief  demanded,  and  that  the  plaintiff  is  a  valid 
corporation  and  authorized  to  condemn  land  for  its  uses  and 
purposes.  We  will,  therefore,  not  discuss  further  the  argu- 
ment of  defendant's  counsel  that  the  act  under  which  the 
plaintiff  was  organized  is  unconstitutionaL 

Upon  the  going  down  of  the  remittitur  from  the  supreme 
court  the  defendant  filed  its  answer.  It  denied  that  it  waa 
necessary  to  take  the  land  described  in  the  complaint  for  the 
uses  and  purposes  of  the  plaintiff.  It  also  pleaded  a  former 
judgment  between  the  same  parties  by  way  of  estoppeL  The 
case  was  tried  with  the  assistance  of  a  jury,  to  whom  three 
interrogatories  were  propounded  and  answered  as  follows: 

''Is  it  necessaiy  that  the  strip  of  land  described  in  the 
eomplaint  be  taken  by  the  plaintiff  for  the  uses  for  which  it 
is  sought  to  be  condemned f    Answer:  "Yes." 

''What  is  the  value  of  the  strip  of  land  sought  to  be  con- 
demned by  the  plaintiff  t ' '    Answer : ' '  One  hundred  dollars. '  * 

"What  is  the  damage  to  the  balance  of  the  land  not  sought 
to  be  condemned  by  reason  of  its  severance  from  the  land 
sought  to  be  condemned,  and  the  construction  of  the  improve* 
ment  proposed  by  the  plaintiff! '*  Answer:  "Five  hundred 
dollars. ' ' 

Upon  this  verdict  judgment  was  entered  for  plaintiff,  and 
in  the  judgment  it  is  recited:  "That  the  use  to  which  the 
land  sought  to  be  taken  and  applied  is  a  use  authorized  by 
law.  The  issues  in  this  action  were  not  determined  in  the 
judgment  pleaded  by  the  defendant  in  his  answer  herein; 
that  the  judgment  described  in  the  answer  of  defendant  and 
duly  offered  in  evidence  by  the  defendant  is  not  a  bar  to  the 
prosecution  of  the  present  action  by  the  plaintiff,  and  that 
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the  plaintiff  is  not  estopped  from  prosecuting  the  present  ac- 
tion by  reason  of  the  said  judgment"  The  court  also 
awarded  the  defendant  its  costs,  taxed  at  $123.20. 

No  error  is  claimed  as  to  any  instruction  given  the  jury, 
and  all  the  evidence,  and  the  reasonable  inferences  which  the 
jury  might  have  drawn  therefrom,  must  be  called  to  the  sup- 
port of  the  verdict  The  defendant  relies  upon  certain  rul- 
ings as  prejudicial,  and  insists  that  the  judgment  and  orders 
should  be  reversed  because  of  such  alleged  rulings. 

The  first  point  urged,  and  upon  which  the  defendant  places 
the  most  stress,  is  the  claim  that  plaintiff  is  estopped  by  rea- 
son of  a  former  judgment.  In  the  year  1889  the  plaintiff 
commenced  a  prior  action  against  Charles  Martin,  the  prede- 
cessor in  interest  of  the  defendant,  for  the  condemnation 
of  substantially  the  same  land  sought  to  be  condemned  in 
the  present  suit,  and  for  the  same  purpose,  to  wit,  for  the 
purpose  of  a  ditch  to  convey  away  the  waters,  and  drain 
the  lands  of  the  district.  During  the  trial  of  the  former 
suit,  and  before  its  conclusion,  the  parties  entered  into  a 
stipulation  to  the  effect  that  in  consideration  of  $250  the 
plaintiff  should  have  the  right  to  lay  an  iron  pipe  twelve 
inches  in  diameter  from  a  point  designated  at  the  lower  end 
of  the  laguna  in  a  straight  line  across  the  lands  of  Charles 
Martin,  for  a  distance  of  about  six  hundred  feet  to  a  curve 
in  the  stream,  the  said  pipe  to  be  laid  underground  and 
the  earth  filled  upon  it,  and  to  be  a  perpetual  easement  upon 
the  lands  of  the  said  Charles  Martin,  and  an  appurtenance 
to  the  lands  of  the  plaintiff.  The  stipulation  provided  that 
judgment  should  be  entered  accordingly,  which  was  done. 
The  judgment  described  the  location  of  the  pipe,  the  manner 
in  which  it  should  be  laid  and  maintained,  and  recited  the 
terms  and  conditions  of  the  stipulation.  The  line  so  de- 
scribed, and  over  which  the  pipe  was  laid,  was  not  over  or 
through  the  land  sought  to  be  condemned  for  a  ditch,  either 
as  described  in  the  former  action,  or  in  the  one  at  bar.  The 
plaintiff  paid  Martin  the  $250,  and  the  costs  incurred,  and 
proceeded  to  and  did  lay  the  twelve-inch  pipe  in  the  man- 
ner agreed  upon  and  provided  in  said  judgment  The  rule 
is  that  a  judgment  upon  the  merits  rendered  in  a  former 
suit  between  the  same  parties,  or  their  privies,  in  the  same 
right,  upon  the  same  cause  of  action  by  a  court  of  competent 
jurisdiction^  is  conclusive  and  an  estoppel  in  all  other  ao- 
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tions  between  the  same  parties,  or  their  privies.  This  doc- 
trine applies  also  to  condemnation  proceedings,  unless  the 
facts  and  circumstances  in  the  second  suit  show  a  greater  or 
different  necessity  from  that  set  forth  in  the  first  suit.  Af- 
ter a  careful  consideration  of  the  record  in  the  former  suit, 
we  conclude  that  it  does  not  estop  the  plaintiff  in  maintain- 
ing this  one.  It  was  sought  in  the  former  action  to  condemn 
the  same  land  for  the  same  purpose,  and  if  that  issue  had 
been  determined,  in  the  absence  of  any  change  of  circum- 
stances, it  would  be  conclusive  here;  but  the  issue  was  not 
tried,  nor  was  it  determined.  By  stipulation  it  was  in  effect 
withdrawn,  and  an  agreement  made  for  an  easement  to  lay 
a  pipe  in  the  ground  of  defendant  not  within  the  descrip* 
tive  calls  of  the  land  described  in  the  complaint.  No  land 
was  taken.  The  easement  to  lay  the  pipe  was  through  and 
over  different  land  from  that  described  in  the  complaint. 
The  plaintiff  agreed  to  pay,  and  did  pay,  $250  and  the  costs 
that  had  been  incurred  for  the  right  to  lay  the  pipe.  Judg- 
ment was  entered  upon  the  stipulation  evidently  for  the 
purpose  of  making  the  agreement  set  forth  in  the  stipula- 
tion a  matter  of  record.  The  judgment  can  have  no  greater 
effect  than  if  the  complaint  had  asked  for  an  easement  to 
lay  a  twelve-inch  iron  pipe  over  the  precise  location  described 
in  the  judgment,  and  after  trial  the  court  had  determined 
that  the  plaintiff  was  entitled  to  the  easement  as  prayed  for. 
In  such  case  the  judgment  would  be  an  estoppel  as  to  the 
question  of  the  right  to  lay  the  iron  pipe  in  the  ground  of 
defendant  as  located  and  described  in  the  judgment.  It 
would  not  estop  the  plaintiff  from  again  bringing  an  action 
to  condemn  different  land  for  the  purposes  of  a  drainage 
ditch.  The  plaintiff  withdrew  its  claim  for  the  condemna- 
tion of  the  land  in  the  first  suit  by  reason  of  the  stipula- 
tion. The  issue  was,  therefore,  not  determined,  nor  could 
it  have  been  determined  if  we  regard  the  stipulation  as  a 
pleading  authorizing  a  judgment  for  a  different  easement 
over  different  land.  Suppose  the  stipulation  had  been  to 
allow  the  plaintiff  to  lay  an  iron  pipe  in  the  ground  of  de- 
fendant on  a  different  tract  of  land,  wholly  disconnected 
with  the  drainage  of  plaintiff's  land,  and  judgment  had 
been  entered  accordingly,  could  it  be  said  that  the  judg- 
ment would  estop  the  plaintiff  from  maintaining  the  pres- 
ent action  t    The  issue  in  the  present  suit  is  as  to  the  nece»- 
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mty  of  taking  the  land  described  in  the  complaint  for  the 
purposes  therein  set  forth.  After  the  stipulation  was  made 
in  the  prior  suit  no  such  issue  was  in  the  case.  It  is  not 
the  policy  of  the  law  to  estop  a  party  from  maintaining 
an  action  by  reason  of  a  prior  judgment  upon  an  entirely 
different  issue.  We  have  not  lost  sight  of  the  fact  that  a 
judgment  upon  stipulation  by  consent  of  the  parties  is  bind- 
ing and  valid;  but  it  is  binding  only  as  to  the  matter  con- 
sented to  by  the  stipulation.  The  authority  for  the  judg- 
ment in  such  case  is  the  stipulation,  and  the  judgment  de- 
cides nothing  except  as  authorized  by  the  stipulation.  The 
plaintiff  paid  for  the  easement  it  took  by  stipulation  in  the 
prior  case.  The  law  compels  it  to  pay  for  the  land  con- 
demned in  the  present  case. 

In  Last  Chance  Min.  Co.  v.  TyUr  Min.  Co.,  157  U.  S.  683, 
[15  Sup.  Ct.  Bep.  733],  it  appeared  that  in  a  prior  action 
between  the  same  parties,  in  which  the  Last  Chance  Min- 
ing Company  was  defendant,  it  had  answered,  and  issue  was 
joined  as  to  the  possession  of  a  certain  triangular  part  of  a 
mining  claim  and  the  ores  therefrom.  The  action  resulted  in  a 
judgment  for  the  plaintiff  in  said  prior  suit,  and  against  the 
Last  Chance  Mining  Company  by  reason  of  the  withdrawal  of 
its  answer.  The  Tyler  Mining  Company  afterward  amended 
its  application,  so  that  it  excluded  the  triangular  piece  of 
land  included  in  the  prior  suit.  The  other  portions  of  the 
claim  of  the  Last  Chance  Mining  Company,  except  the  tri- 
angle, were  not  involved  in  the  prior  suit.  The  court  held 
that  the  judgment  was  not  an  estoppel  except  as  to  the  tri- 
angle, and  in  the  opinion  said:  ''The  particular  matter  in 
controversy  in  the  adverse  suit  was  the  triangular  piece  of 
ground,  which  is  not  the  matter  in  dispute  in  this  action. 
The  judgment  in  that  case  is  therefore  not  conclusive  as  to 
matters  which  might  have  been  decided,  but  only  as  to  mat- 
ters which  were  in  fact  decided.'* 

In  Haldeman  v.  United  States,  91  XT.  S.  584,  it  was  held 
that  a  judgment  by  consent  dismissing  a  prior  suit  was  not 
a  bar.  The  court  said:  ''But  there  must  be  at  least  one  trial 
of  a  right  between  the  parties  before  there  can  be  said  to  be 
an  end  of  the  dispute,  and  before  a  former  judgment  can 
avail  as  a  bar  to  another  suit.  •  •  .  There  was  neither  trial, 
nor  decision,  nor  averment  even,  that  the  parties  had,  by 
ttflir  agreement,  adjusted  the  matter  in  controveragr.  •  •  • 
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But  the  general  entry  of  the  dismissal  of  a  suit  by  agree- 
ment is  no  evidence  of  an  intention  to  abandon  the  claim  on 
which  it  is  founded,  but  rather  of  a  purpose  to  preserve  the 
right  to  institute  a  new  suit  if  it  becomes  necessary.  It  is 
a  withdrawal  of  a  suit  upon  terms.  These  terms  may  be 
more  or  less  important;  they  may  refer  to  coats,  or  they 
may  embrace  a  full  settlement  of  the  contested  points.  If 
ih^  are  sufScient  to  estop  the  plaintiff  the  plea  must  show 

Applying  the  reasoning  of  the  above  case  to  the  case  at  bar 
the  stipulation  does  not  show  that  plaintiff  agreed  to  aban- 
don its  right  forever  to  condenm  the  land  in  controversy. 

In  McCormick  v.  Oross,  135  Cal.  804,  [67  Pac.  7661,  tt 
was  held  that  in  an  action  of  replevin,  the  plea  in  abatement 
of  a  prior  action  pending  between  the  same  plaintiff  against 
the  same  defendant  to  recover  money  alleged  to  be  due  un- 
der a  contract  for  the  price  of  the  same  properly  was  not 
good.  In  the  opinion  it  is  said:  ''It  is  provided  in  section 
1908  of  the  Code  of  Civil  Procedure  that  a  judgment  or  order 
in  certain  cases  is  conclusive  between  the  parties  as  'to  the 
matter  directly  adjudged,'  and  in  section  1911,  'that  only 
is  deemed  to  have  been  adjudged  in  a  former  judgment  which 
appears  upon  its  face  to  have  been  so  adjudged,  or  which 
was  actually  and  necessarily  included  therein  or  necessary 
thereto.' '' 

In  an  opinion  of  Mr.  Justice  Harrison  in  Oakland  y.  Oak- 
land Water  Front  Co.,  118  Cal.  220,  [50  Pac.  300],  the  doc- 
trine  of  estoppel  by  reason  of  a  former  judgment  is  fully 
discussed,  and  the  authorities  cited.  It  is  there  said:  "The 
form  of  the  judgment  is  immaterial,  but  unless  it  appear 
from  the  record  that  it  was  given  upon  a  consideration  of 
the  merits  of  the  controversy,  or  if  it  afiSrmatively  appears 
that  the  merits  were  not  considered,  it  is  not  available  as  an 
estoppel/' 

In  Hughes  v.  United  States,  4  Wall.  232,  the  court  said: 
"In  order  that  a  judgment  may  constitute  a  bar  to  another 
suit  it  must  be  rendered  in  a  proceeding  between  the  same 
parties,  or  their  privies,  and  the  point  of  controversy  must 
be  the  same  in  both  cases,  and  must  be  determined  on  its  mer- 
its. If  the  first  suit  was  dismissed  for  defect  of  pleadings 
or  parties,  or  a  misconception  of  the  form  of  proceeding,  or 
the  want  of  jurisdiction,  or  was  disposed  of  on  any  ground 
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which  did  not  go  to  the  merits  of  the  action,  the  judgment 
rendered  will  prove  no  bar  to  another  suit.'' 

In  Fogter  y.  The  Richard  Buaieed,  100  Mass.  409,  [1  Am. 
Bep.  125],  the  rule  is  thus  stated:  ''To  be  a  bar  to  future  pro- 
ceedings it  must  appear  that  the  former  judgment  necessarily 
involved  the  determination  of  the  same  fact  to  prove  or  dis- 
prove which  it  is  pleaded  or  introduced  in  evidence.  It  is  not 
enough  that  the  question  was  one  of  the  issues  in  the  former 
suit.  It  must  also  appear  to  have  been  precisely  determined." 
(See  Freeman  v.  Marshal,  137  Cal.  159,  [69  Pac.  986] ; 
Bphraim  v.  Pacific  Bank,  136  Cal.  646,  [69  Pac.  436] ;  Free- 
man  on  Judgments,  sees.  251,  253,  256,  257,  260,  271 ;  KniU 
singer  v.  Brawn,  72  Ind.  468.) 

It  may  further  be  said  that  the  complaint  having  alleged, 
and  the  jury  having  found,  that  the  taking  of  the  land  is 
now  necessary  for  the  uses  and  purposes  of  plaintiff,  the  pre- 
sumption, in  the  absence  of  evidence,  is  that  new  facts  and 
circumstances  were  shown.  It  is  claimed  by  the  defendant 
that  the  former  judgment  in  effect  determined  that  it  was 
not  then  necessary  to  take  the  land  for  the  purposes  of  a 
ditch.  The  evidence  showing  that  it  is  now  necessary  to 
take  it,  the  burden  is  placed  upon  defendant  to  show,  not 
only  the  prior  judgment  between  the  same  parties  as  to  the 
same  subject  matter,  involving  the  same  issue,  but  that  there 
have  been  no  new  facts  or  circumstances  to  now  justify  the 
taking.  Our  attention  has  not  been  called  to  any  evidence 
showing  such  fact,  and  we  have  been  unable  to  find  any  in 
the  record.  On  the  other  hand,  plaintiff's  witness  Frost,  a 
dvil  engineer,  testified  that  in  April,  1903,  he  found  the 
water  standing  five  feet  deep  on  the  land  in  the  lagoon  at  a 
point  five  thousand  feet  above  the  bridge;  that  the  natural 
outlet  of  the  laguna  is  the  creek,  the  bed  of  which  should 
be  widened,  deepened  and  cleaned  out;  that  the  proposed 
plan  is  the  only  practicable  plan  of  draining  the  lagoon,  and 
the  quantity  of  land  proposed  to  be  taken  is  a  little  over 
half  an  acre.  Dodge,  a  civil  engineer,  also  testified  that  to 
carry  the  fiow  of  water  it  is  necessary  to  excavate  the  ditch 
a  distance  of  eight  hundred  and  forty  feet  below  the  bridge. 
When  asked  if  the  pipe-line  would  carry  off  the  water  of  the 
lagoon  as  well  as  the  natural  flow  of  the  creek,  he  answered : 
''It  won't  ran  off  at  all;  no  natural  flow  of  the  creek.  The 
natural  flow  of  the  creek  is  four  feet  higher  than  the  lagoon. 
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The  bed  of  the  creek  below  the  bridge  has  been  raised  sev- 
eral feet  since  I  surveyed  it  in  1888/'  There  is  other  tes- 
timony, but  the  above  is  sufficient  to  show  the  present  neces- 
sity for  taking  the  land  for  the  public  use  designated  in  the 
complaint. 

Defendant  contends  that  there  is  no  necessity  for  the  pub- 
lic improvement  proposed — ^the  drainage  of  the  lands  in- 
cluded in  the  district.  As  before  stated,  it  has  been  held 
that  the  district  is  a  corporation  created  and  existing  un- 
der a  valid  act  of  the  legislature.  The  board  of  trustees  of 
the  district  employed  civil  engineeis  to  survey,  plan,  locate 
and  estimate  the  cost  of  the  works  necessary  to  drain  the 
district,  and  determined  that  it  was  necessary  to  drain  the 
district  in  accordance  with  the  plans  of  the  engineers.  The 
determination  of  the  board  of  trustees  as  to  the  necessity 
for  draining  the  district  is  final  in  this  case.  It  is  not  a 
matter  that  is  subject  to  review  by  the  courts.  The  plain- 
tiff is  a  corporation  authorized  to  drain  and  reclaim  lands. 
A  ditch  or  aqueduct  for  draining  or  reclaiming  land  has 
been  declared  by  the  legislature  to  be  a  public  use.  (Code 
Civ.  Proc,  sec.  1238,  subd.  4.)  It  was,  therefore,  not  neces- 
sary to  prove  that  the  drainage  of  the  district  was  necessary, 
but  only  that  the  taking  of  the  lands  of  defendant  was  neces- 
sary for  such  drainage.  (City  of  Pasadena  v.  Stimson,  91 
CaL  238,  [27  Pac.  604] ;  Santa  Ana  v.  Harlin,  99  Cal.  539. 
[84  Pac.  224].)  As  to  the  necessity  for  taking  the  land, 
the  verdict  of  the  jury  was  for  plaintiff,  and  it  is  sufficient 
to  say  that  the  evidence  supports  it. 

It  is  claimed  that  the  court  erred  in  certain  rulings  as  to 
the  amount  of  damage  to  which  the  defendant  was  entitled 
by  the  severance  of  the  land  not  sought  to  be  condemned 
from  the  portion  sought  to  be  condenmed.  We  have  ex- 
amined the  rulings,  and  find  nothing  of  sufficient  impor- 
tance to  justify  a  reversal  of  the  case.  The  principal  claim 
is  that  defendant  should  have  been  permitted  to  show  that 
the  portion  of  its  land  north  of  the  road  and  adjacent  to 
the  laguna  receives  moisture  by  the  seepage  from  the  laguna, 
and  that  the  drainage  of  the  laguna  will  damage  its  land 
by  depriving  it  of  such  moisture.  The  evidence  offered  for 
the  purpose  of  proving  this  was  that  of  the  Martins.  By 
examining  the  testimony  of  Charles  Martin  we  find  that  he 
testified  that  ''the  pipe  as  it  is  now  constructed^  in  conneo- 
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tion  with  the  creek,  drains  the  lagoon,  and  carries  the  water 
from  the  lagoon  in  time  to  permit  of  the  cultivation  of  the 
lagoon/'  He  farther  testified  that  the  water  has  been  off  the 
lagoon  safficient  to  permit  its  cultivation  by  the  first  of  May 
during  the  average  for  the  past  fifteen  years.  Charles  E. 
Martin  testified  that  the  water  is  off  the  lagoon  in  May. 
"The  pipe  carries  the  water  away  until  it  is  entirely  dried 
up.  There  has  not  been  a  year  to  my  knowledge  when  that 
pipe  has  not  carried  away  the  water,  and  entirely  dried  the 
lagoon."  It  is  thus  seen  that  when  defendant  claims  that 
the  condemnation  is  not  necessary  it  produces  evidence  to 
show  that  the  old  pipe  drained  the  laguna  dry  by  the  first 
of  May,  and  then,  on  the  question  of  damages,  it  offered  evi- 
dence to  prove  that  draining  the  laguna  by  the  proposed 
system  would  deprive  it  of  the  seepage  from  the  laguna  dur- 
ing the  summer  months.  We  are  of  opinion  that  the  ques- 
tion of  damages  to  the  parcel  of  land  not  sought  to  be  con- 
demned was  fairly  submitted  to  the  jury  on  the  evidence, 
and  its  finding  of  $500  damage  to  such  land  ia  a  fair  dedoo* 
tion  from  the  evidence. 
The  judgment  and  order  are  afSrmed. 

Hall,  J.y  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eourt, 
after  judgment  in  the  district  court  of  appeal,  was  denied  l^ 
the  supreme  court  on  May  9,  1907. 


[CiT.  No.  331.    Second  Appellate  Diatrict.— Marcb  11,  1907.] 

ELENA    P.    DB    WOLPSKILL,    AppeUant,    v.    GEO.    A. 
SMITH  and  DATUS  R  MYERS,  RespondentBU 

Water  Bights — ^Wateb  Flowino  rsoic  Wells  on  Abandoned  On* 
Claim — Ineffectiyx  Deed. — ^Where  an  oil  mining  claim  has  been 
abandoned  hj  the  owner,  after  sinking  several  wells  thereon,  without 
the  discover/  of  oil,  the  abandoned  claim  reverts  to  its  original 
status  as  part  of  the  public  domain;  and  a  subsequent  deed  from  the 
original  owner,  eonvejing  aU  right  in  the  land  and  in  the  wells 
and  water  therein  and  flowing  therefrom,  ii  inefleotive  ta  ooatoj 
anj  interest  in  the  land  or  water. 
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Id. — ^Appropbiation  or  Watkb  in  Stbxaics  on  Pubuo  Land — Obiqin 
IiCMATEBiAL — Pebcx)lation. — ^Water  flowing  in  a  stream  on  puUie 
land,  whether  from  a  spring,  or  from  abandoned  wells  situated 
thereon,  is  subject  to  appropriation  under  section  410  of  the  Givil 
Code.  The  fact  that  the  stream  maj  be  owing  to  the  percolation 
of  water,  whether  caused  naturally  in  a  flowing  spring  or  artlficallj 
in  flowing  wells  bored  in  the  ground,  is  immaterial.  The  stream  im 
each  case  is  equally  the  subject  of  appropriation. 

lb. — ^MODI  OP  APPBOPSIATION — ^NonCB— DILIGKNT  PBOBSOOnON  OP  WOftK 

— ^Relation  to  Notioi — ^Hindbanoi  bt  Sbttleb. — ^Under  the  dvil 
Code,  the  posting  of  the  notice  of  claim  to  the  water  does  not  alone 
constitute  an  appropriation,  but  within  sixty  days  thereafter  the 
construction  of  the  means  of  diversion  must  be  commenced  and  pros- 
ecuted diligently  and  uninterruptedly,  and  when  completed  the 
claimant 's  right  to  the  use  of  the  water  relates  to  the  time  of  post- 
ing the  notice.  But  where  the  wells  were  capped  by  a  subsequent 
settler  on  the  land  so  as  to  hinder  the  completion  of  the  work,  said 
settler  is  in  no  condition  to  assert  that  the  daimant  had  failed  to 
prosecute  the  work  with  diligence  and  to  become  an  active  appro- 
priator. 

Id. — Pbiobitt  op  Bight  op  Wat  Against  Sxttlsbs. — Under  the  act  of 
Congress  of  July  16,  1866,  and  the  amendments  thereto,  the  right 
of  way  for  vested  and  accrued  water  rights  and  rights  to  ditches 
used  in  connection  therewith  are  assured  against  subsequent  set- 
tlers  and   homestead  claimants. 

Id. — Eppbot  op  Posting  Notigb — ^Vested  Bight. — ^By  posting  the  no- 
tice of  claim  in  a  conspicuous  place  at  each  of  the  wells,  before  any 
settlement  including  the  nme,  the  claimant  became  vested  with  the 
right  to  use  the  stream  of  water  flowing  therefrom,  together  with 
the  right  to  construct  over  and  across  the  land  the  necessary  ditches 
to  convert  and  conduct  the  same  to  the  place  of  intended  use^  as 
against  any  subsequent  settlers  whose  claim  included  the  same  or  any 
part  thereof. 

Id. — Suppicibnt  Beoobo  op  Nonas — ^Aoknowuedgmknt  not  BMqummK 
Where  the  notice  posted  at  each  well  was  identica],  it  was  only 
necessary  to  record  one  copy  thereof,  and  no  acknowledgment  of 
the  notice  was  necessaiy  to  insure  its  proper  record.  The  purpose 
of  recording  is  to  furnish  notice  of  claimant's  rights  to  subsequent 
settlers  upon  the  land,  or  subsequent  appropriators  of  the  water;  and 
the  record  of  a  single  copy  of  the  notice  is  sufficient  for  that  pur- 
pose. 

Id. — ^BiOHT  OP  Wat  pob  Pipb-unk — The  fact  that  one  of  tha  defend- 
ants, prior  to  plaintiff's  appropriation  of  the  stream  of  water,  had 
taken  steps  to  obtain  a  right  of  way  for  a  pipe-line  over  the  land, 
the  boundaries  of  which  proposed  right  of  way  included  the  land 
•n  which  the  wells  were  located,  gave  him  no  right  as  against  pUdii- 
tiff's  appropriation  of  the  stream  of  water  flowing  therefrom. 


March,  1907.]         De  Wolfskill  v.  Smith.  177 

Ip. — ^Liicrr  or  Vested  Wateb  Bight — Developmsnt  or  Additional 
WELU9  NOT  Included. — The  Tested  water  right  belonging  to  the 
appropriator  of  the  stream  of  water  flowing  from  the  existing  weUs, 
as  against  subsequent  claimants  of  the  land,  is  limited  to  the  right 
to  complete  the  eonatruction  of  the  ditch  so  as  to  divert  such  stream 
to  the  point  of  intended  usCi  and  does  not  include  the  right  to 
enter  upon  the  land  for  the  purpose  of  developing  water  b/  boring 
additional  wells. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Biver- 
side  County.    J.  8.  Noyes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Barstow  &  Variel,  and  Thomas  T.  Porteous,  for  AppeUantt 

John  O.  North,  and  0.  P.  Sanders,  for  Respondents. 

SHAW,  J. — ^Appeal  from  judgment  in  favor  of  defendants. 
This  action  inyolves  the  right  to  water  flowing  from  artesian 
weUs  located  upon  government  land« 

It  is  based  upon  the  following  facts :  Sometime  during  the 
year  1900  an  oil  company  commenced  boring  for  oil  in  a 
canyon  in  the  southeast  quarter  of  the  northwest  quarter  of 
section  4,  township  3  south,  range  2  west,  S.  B.  M.  It  con- 
tinued the  prosecution  of  its  work  until  January,  1901,  when, 
after  having  bored  three  wells  and  found  no  oil  or  other 
mineral  substance,  it  abandoned  the  work.  At  the  time  of 
the  commencement  of  said  work,  and  up  to  October  20, 
1902,  the  said  land  was  unsurveyed  land  of  the  government, 
and,  except  as  to  the  time  that  said  oil  company  was  prose- 
cuting said  work,  was  unoccupied.  The  three  weUs  bored 
are  in  line  with  the  bed  of  the  canyon,  distant  about  five 
hundred  feet  apart.  The  lower  well  has  since  its  comple- 
tion by  said  oil  company  flowed  five  inches  of  water,  measured 
under  a  four-inch  pressure;  the  second  or  middle  well,  three 
inches  under  like  measurement;  and  from  the  upper  well  no 
water  at  all  flows.  On  the  ninth  day  of  October,  1902,  and 
after  the  oU  company  had  abandoned  all  work  upon  the  prem- 
ises upon  which  said  wells  were  located,  it  executed  to  the 
plaintiff  a  deed  whereby,  for  a  valuable  consideration,  it  pur- 
ported to  convey  to  said  plaintiff  all  its  right,  title  and  in- 
terest in  and  to  said  forty  acres  of  land  and  said  wells  and 
ff  CaL  App.— la 
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the  water  therein  and  flowing  therefrom.  That  thereafter, 
on  October  13,  1902,  plaintiff  posted  in  a  conspicuous  place 
at  each  of  said  wells  a  notice  of  appropriation,  as  follows: 

"NOTICE  OF  APPROPRIATION  OP  WATER. 

"Take  notice  that  the  undersigned  claims  fifteen  hundred 
inches  of  water  measured  under  a  four-inch  pressure  flow- 
ing from  and  at  the  wells  bored  by  the  San  Jacinto  Oil  Com- 
pany on  the  land  which  would  be  the  northwest  quarter  of 
section  four,  township  three  south,  range  two  west,  San 
Bernardino  meridian,  if  said  land  were  surveyed  by  the 
United  States,  and  I  intend  to  divert  said  water  at  the  three 
several  points  where  this  notice  is  posted,  to  wit,  at  each 
of  said  wells  bored  by  the  San  Jacinto  Oil  Co. 

"I  intend  to  use  said  water  for  domestic  and  irrigation  pur- 
poses on  the  land  which  was  known  as  the  Rancho  San  Ja- 
cinto Nuevo  and  the  Moreno,  Lakeview  and  Alessandro  Col- 
onies and  adjoining  lands  in  the  county  of  Riverside,  state 
of  California. 

"I  intend  to  divert  said  water  by  means  of  ditches  of  suffi- 
cient capacity  to  carry  same,  leading  from  each  of  said  points. 

"Dated  the  thirteenth  day  of  October,  1902. 

"ELENA  P.  de  WOLFSKILIi. 
"Witness: 

"DAVID  Q.  WOLFSKILL.'' 

That  on  October  16th  following  one  copy  of  the  above  no- 
tice was  filed  for  record  in  the  office  of  the  county  recorder 
of  Riverside  county,  but  that  neither  of  said  notices  or  copy 
filed  was  ever  acknowledged. 

That  on  October  20, 1902,  one  of  the  defendants,  George  A. 
Smith,  entered  upon  and  took  possession  of  the  entire  north- 
west quarter  of  said  section  as  a  homestead  under  the  laws 
of  the  United  States,  and  since  said  date  Smith  has  been  in 
possession  of  said  premises  and  of  the  wells  located  thereon 
and  the  water  flowing  therefrom,  and  has  fully  complied  with 
the  provisions  of  the  law  relating  to  the  acquisition  of  gov- 
ernment land  by  settlers  thereon  for  homesteads. 

That  on  August  21,  1902,  Datus  E.  Myers  did,  under  and 
in  accordance  with  a  certain  act  of  Congress,  file  in  the  proper 
United  States  land  office  certain  documents,  data  and  maps 
required  by  said  act  of  Congress,  whereby  he  located  a  right 
of  way  for  a  pipe-line  one  hundred  feet  in  width  and  extend- 
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ing  across  and  through  said  forty  acres  upon  which  said  wells 
were  located,  and  embracing  within  its  boundary  lines  the  land 
upon  which  all  of  said  wells  are  located.  That  thereafter, 
on  November  17,  1902,  said  Myers,  under  the  act  of  Congress 
entitled,  ''An  Act  for  the  relief  of  Thomas  B.  Valentine," 
selected  said  southeast  quarter  of  said  northwest  quarter,  and 
being  the  forty  acres  upon  which  said  wells  were  located,  and 
duly  filed  certificate  of  location  ^'E  No.  20,"  for  forty  acres 
of  land  issued  in  accordance  with  said  act,  and  said  selection 
was  allowed. 

That  plaintifF  duly  commenced  the  construction  of  the  ditch 
required  to  convey  the  water  sought  to  be  appropriated  to 
her  land  and  prosecuted  the  work  continuously  until,  at  the 
instance  of  defendant  Smith,  she  was  enjoined  from  entering 
or  working  upon  the  northwest  quarter  of  said  section  on 
which  he  had,  on  October  20,  1902,  located  his  homestead. 

That  said  defendant  Smith  capped  the  wells,  fenced  the 
land  in  and  prevented  plaintifF  from  doing  any  work  on  said 
premises,  or  taking  or  diverting  any  water  therefrom,  and 
claims  the  right  so  to  do  by  virtue  of  this  claim  and  occupancy 
of  said  premises  as  a  homestead. 

No  issue  as  between  defendants  is  involved,  the  sole  question 
being  the  right  of  plaintiff  as  against  both  defendants.  From 
a  judgment  in  favor  of  defendants  the  plaintiff  appeals. 

Appellant  bases  her  claim  to  the  water,  first,  upon  the  deed 
of  conveyance  from  the  oil  company;  second,  upon  the  no- 
tice of  appropriation,  duly  followed  (so  far  as  not  prevented 
by  the  acts  of  defendant  Smith)  by  the  statutory  steps  re- 
quired for  the  actual  appropriation  of  water  subject  to  ap- 
propriation under  the  laws  of  this  state.  As  against  plain- 
tiff, the  defendant  Myers  claims  the  water  by  virtue,  first, 
that  the  wells  are  located  within  the  boundary  lines  of  the 
right  of  way  for  the  pipe-line  which  he  located  on  August 
21,  1902,  which  location  was  prior  in  date  to  either  the  al- 
leged posting  of  notice  of  appropriation  or  purchase  made  by 
plaintiff;  second,  that  his  selection  of  the  forty  acres  of  land 
under  the  Valentine  scrip  entitles  him  to  the  fiow  of  the  wells 
as  against  plaintiff. 

Smith's  claim  is  by  virtue  of  his  being  an  actual  occupant 
of  the  land  under  the  homestead  laws  of  the  United  States. 

Plaintiff's  claim  to  the  wells  or  the  water  fiowing  there- 
from,  so  far  as  such  claim  is  based  upon  purchase  and  con- 
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▼ejrance  from  the  oil  company  which  had  bored  the  wells, 
cannot  be  sustained.  The  fact  that  these  flowing  wells  re- 
sulted from  a  froitlesB  effort  to  discover  oil  gave  the  com- 
pany no  right,  title  or  interest  in  the  land  or  stream  of  water 
flowing  thereon.  The  laws  governing  the  location  of  placer 
claims  apply  with  equal  force  to  the  location  of  oil  claims. 
(Miller  Y.  Chrisman,  140  CaL  441,  [98  Am.  St  Bep.  63,  73 
Pac.  1083,  74  Pao.  444].)  The  oil  company  had  acquired 
no  right,  title  or  interest  in  the  land  or  water  which  it  could 
legally  convey.  No  attempt  had  been  made  to  comply  with 
the  laws  applicable  to  the  location  of  an  oil  claim.  Its  rights. 
if  it  had  any,  to  the  land,  weUs,  or  water  flowing  therefrom, 
terminated  when  it  ceased  work  thereon  and  abandoned  its 
efforts  to  discover  oil.  Admitting  that  actual  occupation  of 
the  land  accompanied  by  active  work  thereon,  in  the  prosecu- 
tion of  its  efforts  to  discover  oil,  entitled  the  company  to  poa- 
session,  such  right  terminated  upon  a  failure  to  discover  oil, 
and  when,  prior  to  October  9th,  it  abandoned  the  enterprise. 
(Weed  V.  Snook,  144  CaL  439,  [77  Pac.  1023] ;  Miller  v. 
Chrisman,  supra.) 

Where  a  miner  abandons  his  claim,  it  reverts  to  its  original 
status  as  part  of  the  unoccupied  public  domain.  A  subse- 
quent locator  takes  it  with  all  shafts,  tunnels  and  drifts,  how- 
ever extensive  or  costly.     (20  Ency.  of  Law,  p.  733.) 

The  same  principle  applies  to  an  oil  claim,  and  it  follows 
that  inasmuch  as  the  San  Jacinto  Oil  Company  had  prior 
to  October  9,  1902,  abandoned  the  premises  upon  which  the 
weUs,  one  flowing  five  inches  and  one  flowing  three  inches, 
were  located,  the  land  reverted  to  its  original  status  as  a  part 
of  the  public  domain.  It  was,  on  October  13,  1902,  the  date 
of  posting  the  notice  of  appropriation  of  the  water,  a  part 
of  the  unoccupied  government  land.  Was  this  water  sub- 
ject to  appropriation  t  In  our  opinion  it  was.  The  law  is 
well  settled  that  water  flowing  from  springs  upon  the  pub- 
lic lands  of  the  United  States  is  subject  to  appropriation 
under  section  1410  of  the  Civil  Code,  which  provides  that 
''The  right  to  the  use  of  running  water  flowing  in  a  river 
or  stream,  or  down  a  canyon  or  ravine,  may  be  acquired  by 
appropriation.''  (Ely  v.  Ferguson,  91  CaL  187,  [27  Pac. 
587] ;  De  Necochea  v.  Curtis,  80  Cal.  397,  [20  Pac.  563,  22 
Pao.  198] ;  Strait  v.  Brown,  16  Nev.  317,  [40  Am.  Bep.  497].) 
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The  fact  that  the  flow  of  the  stream  from  the  spring  is 
caused  by  water  percolating  through  the  soil  does  not  deprive 
it  of  the  character  which  makes  it  subject  to  appropriation. 
'*  Where  percolating  waters  collect  or  are  gathered  in  a  stream 
running  in  a  defined  channel,  no  distinction  exists  between 
waters  so  running  under  the  surface  or  upon  the  surface 
of  land."  (Cross  v.  Kiits,  69  Cal.  217,  [58  Am.  Rep.  658, 
10  Pac.  409].)  Water  passing  through  the  soil,  not  in  a 
stream  but  by  way  of  filtration,  is  not  distinctive  from  the 
soil  itself;  the  water  forms  one  of  its  component  parts.  In 
this  condition  it  is  not  the  subject  of  appropriation.  When, 
however,  it  gathers  in  sufficient  volume,  whether  by  per- 
colation or  otherwise,  to  form  a  running  stream,  it  no  longer 
partakes  of  the  nature  of  the  soil,  but  has  become  separate 
and  distinct  therefrom  and  constitutes  a  stream  of  flowing 
water  subject  to  appropriation.  The  water  in  question  here 
is  the  stream  issuing  from  the  wells,  and  it  is  immaterial 
for  the  purposes  of  this  discussion  whether  this  stream  is 
supplied  by  water  percolating  and  filtering  through  the  earth 
or  not;  at  all  events,  it  has  gathered  into  a  stream.  No  dis- 
tinction can  be  made  between  the  water  flowing  from  these  ar- 
tesian wells  and  that  flowing  from  the  springs.  ''Water 
rising  to  the  surface  of  the  earth  from  below  and  either  flow- 
ing away  in  the  form  of  a  small  stream  or  standing  as  a 
pool  or  small  lake,"  is  the  definition  of  a  spring  given  by  the 
Century  Dictionary.  This  definition  is  equally  applicable 
to  an  artesian  well.  The  stream  in  either  case  may  re- 
sult from  the  gathering  of  water  at  some  point,  whether  near 
or  distant,  which  produces  the  stream,  the  flow  of  which  is 
by  natural  causes  forced  to  the  surface.  In  the  one  case 
the  aperture  or  opening  through  which  it  finds  its  way  to  the 
surface  is  the  result  of  nature's  forces;  in  the  other,  it  is  pro- 
duced by  artificial  means;  the  fact  that  it  is  produced  by 
boring  a  hole  in  the  ground  in  no  wise  changes  its  char- 
acter. In  either  case  the  water  flows  to  the  surface  natur- 
ally. When  a  stream  of  unappropriated  water  flows  from  an 
artesian  well,  having  its  location  upon  unoccupied  govern- 
ment land,  it  is  the  subject  of  appropriation  to  the  same  ex- 
tent as  the  waters  of  a  natural  spring  likewise  located. 

Posting  the  notice  of  claim  to  the  water  does  not  constitute 
an  appropriation.  The  Civil  Code,  section  1416,  provide*! 
that  within  sixty  days  the  claimant  must  commence  the  eon- 


182  De  WoiiPSKiLL  v.  Smith.         [6  Cal.  App. 

struction  of  the  works  in  which  he  intends  to  divert  the 
water  and  must  prosecute  the  work  diligently  and  uninter> 
ruptedly.  And  section  1418,  Civil  Code,  provides  that  by 
a  compliance  with  the  rules  contained  in  section  1416,  the 
claimant's  right  to  the  use  of  the  water  relates  back  to  the 
time  the  notice  was  posted.  His  right  to  the  water  depends 
upon  his  complying  with  the  provisions  of  the  law  and  mak- 
ing an  actual  appropriation  of  its  use.  The  court  finds  that 
the  claimant  did  commence  the  work  within  sixty  days  after 
posting  the  notice  and  prosecuted  it  continuously  until  en- 
joined therefrom  at  the  instance  of  defendant  Smith  on  De- 
cember 10,  1902,  after  Smith  had  settled  upon  the  land,  and 
that  Smith  fenced  the  land  and  prevented  her  from  con- 
structing the  ditch.  Having  capped  the  wells  and  enjoined 
appellant  from  entering  upon  the  land  to  complete  the  ditch, 
by  means  of  which  she  sought  to  divert  the  water  to  the  place 
of  intended  use,  respondents  are  in  no  position  to  assert  that 
appellant  has  failed  to  prosecute  the  work  with  diligence 
and  become  an  actual  appropriator. 

By  act  of  Congress  passed  July  16,  1866,  [14  Stats,  at 
Large,  253],  it  is  provided:  **That  whenever  by  priority  of 
possession  rights  to  the  use  of  water  for  mining,  agricultural, 
manufacturing,  or  other  useful  purposes,  have  vested  and 
accrued,  and  the  same  are  recognized  and  acknowledged  by 
the  local  customs,  laws  and  the  decisions  of  the  courts,  the 
possessoiTi  and  owners  of  such  vested  rights  shall  be  main- 
tained and  protected  in  the  same,  and  the  right  of  way  for 
the  construction  of  ditches  and  canals  for  the  purposes  afore- 
said is  hereby  acknowledged  and  confirmed.'*  (U.  S.  Rev. 
Stats.,  sec.  2339,  [U.  S.  Comp.  Stats.  1901,  p.  1437].) 

Later  this  act  was  amended  by  a  provision  to  the  effect  that 
all  homesteads  allowed  should  be  subject  to  vested  and  ac- 
crued water  rights  and  rights  to  ditches  used  in  connection 
therewith. 

By  posting  the  notice  appellant  from  that  time  became 
vested  with  the  right  to  the  use  of  the  stream  of  water  then 
flowing  from  these  wells,  together  with  the  right  to  construct 
over  and  across  the  land  the  necessary  ditches  to  divert  and 
conduct  the  same  to  the  place  of  intended  use.  Both  Myers 
and  Smith  took  the  property  subject  to  the  rights  of  appel- 
lant to  the  stream  of  water  then  flowing  thereon,  together 
with  the  right,  without  interference,  to  construct  th«  neces- 


March,  1907.]         Db  Wolfskill  v.  Smith.  183 

saiy  ditches  for  its  diversion,  which  rights  accrued  and 
became  Tested  in  her  under  the  said  acts  of  Congress  and 
the  laws  and  decisions  of  this  state.  The  language  used  in 
Taylor  v.  Abbott,  103  Cal.  421,  [37  Pac.  408],  where  it  is 
said  that  the  above-quoted  section  ''does  not  confer  the  right 
to  enter  upon  lands  in  the  possession  of  another  for  the  pur- 
pose of  securing  the  water  thereon,  or  of  completing  an  at- 
tempted diversion  of  water,''  is  not  applicable  to  this  case, 
for  the  reason  that  in  that  case  no  sufficient  notice  had  been 
posted,  and  therefore  no  right  to  the  water  had  accrued  or 
become  vested  under  the  local  laws  and  decisions  of  the  courts. 

The  notice  was  posted  in  a  conspicuous  place  at  each  well, 
and  the  claim  is  for  fifteen  hundred  inches  of  water  ^'flow- 
ing from  and  at  the  wells."  It  appears  that  these  wells  are 
in  line  with  the  bed  of  the  canyon,  and  the  lower  one  about 
five  hundred  feet  distant  from  the  one  next  above,  or  middle 
one,  and  that  no  water  flows  from  the  upper  one.  Under 
these  facts  we  regard  the  notice  as  a  sufficient  designation 
of  the  point  of  diversion,  as  well  as  sufficient  in  substance 
to  meet  the  requirements  of  section  1415,  Civil  Code.  Nor 
was  it  necessary,  the  notices  being  identically  the  same,  to 
record  more  than  one  copy.  The  purpose  of  recording  is 
to  furnish  notice  of  claimant's  rights  to  subsequent  settlers 
upon  the  land  or  appropriators  of  the  water,  and  this  ob- 
ject was  fully  attained  by  recording  one  copy. 

The  fact  that  defendant  Myers  had,  prior  to  the  posting 
of  the  notice  of  appropriation,  taken  steps  to  obtain  a  right 
of  way  for  a  pipe-line  over  the  land,  the  boundaries  of  which 
proposed  right  of  way  included  the  land  on  which  the  wells 
were  located,  gave  him,  as  against  appellant,  no  right  to  the 
stream  of  water  flowing  therefrom. 

It  is  finally  urged  in  support  of  the  judgment  that  the  copy 
of  the  notice  recorded  was  not  acknowledged,  and  therefore 
not  entitled  to  be  recorded,  and  if  recorded,  did  not  constitute 
constructive  notice  of  appeUant's  claim  to  the  water,  or 
impart  any  notice  to  defendants. 

Section  1161  of  the  Civil  Code  provides  that,  *' before  an 
instrument  can  be  recorded,  unless  it  belongs  to  the  class  pro- 
vided for  in  either  sections  1159,  1160,  1202,  or  1203,  its  ex- 
ecution must  be  acknowledged."  Copies  of  notices  of  ap- 
propriation of  water  are  not  designated  in  the  excepted 
daases  mentioned  in  said  sections.    The  copy  of  such  n<H 
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tice  required  to  be  recorded  by  section  1415,  Civil  Code,  is 
not,  in  our  judgment,  such  an  instrument  the  execution  of 
which  is  required  to  be  acknowledged  as  a  condition  of  being 
recorded,  within  the  meaning  of  section  1161  above  quoted 
*'The  word  Mnstrument,'  as  used  in  the  codes,  invariably 
means  some  written  paper  or  instrument  signed  and  delivered 
by  one  person  to  another,  transferring  the  title  to  or  giving 
a  lien  on  property,  or  giving  a  right  to  a  debt  or  duty." 
{Eoag  V.  Howard,  55  GaL  564.)  This  language  was  used 
in  holding  that  a  writ  of  attachment  was  not  an  ''instru- 
ment" within  the  meaning  of  the  statute;  but  it  is  cited  with 
approval  in  Wamock  v.  Harlow,  96  Cal.  298,  [31  Am.  St  Rep. 
209,  31  Pac.  166],  where  it  is  held  that  a  notice  of  lis  pendens 
is  not  an  instrument,  yet  provision  is  made  for  recording 
such  notice  of  an  action  affecting  the  title  to  real  estate. 
(Code  Civ.  Proc,  sec.  409.  And  also  in  Foorman  v.  Wal- 
lace,  75  Cal.  555,  [17  Pac.  680].) 

Rapalje  defines  an  acknowledgment  to  be:  ''The  act  of  one 
by  whom  a  deed  has  been  executed,  in  declaring  before  a  com- 
petent court  or  officer  that  it  is  his  act  and  deed."  Section 
1415,  Civil  Code,  does  not  require  the  notice  which  is  posted, 
and  which  presumably  is  signed  by  the  claimant,  to  be  re- 
corded, but  a  copy  thereof,  not  necessarily  signed  by  the  party 
claiming  the  water.  It  may  be  made  and  filed  by  a  stranger. 
Inasmuch  as  the  copy  of  the  notice  is  required  to  be  recorded, 
and  as  this  copy  is  not  required  to  be  made  or  filed  by  the 
claimant,  it  seems  clear  that  the  legislature  did  not  contem- 
plate that  it  should  be  acknowledged  in  order  to  be  recorded. 

The  northerly  or  upper  well  supplies  no  stream  of  running 
water,  and  hence  affords  no  water  subject  to  appropriation. 
Nor  do  the  facts  entitle  appellant  to  enter  the  land  for  the 
purpose  of  developing  water  by  boring  additional  weUs,  but 
she  has  an  accrued  and  vested  right  to  prosecute  her  work 
under  and  in  accordance  with  the  provisions  of  section  1416 
of  the  Civil  Code  in  the  construction  of  the  necessary  ditches 
to  convey  the  stream  of  water  flowing  from  the  two  southerly 
wells  to  the  place  of  intended  use,  and  do  all  things  neces- 
sary to  complete  the  actual  appropriation  of  the  stream  of 
water,  in  accordance  with  the  notice  posted  on  October  18^ 
1902. 
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The  judgment  is  reversed,  and  the  trial  court  will  render 
a  judgment  for  appellant  in  accordance  with  the  views  herein 
expressed. 

Allen,  P.  J.,  and  Taggart^  J.,  concurred. 


[dr.  No.  880.    Tint  AppeHate  District.— March  12,  1907.] 

GBOBGB  K  FORD,  Eespondent,  v.  W.  M.  CANNON  et  aL, 
Defendants;  FRANK  FREEMAN  et  al.,  Appellants. 

Obdkb  ArpomTiNo  Bbceivxb— Appeal — FAUiUBB  to  Sxbvb  Konoi  tjpov 
<<Advxbsx  Pabtt" — ^Dismissal* — ^In  an  action  bj  the  plaintiff  to 
enforce  an  agreement  in  relation  to  a  trust  f nnd  in  which  plaintiff 
and  defendants  were  beneficiaries,  in  which  a  reeelYer  of  the  fnnd 
was  appointed,  upon  appeal  bj  part  of  the  defendants  from  the 
order  appointing  the  receiver,  a  eodefendant,  who  was  a  party  to 
the  order,  and  whoee  interest  in  the  fond  will  be  affected  hj  the 
PBYersal  or  modification  of  the  order,  is  an  "adTerse  partjr"  who 
must  be  served  with  the  notice  of  appeal,  and  for  failure  to  ssrys 
him  therewith   the  appeal  must  be  dismissed. 

MOTION  to  dismiss  an  appeal  from  an  order  of  the  Su- 
perior Court  of  the  City  and  County  of  San  Francisco  ap- 
pointing a  receiver.    Thomas  F.  Oraham,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
F.  H.  Gould,  for  Appellants. 

Stanly  Moore,  L.  A.  Gibbons,  and  George  K  Ford,  for  R6* 
spondent 

BURNETT,  J. — ^The  action  is  based  upon  an  alleged  tmst 
agreement.  By  the  complaint  it  appears  that  one  of  the 
defendants,  Samuel  C.  Pierce,  had  a  cause  of  action  for  dam- 
ages against  the  Mountain  Copper  Company.  He  entered 
into  an  agreement  with  plaintiff,  who  is  an  attorney  at  law, 
whereby  the  latter  was  to  furnish  all  the  money  necessary 
for  tht  prosecution  of  said  cause  of  action  and  also  to  aet 
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as  the  attorn^  of  the  former  in  whatever  proceeding  was 
quired,  and  it  was  agreed  that  Ford  should  receive  for  such 
services  one-half  of  the  amount  recovered  by  suit,  compro- 
mise or  otherwise.  Thereafter  plaintiff  entered  into  an 
agreement  with  Freeman,  Gannon  and  one  Charles  L.  Don- 
ohoe,  whereby  the  last  three  were  to  perform  said  services 
and  pay  all  the  costs,  and  the  four,  after  deducting  the  costs, 
were  to  share  equally  the  amount  received,  to  wit,  one-half 
of  what  was  recovered.  It  was  further  agreed  that  defend- 
ants. Freeman  and  Donohoe,  should  secure  from  Pierce  a 
new  contract  in  pursuance  of  said  arrangement  Accord- 
ingly, Pierce  and  Freeman  entered  into  a  written  contract 
whereby  Freeman  was  to  represent  him  in  the  litigation, 
advancing  all  the  costs  and  receiving  for  his  services  one- 
half  of  what  should  be  recovered.  Freeman  agreed  with 
plaintiff  and  defendants  Cannon  and  Donohoe,  that  he  would 
receive  said  money  in  trust  and  the  four  would  share  it 
equally.  Suit  was  brought  on  behalf  of  Pierce  and  he  re- 
covered the  sum  of  $15,000.  The  judgment  was  assigned 
to  Freeman,  who  received  it  in  trust  for  the  parties  named — 
Ford,  Cannon,  Freeman  and  Donohoe.  The  money  was  af- 
terward paid  to  Freeman  and  Donohoe,  who  hold  the  greater 
portion  of  it  in  trust  for  plaintiff  and  defendants.  Defend- 
ants Freeman,  Donohoe  and  Cannon  each  advanced  certain 
costs  and  expenses  in  said  action.  Plaintiff  demanded  of 
them  that  they  account  to  plaintiff  for  the  moneys  they  and 
each  of  them  received  and  paid  out,  but  they  refused  to  do 
so.  There  is  also  an  allegation  of  the  insolvency  of  Free- 
man and  Donohoe.  Plaintiff  made  application  to  have  a 
receiver  appointed  **to  take  charge  of  the  money  or  fund 
in  the  complaint  in  said  cause  described,  during  the  pendency 
of  this  action  ...  on  the  ground  that  the  money  or  fund  de- 
scribed in  the  complaint  herein  is  liable  to  be  lost,  removed 
or  materially  injured."  The  application  was  heard  upon  the 
verified  complaint  and  the  affidavit  of  defendant  Donohoe 
den3ring  all  the  material  allegations  of  the  complaint.  De- 
fendant Cannon  appeared  upon  the  hearing  of  said  motion 
and  also  requested  the  appointment  of  a  receiver.  It  was  con- 
tested by  the  other  defendants,  who  have  appealed  from  an 
order  which  was  made  appointing  a  receiver. 

Cannon  has  moved  to  dismiss  the  appeal  on  the  ground  that 
no  service  was  made  upon  him  of  the  notice  of  appeal,  of 
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the  transcript  or  of  the  appellants'  points  and  authorities. 
It  is  admitted  that  he  was  not  served,  but  it  is  claimed  that 
he  is  not  ''an  adverse  party"  within  the  meaning:  of  section 
940,  Code  of  Civil  Procedure,  which  provides  that  the  no- 
tice of  the  appeal  must  be  served  ''on  the  adverse  party  or 
his  attorney."  There  can  be  no  doubt  that  Cannon  was 
a  party  to  the  proceeding.  He  was  expressly  made  a  de- 
fendant in  the  action  and  the  notice  of  the  motion  for  the 
appointment  of  a  receiver  was  addressed  to  all  the  defend- 
ants and  he  appeared  and  participated  in  the  hearing.  It 
must  be  manifest  that  he  is  a  party  in  the  legal  sense,  which 
means  that  he  has  been  made  and  become  such  in  a  mode 
prescribed  by  law,  so  that  he  is  bound  by  the  proceedings. 
(Bobinson  v.  Vanderberg  Co,,  37  Ind.  335;  Baskett  v.  Has- 
sell,  107  U.  S.  608,  [2  Sup.  Ct.  Rep.  415].)  Whether  he  is 
an  "adverse"  party  must  be  determined  by  an  examination 
of  the  complaint  and  the  proceedings  culminating  in  the  ap- 
pointment of  the  receiver.  "Whether  a  party  to  the  action 
is  adverse  to  the  appellant  must  be  determined  by  their  rela- 
tive positions  on  the  record  and  the  averments  in  their  plead- 
ings, rather  than  from  the  manner  in  which  they  may  mani- 
fest their  wishes  at  the  trial,  or  from  any  presumption  to 
be  drawn  from  their  relation  to  each  other  or  to  the  sub- 
ject matter  of  the  action  in  matters  outside  of  the  action." 
{Harper  v.  Hildreth,  99  Cal.  268,  [33  Pac.  1103].)  As  to 
the  meaning  of  the  term  "adverse"  used  in  this  connection 
there  can  be  little  doubt  In  Senter  y.  De  Bernal,  38  Cal. 
640,  it  was  declared: 

"Every  party  whose  interest  in  the  subject  matter  of  the 
appeal  is  adverse  to  or  will  be  affected  by  the  reversal  or 
modification  of  the  judgment  or  order  from  which  the  ap- 
peal has  been  taken,  is,  we  think,  an  'adverse  party'  within 
the  meaning  of  these  provisions  of  the  code,  irrespective  of 
the  question  whether  he  appears  upon  the  face  of  the  record 
in  the  attitude  of  plaintiff  or  defendant  or  intervener,  .  .  . 
Our  code  allows  any  and  every  party  who  is  aggrieved  to 
appeal  without  joining  anyone  else,  no  matter  what  may  be 
the  character  of  the  judgment  against  him,  whether  joint 
or  several;  and,  in  this  respect,  works  a  change  from  the 
former  practice,  but  he  is  required  to  notify  all  other  parties 
who  are  interested  in  opposing  the  relief  which  he  seeks  by 
his  appeal,  if  they  have  formally  appeared  in  the  action  u 
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the  court  below,  or  his  appeal,  as  to  those  not  served,  will 
prove  ineffectual,  and  also  as  to  those  served,  if  the  relief 
sought  is  of  such  a  character  that  it  cannot  be  granted  as  to 
the  latter  without  being  granted  as  to  the  former  also." 

To  the  same  effect  are  BandaU  v.  Hunter ^  69  CaL  80,  [10 
Pac.  130] ;  MilUken  v.  Houghton,  75  CaL  539,  [17  Pac.  641] ; 
In  re  Castle  Dome  Min.  etc.  Co.,  79  Cal.  246,  [21  Pac  746] ; 
Lancaster  v.  Maxwell,  103  Cal.  67,  [36  Pac.  951] ;  Earnhardt 
V.  Edwards,  111  CaL  428,  [44  Pac.  160] ;  Vincent  v.  ColUns, 
122  Cal.  387,  [55  Pac.  129]. 

The  appointment  of  a  receiver  is  a  matter  in  which  defend- 
ant Cannon  was  interested  equally  with  plaintiff.  He  was 
one  of  the  beneficiaries  of  the  trust  fund  which  the  receiver 
was  authorized  and  directed  to  take  into  his  possession  and 
control.  The  reversal  of  the  order  appointing  the  receiver 
would  affect  his  interest  in  the  same  manner  as  it  would  that 
of  plaintiff.  If  Cannon  is  not  an  adverse  party,  there  is  no 
adverse  party  shown  by  the  record.  It  seems  to  me,  in  view 
of  the  decisions,  that  the  question  is  scarcely  open  to  aerious 
controven^. 

There  is  no  doubt  that  the  matter  is  jurisdictional,  and 
while  it  is  not  clear  that  it  was  a  proper  case  for  the  appoint- 
ment of  a  receiver,  we  are  precluded  from  considering  that 
question  in  this  proceeding. 

The  appeal  is  dismissed* 

Cooper,  P.  J.,  and  Kerrigan,  J.,  coneuned. 


[dr.  No.  824.    Fint  AppeUate  Difltrict.— -Mardi  14,  1907.] 

In  the  Matter  of  the  Estate  of  JOHN  FAY,  Deceased. 
MARY  J.  SCOTT  et  al.,  Appellanta,  v.  JOHN  FAY  and 
LUKE  FAY,  Bespondenta. 

INSTATES  or  Dkgeasb)  Persons — Invaud  Teust  Undeb  Will — 8ub- 
PSNSION  or  PowsB  or  Alienation — ^Title  or  Hsibs. — ^A  trust  un- 
der the  will  of  a  deceased  person  providing  for  an  absolute  eoa- 
tinuanee  thereof  for  the  period  of  twentjr-fiye  years  may  bj  possibil- 
ity  suspend  the  power  of  alienation  beyond  lives  in  being,  and  is 
Invalid  and  Toid  under  sections  716  and  716  of  the  CSvil  Oode;  and 
the  title  beeama  vested  in  the  hein  of  the  deceased  tsstatoiw 
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lD<— ^DmmiBirnoM — GbNviTANoi  by  Widow  to  8on. — Where  the  de- 
eeased  left  surriTizig  him  his  wife  and  two  soub,  and  the  widow, 
during  adminiBtration,  eonvejed  all  of  her  interest  in  the  estate  to 
•ne  of  the  sons,  her  interest  in  the  estate  vested  in  him,  regardless 
of  whether  the  property  was  eommunitj  property  or  separate  prop- 
erty, and  the  estate  was  properly  distributed  to  the  two  sons,  ae- 
eording  to  their  reepeetlTe  interests  in  the  estate. 

A^PPEAL  from  a  decree  of  the  Superior  Court  of  the  Cily 
aid  County  of  San  Francisco,  distributing  the  estate  of  a 
aseeased  person,  and  from  an  order  denying  a  new  trial 
J.  V.  Coffey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
Louis  S.  Beedy,  and  J.  F.  Bowie,  for  Appellants. 
James  G.  Maguire,  for  Bespondents. 

COOPER,  P.  J. — ^Appeal  from  decree  of  final  distribution, 
and  from  an  order  denying  appellants'  motion  for  a  new 
trial. 

The  will  of  deceased  was  duly  admitted  to  probate  and 
bears  date,  ''May  twenty-fifth,  eighteen  hundred  and  fifty- 
nine. '*    It  contains  the  following  clause: 

''I  will  all  my  separate  properly  and  all  my  share  of  the 
community  property  of  every  description,  name  and  nature 
both  real  and  personal,  to  my  brother,  David  Fay,  and  my 
son,  John  Fay,  in  trust  for  the  benefit  of  my  three  children, 
Luke  Fay,  Mary  Montealegre  and  John  Fay. 

''The  said  David  Fay  and  John  Fay,  or  either  of  them,  to 
hold  and  manage  said  property  for  the  space  of  twenty-five 
years  from  this  date;  they  shall  keep  the  property  in  repair, 
pay  all  expenses,  and  divide  the  income  from  said  properly 
monthly  or  quarterly  between  my  children,  Luke,  May  and 
John,  or  their  children,  if  they  should  have  any;  if  either 
of  my  children  should  die  without  lawful  children  of  their 
t>ody,  then  the  survivor  shall  inherit  their  share;  should  all 
of  my  children  die  before  the  expiration  of  this  trust  with- 
out lawful  children  it  is  my  wish  that  my  sister,  Mary  J. 
Scott,  or  her  children  should  inherit  or  have  all  of  my  share 
of  the  estate,  David  Fay  or  my  son,  John  Fay,  will  act  ox 
manage  the  property  without  giving  bonds." 
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The  court  below  found  that  Mary  Montealgre  (the  only 
daughter  of  said  deceased)  died  without  lineal  descendants 
prior  to  the  death  of  deceased ;  that  the  provisions  of  the  will 
above  quoted  are  invalid,  and  the  trust  thereby  attempted 
to  be  created  is  void,  for  the  reason  that  the  absolute  power 
of  alienation  of  the  property  therein  mentioned  is  thereby 
suspended  for  a  longer  period  than  during  the  continuance 
of  the  lives  of  persons  in  being  at  the  creation  of  such  limita- 
tion or  condition,  or  at  the  death  of  said  testator,  capable 
of  taking  the  same  under  said  provisions,  and  for  the  rea- 
son that  there  were  and  are  no  persons  in  being  1^  whom 
an  absolute  interest  in  possession  can  be  conveyed;  that  the 
period  of  the  said  trust  expired  and  ceased  prior  to  the 
death  of  the  testator,  and  that  said  trust  clause  is  void  for 
uncertainty. 

The  deceased  left  surviving  him  his  wife  and  two  sons, 
Luke  Fay  and  John  Fay,  his  only  children.  After  the  death 
of  deceased  Bridget  M.  Fay,  his  widow,  and  the  mother  of 
Luke  Fay  and  John  Fay,  conveyed  all  her  title  and  interest 
in  the  estate  to  John  Fay,  and  such  conveyance  was  made 
pending  the  administration  and  prior  to  the  decree  of  dis- 
tribution. The  property  was  distributed  to  the  two  sons, 
Luke  Fay  and  John  Fay. 

The  contestants  are  Mary  J.  Scott,  the  sister  of  deceased, 
and  her  children,  being  the  sister  and  her  children  named  in 
the  said  trust  clause  of  the  will. 

The  main  question  in  the  case  is  as  to  the  validity  of  the 
trust  clause,  and  if  the  clause  is  void  the  decree  should  be 
affirmed.  We  are  of  opinion  that  the  court  correctly  held 
the  trust  clause  void.  It  provides  for  an  absolute  period 
of  twenty-five  years  for  its  continuance,  during  which  time 
the  power  of  alienation  is  suspended.  The  testator  had  three 
children,  who  were  in  being  at  the  time  he  made  the  will, 
and  he  had  the  right  to  suspend  the  power  of  alienation  dur- 
ing the  continuance  of  their  lives,  but  he  did  not  limit  or 
suspend  the  power  of  alienation  during  their  lives  only.  He 
suspended  it  for  twenty-five  years.  If  they  should  all  die 
before  the  expiration  of  the  twenty-five  years,  he  suspended 
the  power  of  alienation  still  for  twenty-five  years.  He  di- 
rected the  income  to  be  paid  to  ''their  children  if  they  should 
have  any."  Ou,r  code  expressly  provides  that  the  power 
of  alienation  cannot  be  suspended  by  any  limitation  or  eon- 
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dition  whatever  for  a  longer  period  than  during  the  con- 
tinuance of  the  lives  of  persons  in  being  at  the  creation  of 
the  limitation  or  condition.  That  every  future  interest  is 
void  in  its  creation  which  by  any  possibility  may  suspend 
the  absolute  power  of  alienation  for  a  longer  period  than  is 
prescribed  in  the  chapter  on  alienation.  (Civ.  Code,  sees.  715, 
716.) 

The  court  has  often  discussed  and  upheld  these  sections, 
and  it  is  only  necessary  to  cite  two  of  the  leading  cases — In 
re  Walkerly,  108  CaL  627,  [49  Am.  St.  Rep.  97,  41  Pac.  772] ; 
Estate  of  Fair,  132  Cal.  523,  [84  Am.  St  Bep.  70,  60  Pac. 
442,  64  Pac.  1000]. 

In  view  of  what  has  been  said  the  findings  as  to  whether 
or  not  the  property  was  community  property,  and  the  rulings 
in  relation  thereto,  become  immaterial.  Whether  the  prop- 
erty was  all  community  property,  or  all  separate  property, 
it  vested  in  the  widow  of  the  deceased  and  his  two  sons.  The 
widow  having  conveyed  her  portion  to  John  Fay,  the  decree 
of  distribution  properly  distributed  that  to  him. 

The  decree  and  order  are  affirmed. 

Kerrigan,  J.,  and  Hall,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  April  11,  1907,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  May  13,  1907. 


[GIv.  No.  814.    Second   AppeUato  DiBtriet.— March  15,   1907.] 

CHABLES  CALLOWAY,  Respondent,  v.  ORO  MINING 
CO.  et  aL,  Defendants;  FLORENCE  A.  STOUQH,  Ap- 
pellant. 


Aoncm  vob  Sskvicbs    PUAPme — ^Pbomisi  or  Husbaiid  and  Wn^* 

AlONBlCBNT — ^PbOHISX  GW  WllS— CAUSX  OF  AOTIOH  NOT  CHANQB^— 

Statutb  or  Limitations. — In  an  action  for  services,  where  the  or- 
iginal complaint  aUeged  a  promise  bj  husband  and  wife  to  pay 
for  services  rendered  on  mining  propertj  owned  hy  the  wife,  an 
anis&dment  made  more  than  two  years  after  the  promise,  omitting 
tkt  knsbaad  as  a  partf  and  aUeging  only  a  promise  by  the  wif% 
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does  not  show  a  change  of  the  cause  of  action  against  her  nor  dis- 
close a  bar  of  the  statute  of  limitations,  which  runs  onlj  to  the 
filing  of  the  original  complaint,  to  which  the  amendment  relates. 

Id. — Obiqinal  Sebvigxs  to  Insolvent  Gobpokation — ^Nxw  Employ- 
liXNT  BT  Wir»— Obioinal  Pbomisb— Assionmxnt  or  Claims — 
Finding — Insuitioixnt  Paoor. — ^Where  the  services  of  workmen  on 
the  mine  were  originally  rendered  to  a  corporation  which  became  in- 
solvent^ and  which  was  in  possession  under  an  executory  contract 
with  the  owner,  who,  to  prevent  threatened  proceedings  against  the 
corporation  and  its  stockholders  made  an  original  promise  that  if 
they  would  continue  to  work  the  mine,  she  would  pay  them  when  she 
regained  possession,  their  continuance  in  work  became  a  new  4'«* 
ployment  by  her;  and  an  alleged  assignment  of  the  claims  of  kL» 
workmen  against  her  to  the  plaintiff,  and  a  finding  thereof  is  lut 
supported  by  proof  of  an  assignment  of  claims  by  them  against 
the  corporation,  in  the  absence  of  proof  of  any  assignment,  oral  or 
otherwise,  of  their  claims  against  the  owner. 

Id. — JxTBisDionoN  ow  Suit — Skbvioxs  or  Plaintut — Amount  Glaimsd^ 
The  jurisdiction  of  the  suit,  notwithstanding  the  absence  of  proof 
of  the  alleged  assignment,  is  not  determined  by  the  amount  of  the 
services  of  the  plaintiff  but  by  the  whole  amount  elaimed  in  the 
complaint. 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
Diego  County  denying  a  new  triaL    E.  S.  Torrance,  Judge. 

The  faets  are  stated  in  the  opinion  of  the  court. 

0*  H.  Bippey,  and  A.  Haines,  for  Appellant. 
F.  P.  Willard,  for  Respondent. 

ALLEN,  P.  J. — Action  for  personal  services  of  plaintiff 
and  assignors.  Judgment  for  plaintiff;  new  trial  denied. 
Appeal  by  Florence  A.  Stough,  one  of  the  defendants,  from 
the  order  denying  a  new  trial. 

It  appears  from  the  record  that  Mrs.  Stough,  the  appel- 
lant, on  July  16,  1902,  was  the  owner  of  mining  property 
in  San  Diego  county  which  was  subject  to  an  executory  con- 
tract of  sale,  under  which  the  Oro  Mining  Company,  a  cor- 
poration, was  in  possession.  Plaintiff  and  three  others  were 
engaged  in  work  on  the  mine  for  the  corporation,  and  be- 
coming dissatisfied  by  reason  of  default  in  the  payment  of 
their  wages,  determined  to  quit  work  and  to  institute  pro- 
to  collect  their  unpaid  wage^i.    Mrs.  Stough, 
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infonned  of  this  threatened  action  upon  the  part  of  the 
employees,  authorized  one  MuUins,  a  stockholder  in  the  cor- 
poration, to  agree  with  the  workmen  that  if  fhey  would 
continue  at  work  and  keep  the  mine  free  from  water,  she 
would  pay  them  their  wages  when  she  obtained  possession 
of  the  mine.  This  promise  and  proposition  Mullins  com- 
municated to  the  men  and  they  continued  at  work  on  the 
mine  until  November  7,  1902,  at  which  date  the  appellant 
obtained  possession  of  the  mine.  She,  however,  refused  pay- 
ment and  the  workmen  all  made  out  an  account,  which  upon 
its  face  was  a  statement  of  wages  due  from  the  Oro  Mining 
Company,  a  corporation,  claimed  to  have  been  earned  be- 
tween April  and  December,  1902,  being  the  aggregate  of  the 
wages  due  from  the  corporation  before  the  agreement  of  ap- 
pellant and  that  earned  by  them  after  such  agreement. 
These  statements  of  account  all  of  the  workmen,  except  plain- 
tiff, assigned  to  plaintiff,  who  thereupon  brought  this  ac- 
tion against  the  corporation,  Mrs.  Stough,  her  husband,  and 
certain  stockholders  in  the  corporation. 

In  the  original  complaint  it  was  averred  that  the  promise 
to  pay  for  the  labor  after  July  was  made  by  Mr.  and  Mrs. 
Stough.  More  than  two  years  after  the  maturity  of  the 
daim,  the  complaint  was  amended  by  an  allegation  that  the 
contract  was  with  Mrs.  Stough  alone.  Appellant  makes 
the  point  that  this  amendment  changed  the  cause  of  ac- 
tion, and  that  more  than  two  years  having  intervened  be- 
tween the  maturity  of  the  claim  and  the  filing  of  the  amended 
complaint,  the  statute  of  limitations  barred  recovery.  The 
action,  however,  was  upon  the  obligation  which  was  sought 
to  be  enforced,  and  which,  under  the  original  complaint,  was 
a  joint  and  several  obligation.  There  was  no  change  in  the 
cause  of  action  by  the  filing  of  the  amended  complaint,  the 
effect  of  which  was  to  dismiss  the  action  as  against  one  of 
the  defendants.  The  time  to  which  the  statute  of  limita- 
tions runs  is  the  filing  of  the  original  complaint.  (Frost  v. 
Witter,  132  Cal.  425,  [84  Am.  St.  Rep.  53,  64  Pac.  705].) 

The  evidence  is  ample  to  support  every  finding  of  the  court, 
except  that  relating  to  the  assignment  to  plaintiff  by  the  other 
workmen  of  their  daims.  The  allegations  of  the  complaint, 
which  are  supported  by  the  evidence,  show  that  the  contract 
between  the  workmen  and  Mrs.  Stough,  made  by  her  agent 
Mullins,  was  an  independent^  original  promise  upon  her  parti 
•  CaL  App.— 18 
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disconnected  from  any  obligation  or  prior  employment  of 
the  corporation.  From  the  time  it  was  made  until  Novem- 
ber 7th  the  men  engaged  in  work  were  in  the  employ  of 
Mrs.  Stough.  Whatever  claim  they  had  was  one  against 
her  individually,  and,  under  the  allegations  of  the  amended 
complaint,  against  her  alone.  The  complaint  averred  an  as- 
signment in  writing  by  the  other  workmen  to  plaintiff  of 
their  claims  against  Mrs.  Stough.  The  court  so  finds;  but 
there  is  no  evidence  in  the  record  to  support  such  finding. 
On  the  contrary,  the  only  assignment  offered  in  evidence  was 
the  assignment  of  a  claim  against  the  corporation  and  for 
services  rendered  such  corporation  during  the  time  the  men 
were  in  the  employ  of  appellant.  The  assignment  was  a 
fact  at  issue  and  the  proof  thereof  as  essential  as  that  of  the 
indebtedness.  (Brotun  v.  Curtis,  128  CaL  196,  [60  Pac 
773].) 

The  finding  that  the  claim  against  Mrs.  Stough  was  as- 
signed in  writing  to  the  plaintiff  before  the  commencement  of 
the  action  has  no  support  in  the  evidence;  nor  is  there  any 
evidence  of  an  oral  assignment.  The  fact  that  the  parties 
who  were  claimed  to  be  plaintiff's  assignors  were  witnesses 
upon  the  trial  and  testified  to  the  genuineness  of  their  signa- 
tures upon  the  assignment  claimed  against  the  corporation 
does  not  tend  to  prove  any  assignment  of  their  claim  against 
appellant 

It  is  claimed  by  appellant  further  that  the  evidence  not 
warranting  a  judgment  upon  the  assigned  claims,  the  court 
was  without  jurisdiction  to  render  judgment  upon  the  or- 
iginal claim  of  plaintiff  in  that  the  same  was  in  amount  less 
than  $300.  This  cannot  be  maintained.  The  amount  of  the 
claim  in  the  complaint  is  determinative  of  the  question  of 
jurisdiction,  and  that  exceeded  the  $300.  While  it  is  with* 
in  the  power  of  this  court  to  modify  the  judgment  by  affirm- 
ing the  same  to  the  extent  of  the  original  claim,  we  are  im* 
pressed  from  an  examination  of  the  record  with  the  fact  that 
there  is  a  strong  probability  that  evidence  of  an  assignment 
may  be  supplied  upon  another  trial,  and  that  it  is  in  the 
furtherance  of  justice  that  another  trial  of  the  action  be  had. 

It  is  therefore  ordered  that  the  order  denying  a  new 
trial  is  reversed,  and  the  cau;>e  remanded  for  further  pro- 
oeedings. 

Shaw,  J.,  and  Taggart,  J.,  concurred. 
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[GIt.  No.  210.    Third  Appellate  District. — ^March  16,  1907.] 

ANNA  THOMPSON,  Respondent,  v.  C.  M.  WHEELER,  Ap- 
pellant. 

OBDm  Orantino  Kxw  Trial — ^Revhw  upon  Afpbal — ^iNsxTmoroiv 
Rbcobd — ^Pbesumftion. — ^Upon  appeal  from  an  order  granting  a 
new  trial,  the  appellant  miut  present  a  record  which  affirmatlTelj 
■hows  error  in  the  granting  of  the  motion.  In  the  absence  of  a  bill 
of  exceptions  showing  the  grounds  of  the  motion  and  what  was 
nsed  npon  the  motion,  where  the  record  does  not  establish  the  con- 
trary, it  win  be  conclusiYelj  presumed  in  f ayor  of  the  order  that 
it  was  in  part  based  upon  some  ground  npon  which  affidavits  could 
he  used,  and  that  such  were  used|  and  were  sufficient  to  justify 
the  order. 

W*«-8tatehxnt  on  Motion  fob  New  Trial. — ^A  statement  on  motion 
for  a  new  trial  which  may  be  sufficient  on  appeal  from  an  order 
denytsg  the  motion  may  be  wholly  insufficient  to  show  error  in  the 
granting  of  the  motion.  It  is  the  duty  of  the  party  who  would 
•how  aneh  error  to  see  that  the  record  establishes  iU 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
Joaquin  County,  granting  a  new  triaL    W.  B.  Nutter,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
A  H.  Caipenter,  for  Appellant. 
Ashley  ft  Nemniller,  for  Respondent 

HURNETT,  J.— Defendant  had  judgment,  but  the  trial 
court  granted  plaintiff's  motion  for  a  new  trial.  From  this 
order  the  appeal  was  tahen. 

The  record  does  not  show  what  evidence  was  used  upon  the 
motion  for  a  new  trial,  nor  upon  what  ground  the  court  based 
its  order.  The  notice  of  motion  is  not  disclosed.  In  refer- 
ence to  the  matter  all  that  the  transcript  reveals  is:  '^Where- 
upon, within  the  time  by  law  prtscribed  therefor,  plaintiff 
filed  with  the  Clerk  of  said  Court  and  served  upon  defend- 
ant, notice  of  her  intention  to  move  said  Court  to  vacate  said 
decision  and  to  grant  plaintiff  a  new  trial  of  said  action"; 
and:  ''The  Court  this  day  made  an  order  that  plaintiff's  mo- 
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tion  to  vacate  and  set  aside  the  decision  rendered  in  said  ac- 
tion, heretofore  argued  and  submitted,  be  and  the  same  is 
hereby  granted,  to  which  order  the  defendant  duly  excepted/' 

In  Skinner  r.  Horn,  144  Cal.  280,  [77  Pae.  905],  the  su- 
preme court,  speaking  through  Mr.  Justice  Angellotti,  said: 
'^The  presumption  is  that  the  order  granting  a  new  trial 
was  properly  made,  and,  in  the  absence  of  a  bill  of  excep- 
tions showing  what  was  used  on  the  motion,  unless  the  rec- 
ord on  appeal  establishes  the  contrary,  it  will  be  oondusiTely 
presumed  in  favor  of  the  order  that  the  motion  was  in  part 
based  upon  some  ground  upon  which  affidavits  could  be  used^ 
that  affidavits  were  in  fact  used  on  the  hearing,  and  also 
that  such  affidavits  were  sufficient  to  justify  the  court  in  the 
making  of  the  order  appealed  from.  If,  therefore,  the  ap- 
pellant fails  to  present  a  record  which  shows  affirmatively 
that  the  lower  court  erred  in  granting  a  new  trial,  $uch 
failure  wiU  operate  solely  to  his  own  disadvantage.'' 

In  the  same  case,  reported  in  Skinner  v.  Horn,  146  CaL 
62,  [79  Pac.  597],  in  the  opinion  by  the  chief  justice  refer- 
ring to  the  previous  order  of  the  supreme  court  denying 
the  motion  to  amend  the  record,  is  found  the  following  dee- 
laration:  ''We  held  that  a  party  appealing  from  an  order 
must  bring  up  a  record  demonstrating  conclusively  that  the 
lower  court  erred  in  its  ruling  or  must  fail  in  his  appeal, 
and  that  an  order  granting  a  new  trial  must  be  affirmed  when 
the  record  contains  nothing  but  a  statement  on  motion  for 
a  new  trial,  and  fails  to  show  that  the  motion  was  not  based 
also  upon  one  or  more  of  the  grounds  which  require  affidavits 
for  their  support  •  .  •  Non  constat,  therefore,  that  the  or- 
der granting  a  new  trial  was  not  supported  by  affidavits  dis- 
closing newly  discovered  evidence,  or  some  other  of  the  first 
four  grounds  for  the  motion.  (Code  Civ.  Proc,  sec.  657.) '* 
The  foregoing  is  decisive  of  this  appeal. 

Appellant's  answer  to  this  contention  is  that  ''as  the  bill 
was  prepared  by  her,  the  point,  if  well  taken,  would  seem 
to  be  an  attempt  to  take  advantage  of  her  own  wrong.''  It 
is  obvious,  however,  that  it  is  not  a  question  of  morals,  but 
of  legal  procedure.  Besides,  the  present  record  might  be 
sufficient  to  answer  plaintiff's  purpose  if  her  motion  had  been 
denied,  but  it  is  not  sufficient  to  show  error  of  the  court  in 
granting  the  motion.    And  it  is  hardly  to  be  expected  thas 
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one  litigant  will  be  solicitotis  to  perfect  the  record  for  the 
special  benefit  of  his  adversary. 
The  order  i«  affirmed. 

Chipman,  P.  J.^  and  Hart,  J.,  eoncnrred. 


[CSt.  No.  257.    Third  AppeDato  District.— March  16,  1907.] 

JOSEPH  SCHWIND,  Respondent,  v.  FLORISTON  PULP 
AND  PAPER  COMPANY,  Appellant 

Action  worn  Death — Niolioincx  or  Fxllow-skbvant. — An  employee  is 
not  liable  for  a  death  caused  by  the  negligence  of  a  fellow-servant 
of  the  deceased,  employed  in  the  same  general  business  by  the  same 
employer,  where  there  was  no  negligence  of  the  employer  in  em- 
ploying such  fellow-servant,  and  no  remissness  in  the  conduct  of  the 
employer  toward  tho  deceased. 

iDn — CONTSIBUTOBT  NSOUOXNOB  OV  DeCKASCD— WALKING  BSTWEZN  CABS 

LiABLB  TO  BE  MoYiD — ^Lack  or  Obdinast  Cabb. — The  deceased  was 
gnilty  of  eontributory  negligence  in  attempting  to  cross  a  railroad 
track  between  the  cars  of  a  train  which  were  liable  to  be  moved 
at  any  time,  without  taking  any  precaution  to  avoid  the  injury, 
wbieh  he  might  have  avoided  by  the  use  of  ordinary  care. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing  a  new  trial.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Van  Ness  &  Redman,  for  Appellant 

D.  W.  Burohard,  and  O.  W.  Schell,  for  Respondent 

BURNETT,  J.— The  action  is  for  damages  brought  by 
respondent  for  the  death  of  his  minor  son. 

The  complaint  alleges  that  ''on  July  31,  1901,  the  said 
Joseph  Schwind,  minor  son  of  the  plaintiff  herein,  was  in 
the  employ  of  the  defendant  corporation  in  the  electrical 
department  thereof.    That  on  said  day,  and  at  the  times 
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hereinafter  mentioned,  and  for  a  long  time  prior  thereto,  the 
defendant  operated  and  maintained  a  railroad  track  that  was 
situated  and  placed  parallel  to,  and  a  short  distance  from, 
the  factory  building  owned  and  operated  by  it  at  Floriston. 
That  upon  said  track,  as  aforesaid,  the  defendant,  at  all  of 
said  times  hereinbefore  mentioned,  operated  cars  propelled 
by  steam  for  the  purpose  of  transmitting  and  carrying  freight 
to  and  from  said  factory.  That  near  the  center  of  said 
factory  and  fronting,  adjacent  to  said  railroad  tracks,  as 
aforesaid,  a  door  was  placed  and  maintained  by  the  defend- 
ant, through  and  by  which  employees  and  those  having  oc- 
casion to  go  to  said  factory  gained  admission  thereto  and 
exit  therefrom.  That  a  pathway  existed  leading  from  said 
entrance  across  the  track  at  right  angles  to  the  public  high* 
ways  of  said  town  of  Floriston,  which  said  pathway  during 
all  of  said  times  was  used  with  the  full  knowledge,  consent, 
and  direction  of  the  defendant,  its  officers  and  agents.  In 
the  manipulation  of  the  said  railroad  it  was  the  habit  and 
custom  of  the  defendant  to  so  adjust  its  freight-can  as  to 
keep  said  pathway  space  open  in  order  to  enable  the  said 
path  to  be  traveled.  That  on  the  thirty-first  day  of  July, 
1901,  and  about  the  hour  of  4:30  o'clock  P.  M.  of  said  day, 
and  while  the  said  Joseph  Schwind,  minor  child  of  this  plain- 
tiff, was  so  employed  by  the  defendant  corporation,  a  su- 
perintendent directed  the  said  Joseph  Schwind  to  go  on  an 
errand,  which  necessitated  and  required  that  the  said  Schwind 
should  leave  said  building,  cross  said  track,  and  go  to 
another  part  of  the  said  town  of  Floriston.  That  when  the 
■aid  Joseph  Schwind,  in  pursuance  of  such  direction,  step- 
ped out  of  the  door  of  said  factory,  there  was  a  freight  train 
standing  on  said  track,  broken,  so  as  to  leave  two  box-cars 
about  four  feet  apart  at  the  ends,  in  such  a  manner  as  to 
leave  said  pathway  open  for  purposes  aforesaid.  That  it 
was  the  custom  and  habit  of  said  defendant  at  all  said  times 
to  have  said  passage  kept  open  and  free  in  said  manner  as 
herein  stated.  That  while  the  said  Joseph  Schwind,  pursu- 
ant to  said  directions  as  aforesaid,  was  walking  along  the  said 
trail  and  passageway,  and  at  the  moment  that  he  was  cross- 
ing between  said  cars  so  left  open,  the  defendant  negligently 
and  without  warning  caused  said  cars  to  collide,  and  thereby 
to  mangle  and  kill  the  said  Joseph  Schwind.  That  the  said 
Joseph  Schwind  was  not  guilty  of  any  act  that  contributed 
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to  said  injury.  That  the  servants  and  employees  of  defend- 
ant in  charge  of  said  train  caused  to  be  precipitated  against 
one  of  the  box-cars  a  freight-car  that  was  not  in  charge  of 
any  brakeman,  or  other  person,  nor  attached  to  any  engine 
that  could  control  the  same,  and  no  signal  of  any  character 
was  given  to  the  said  Joseph  Schwind  of  the  approach  of  said 
ear,  in  order  to  enable  him  to  protect  himself  or  escape  from 
laid  injury. ' ' 

In  the  answer  there  is  a  specific  denial  of  the  foregoing 
allegations  except  as  to  the  ownership  and  use  of  the  railroad 
and  the  employment  of  the  said  Joseph  Schwind,  as  to  the 
existence  of  the  door  as  alleged  in  the  complaint,  as  to  the  al- 
legation in  regard  to  the  freight  train  standing  on  the  track, 
and  as  to  the  train  not  being  attached  to  any  engine,  but 
it  was  denied  that  the  ends  of  the  cars  were  more  than  two 
feet  apart  The  answer  also  alleges  ''the  fact  to  be  that 
the  said  minor  attempted  to  pass  between  the  ends  of  said 
cars  knowing  that  the  same  might  at  any  moment  be  brought 
together,  and  that,  as  was  the  fact  and  as  he  well  knew, 
it  was  not  necessary  for  him  to  cross  said  track  between  said 
cars;  and  knowing  also,  as  was  the  fact,  that  at  other  places 
said  track  could  be  crossed  where  there  were  no  cars  and 
where  said  track  could  be  crossed  without  any  danger  what- 
ever*'; and  furthermore,  that  ''if  the  injury  to  and  death 
of  said  minor  was  due  to  any  negligence  other  than  his  own, 
it  was  the  negligence  of  a  person  or  persons  employed  by 
defendant  in  the  same  general  business  with  said  minor." 

Counsel  do  not  entirely  agree  in  their  statements  of  what 
was  shown  at  the  trial,  but  the  evidence  must  be  viewed, 
undoubtedly,  in  the  most  favorable  light  to  sustain  the  ver- 
dict of  the  jury.  The  following  statement  of  facts  is  deemed 
sufScient  for  the  purposes  of  this  opinion:  The  operation  of 
the  sidetracks  or  switches  is  entirely  under  the  control  of  the 
appellant.  The  location  of  the  works  is  in  a  sort  of  a  flat, 
with  precipitous  mountains  on  each  side,  and  the  hotel  and 
residence  portions  of  the  town  are  on  one  side  of  the  tracks, 
and  the  works  of  the  company  are  on  the  other  or  Truckee 
river  side.  All  the  operatives  and  employees  live  across  the 
tracks  from  the  mill,  and  in  order  to  go  to  and  from  their 
work  it  is  necessary  for  them  to  cross  the  line  of  the  Central 
Pacific  and  the  main  switch.  It  was  the  custom  of  the  com- 
pany when  cars  were  standing  on  the  switch  to  leave  an  open 
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space  varying  from  three  to  ten  feet  on  the  line  of  a  trail 
that  reached  from  the  works  across  the  two  tracks  and  up 
the  mountain  near  the  homes  of  the  employees.  Respondent 
contends  that  ''a  pair  of  stairs  had  been  placed  by  the  com- 
pany on  the  precipitous  bank  of  the  track  of  the  Central 
Pacific  to  enable  the  employees  to  cross  said  track,  and  this 
open  space  left  between  the  cars  was  in  apposition  to  such 
stairway."  Appellant,  however,  declares  that  this  was  placed 
there  by  Hirschler,  the  yard  foreman,  of  his  own  accord, 
and  that  the  company  *' provided  for  the  women  a  board 
walk  with  a  hand-rail  upon  it  near  the  finishing  room,  where 
the  women  were  employed,  and  for  the  men  a  trail  leading 
down  the  embankment  between  the  Truckee  switch  and  the 
boiler-house,  and  connecting  at  its  upper  end  with  a  wooden 
bridge,  from  which  a  path  ran  up  to  the  cottages  on  the 
hillside."  However,  this  difference  seems  immaterial,  and 
at  any  rate  the  employees  generally  in  going  to  and  coming 
from  work  used  the  trail  and  steps  as  claimed  by  respondent, 
and  their  use  of  the  same  must  have  been  known  and  ac- 
quiesced in  by  the  company.  The  course,  by  any  other  route, 
was  more  lengthy  and  circuitous.  The  duties  of  young 
Schwind  called  him  to  different  portions  of  the  lands  of  the 
company  at  irregular  hours  in  the  performance  of  his  duty, 
although  there  is  no  evidence  how  he  happened  to  be  cross- 
ing the  switch  at  the  time  of  the  accident,  nor  where  he  was 
going  nor  by  whom,  if  anyone,  he  was  sent  The  al- 
legation of  the  complaint  in  that  regard  is  unsupported, 
but  this  circumstance  is  of  no  consequence,  as  it  is  apparent 
that  he  was  not  a  trespasser.  On  the  day  he  was  killed  there 
is  evidence  that  the  cars  were  in  their  usual  position  at  the 
noon  hour  and  that  the  employees,  including  young  Schwind, 
going  to  and  from  lunch,  passed  between  two  box-cars  as 
customary;  and  that  in  the  afternoon,  probably  about  3 
o'clock,  in  attempting  to  pass  between  them  again  going 
toward  the  town,  young  Schwind  was  caught  and  killed. 
The  freight-cars  were  precipitated  upon  him  without  any 
warning  or  signal  indicating  their  approach.  There  is  a 
downgrade  of  about  thirly-one  feet  in  fifteen  hundred  feet, 
the  distance  from  the  Floriston  end  of  the  switch  to  the  cross- 
ing where  young  Schwind  was  killed.  An  employee  of  ap- 
pellant, one  Hirschler,  who  had  charge  and  management  of 
the  cars,  undertook  to  let  down  six  empty  box-can  from  th« 
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Truckee  end  of  the  switch  immediately  before  the  accident; 
no  one  was  assisting  him  and  the  cars  came  together  with 
such  force  as  to  drive  the  train  on  both  sides  of  the  cross- 
ing together  and  impelling  the  cars  on  the  opposite  side 
of  the  crossing  some  distance.  There  was  no  engine  used,  as 
one  was  not  needed,  the  practice  being  to  let  down  by  gravity 
the  empty  cars  and  to  send  the  engine  down  after  they  were 
loaded.  Bespondent  claims  that  there  were  not  enough  men 
to  hold  the  cars  in  check,  and  that  appellant  knew  it  was  the 
custom  and  habit  of  Hirschler  to  attempt  to  let  said  cars 
down  alone,  and  did  not  require  him  to  use  an  adequate 
number  of  men  to  protect  the  lives  of  the  employees.  All  the 
evidence,  however,  shows  that  Hirschler  had  under  his  direc- 
tion quite  a  number  whom  he  could  have  summoned  to  his 
assistance,  but  the  truth  is,  Hirschler  needed  no  assistance. 
It  was  an  easy  task  to  let  down  the  cars,  and  he  had  always 
accomplished  it  without  any  difficulty.  In  fact,  he  had  man- 
aged a  much  larger  number  without  assistance.  There  was 
no  negligence  exhibited  in  letting  down  the  cars.  It  was 
necessary  that  they  should  come  with  some  force  in  order  to 
couple  tibem  with  the  cars  below.  If  there  was  the  omission 
of  any  duty  in  that  behalf  it  was  in  the  failure  to  give  notice 
or  warning  of  the  approach  of  the  cars,  but  before  bringing 
the  cars  down  Hirschler  sent  ''Norton  to  the  head  end  to 
look  out  and  see  that  nobody  would  get  on  the  track."  At 
the  time  of  the  accident  Norton  was  standing  on  a  car  below 
the  crossing,  but  he  was  leaning  over  the  brakes  and  did  not 
see  young  Schwind.  Hirschler  had  left  the  box-car  on  which 
he  was  standing  and  was  running  down  to  see  that  the  coup- 
ling was  made,  and  was  within  five  or  six  feet  of  Schwind 
when  the  latter  was  struck.  It  is  obvious  that  if  the  com- 
pany was  under  legal  obligation  to  give  warning  at  the  cross- 
ing of  the  approach  of  the  cars  it  furnished  the  men  to  do  it. 
There  were  two  men,  Norton  and  a  helper,  who  were  in  charge 
of  the  cars  below;  either  might  have  stationed  himself  so  as 
to  command  a  view  of  the  crossing,  and  thereby  have  given 
warning  to  Schwind  of  the  approach  of  the  cars.  Even 
Hirschler  could  have  run  down  to  the  crossing  in  advance 
of  his  cars,  if  the  view  was  interrupted,  to  caution  the  de- 
ceased. But  these  men  were  all  fellow-employees  of  the  de« 
ceased,  and  their  negligence  or  the  negligence  of  any  one  of 
than  cannot  be  imputed  to   appellant.    There  could  be  no 
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question  about  Norton  and  his  helper.  Respondent,  however, 
somewhat  mildly  questions  the  proposition  as  applicable  to 
Hirsehler.  The  learned  judge  of  the  court  below,  though, 
instructed  the  jury  that  **  under  the  law  an  employer  is  not 
responsible  for  the  injuries  or  death  of  an  employee  caused 
solely  by  the  negligence  or  carelessness  of  a  fellow-employee. 
You  are  instructed  that  the  deceased,  Joseph  Schwind,  and 
Hirsehler,  defendant's  yard  foreman,  were  fellow-employees; 
and  if  you  find  from  the  evidence  that  the  death  of  said 
Schwind  was  caused  by  the  negligence  or  carelessness  of 
Hirsehler  alone  your  verdict  must  be  for  the  defendant.'* 
This  seems  to  be  in  line  with  the  decisions.  In  Cosgrove  ▼. 
Southern  Pacific  R.  R.  Co,,  88  Cal.  360,  [26  Pac.  175],  it 
was  held  that  a  brakeman  and  conductor  were  coemployees 
of  defendant.  In  the  discussion  it  is  said:  *'It  is  also  clear 
that  the  death  was  caused  by  the  negligence  and  breach  of 
duty  of  the  conductor  in  starting  the  train  before  schedule 
time.  There  is  no  averment  that  the  defendant  was  negligent 
in  the  selection  of  the  conductor."  (And  it  may  be  re- 
marked that  no  similar  claim  is  made  here.)  ''And  the 
general  rule  (whatever  exceptions  there  may  be  to  it)  is  well 
settled  in  England  and  the  United  States,  and  particularly 
in  this  state,  that  a  master  is  not  liable  to  his  servant  for  dam- 
ages sustained  by  the  negligent  act  of  a  fellow-servant,  un- 
less the  master  was  negligent  in  the  selection  of  the  servant 
at  fault." 

In  Trewaiha  v.  Btichanan  etc.  Co,,  96  Cal.  494,  [28  Pac. 
571,  31  Pac.  561],  it  is  stated  in  the  syllabus  that  "an  en- 
gineer employed  to  operate  an  engine  and  hoisting  tackle, 
used  upon  and  in  connection  with  the  main  shaft  of  the  mine, 
to  hoist  the  rock  and  debris  therefrom,  and  to  raise  and 
lower  the  miners,  is  a  fellow-servant  with  a  workman  in  the 
mine." 

In  Daves  v.  Southern  Pacific  Co,,  98  Cal.  19,  [32  Pac.  646], 
it  is  stated  that  ''the  law  recognizes  no  distinction  growing 
out  of  the  grades  of  employment  of  the  respective  employees, 
nor  does  it  give  effect  to  the  circumstance  that  the  fellow- 
servant,  through  whose  negligence  the  injury  was  received, 
was  the  superior  of  the  plaintiff  in  the  general  service  in 
which  they  were  both  employed." 

In  Stevens  v.  San  Francisco  etc.  R.  B.  Co.,  100  Cal.  555, 
[85  Pac.  165],  it  is  held  that  "a  fireman  and  oiler  and  an 
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engineer  of  a  ferry-boat  are  fellow-servants  employed  *in  the 
same  general  business/  and  the  fact  that  the  engineer  em- 
ploys and  discharges  the  fireman  and  oilers  does  not  alter 
the  relation.'* 

In  Livingston  v.  Kodiak  PacJcing  Co.,  103  Cal.  258,  [37 
Pac.  149],  a  mate  of  a  vessel  and  a  servant  employed  ia  the 
steward's  department  are  declared  to  be  fellow-servants. 

In  Donovan  v.  Ferris,  128  Cal.  48,  [79  Am.  St.  Rep.  25, 
60  Pac.  519],  it  is  held  that  ''it  is  not  the  duty  of  a  master 
to  give  personal  warning  of  danger  to  persons  employed  in 
the  business  of  blasting,  and  the  employment  of  a  compe- 
tent servant  to  give  them  needed  warning  ends  the  respon- 
sibility of  the  master.  Such  a  competent  servant  is  not  a 
vice-principal  but  a  fellow-servant  of  those  to  be  warned  by 
him." 

The  cases  of  Brown  v.  Senneit,  68  Cal.  225,  [58  Am.  Rep. 
8,  9  Pac.  74] ,  Beeson  v.  Oreen  Mountain  Min,  Co.,  57  Cal. 
20,  and  Northern  Pac.  E.  R.  Co,  v.  Herbert,  116  U.  S.  642, 
[6  Sup.  Ct.  Rep.  590],  are  cited  by  respondents  to  the  con- 
trary. The  facts  in  those  cases  distinguish  them  from  the 
case  at  bar,  and  besides,  the  first  two  have  been  modified 
and  virtually  overruled,  and  the  decision  of  the  United  States 
supreme  court  has  been  shown  to  be  inapplicable  in  this  state 
by  the  Cosgrove  case,  supra.  It  cannot  be  doubted  that  de- 
ceased and  Hirschler  were  **  employed  by  the  same  employer 
in  the  same  general  business,"  as  provided  by  section  1970, 
Civil  Code,  and  the  negligence  of  either  toward  the  other 
could  not  be  charged  against  the  company.  The  **  general 
business"  of  the  company  was  the  manufacture  and  sale  of 
paper,  and  both  contributed  to  the  promotion  of  that  busi- 
ness. It  is  of  no  consequence  that  they  were  engaged  in 
different  departments  or  that  the  grades  of  their  employment 
were  not  the  same.  Neither  had  any  control  of  the  other 
nor  could  it  be  said  that  one  represented  the  company  in  any 
different  sense  from  the  other.  It  is  difficult  to  conceive 
what  relation  they  sustained  to  each  other  if  not  that  of 
fellow-employees. 

It  is  equally  apparent,  it  seems  to  us,  that  the  company  was 
not  guilty  of  any  remissness  in  its  conduct  toward  the  de- 
ceased. No  complaint  is  made  of  the  '* appliances"  fur- 
nished. The  cars  and  railroad  track  were  properly  con- 
ftrueted  and  equipped.    The  company  furnished  sufficient 
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and  capable  men  to  manipulate  the  ears.  The  negligence 
causing  the  death  of  the  deceased  must  ha^e  been  that  of 
himself  or  his  fellow-workmen.  It  is  no  answer  to  say  that 
appellant  did  not  furnish  a  safe  crossing  place  for  the  em- 
ployees. Any  railroad  crossing  is  not  free  from  more  or  less 
peril  This  was  not  more  perilous  than  others.  Besides,  it 
was  not  the  only  one  furnished  by  the  company. 

Again,  as  already  seen,  there  could  scarcely  have  been  any 
danger,  and  no  accident  would  have  befallen  the  deceased  if 
he  and  the  other  employees  who  were  operating  the  cars  had 
exercised  the  care  which  ordinary  prudence  and  discretion 
demand. 

Again,  there  is  no  issue  raised  as  to  the  negligence  of  ap- 
pellant in  its  failure  to  furnish  a  proper  crossing.  The  gist 
of  the  charge  is  that  the  crossing  was  negligently  dosed, 
whereas  it  was  the  custom  to  have  it  kept  open  and  free. 

Under  the  decisions,  also,  there  would  seem  to  be  no  escape 
from  the  conclusion  that  deceased  was  guilty  of  contributory 
negligence  in  attempting  to  cross  the  track  as  he  did.  We 
must  assume  that  on  account  of  the  box-car  near  him  and 
the  curve  in  the  track  that  he  could  not  see  the  approaching 
cars,  and  that  he  could  not  hear  them  on  account  of  the  noise 
of  the  machinery  of  the  company's  plant,  but  that  would  seem 
to  be  an  additional  reason  why  he  should  have  exercised 
care.  He  certainly  took  desperate  chances  in  acting  as  lie 
did.  If  he  had  walked  the  length  of  a  car  toward  Truckee 
he  could  have  passed  around  the  end  of  the  train  and  he 
could  without  any  difficulty  have  seen  the  approaching  cars. 

In  Memphis  etc.  B.  B.  Co.  v.  Copeland,  61  Ala.  376,  it  is 
said:  ''The  attempt  thus  to  pass  between  the  cars  of  a  train 
which  he  must  have  known  was  liable  to  be  moved  cannot  be 
classed  as  less  than  negligence.  It  borders  on  recklessness." 
To  the  same  effect  are  Leivis  y.  Baltimore  etc.  Co.,  38  Md. 
588,  [17  Am.  Bep.  521] ;  Hudson  v.  Wabash  etc.  Co.,  123  Mo. 
i45,  [27  S.  W.  717] ;  Lake  Shore  etc.  Co.  y.  Pinchin,  112  Ind. 
692,  [13  N.  E.  677]. 

In  Studer  v.  Southern  Pacific  Co.,  121  CaL  400,  [66  Am. 
8t  Bep.  39,  53  Pac.  942],  our  supreme  court  has  said:  ''An 
attempt  to  pass  between  the  cars  of  a  train  that  is  liable  to 
move  at  any  instant,  without  taking  any  precaution  to  avoid 
danger,  is  itself  an  act  of  negligence  when  decided  by  the 
standard  of  common  prudence,  and  has  been  so  held  by 
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courts  whenever  the  occasion  has  been  presented ;  and  the  act 
is  equally  negligent  whether  it  is  done  at  a  street  crossing  or 
elsewhere.'* 

If  the  occurrence  had  taken  place  at  an  hour  when  most 
of  the  employees  were  accustomed  to  go  to  and  from  work,  a 
different  question  might  be  presented.  At  those  times  it  was 
the  practice  of  the  company  not  to  move  the  cars  in  the 
vicinity  of  the  crossing,  but  during  working  hours  they  were 
likely  to  be  moved  at  any  time.  This  the  deceased  knew 
and  he  was,  of  course,  charged  with  notice  of  the  danger 
incident  to  a  railroad  crossing,  and  the  duty  of  "one  intend- 
ing to  cross  to  avail  himself  of  every  opportunity  to  look 
and  listen  for  approaching  trains.'*  The  increase  of  the 
peril  by  the  narrowness  of  the  opening  between  the  cars 
made  more  urgent  his  duty  to  protect  himself  by  resort  to 
the  palpable  means  at  hand.  However  lamentable  the  un"* 
fortunate  occurrence,  in  legal  contemplation  it  was  the  result 
of  decedent's  own  negligence. 

The  judgment  and  order  denying  the  motion  for  a  new 
trial  are  reversed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eourt, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  May  15,  1907. 


[GriiB.  No.  47.    Second  Appellate  Dletriet.— Mansh  18,  1907.] 

THE  PEOPLE,  Eespondent,  v.  THOMAS    STOKES,  Ap- 

pellant 

CUiiiNAL  Law — ^Robbery — Evidsncx — ^Dxclabatiok  or  GbNSPntATOBS — 

dBCUHSTANTIAL  EVIDBNCK  OF  CONSPIKAOT. — ^UpOII  ft  trial   for   rob- 

berj,  where  the  proseeutioii  sought  to  prove  a  eoiuspiracj  to  commit 
the  erimcy  so  as  to  jnstifj  eyidence  of  the  declaration  of  a  eo-eon- 
spixator  that  the  prosecoting  witness  had  "lots  of  money,"  the 
conspiracy  need  not  be  established  bj  direct  evidence  of  the  com- 
mon design,  bnt  maj  be  shoim  by  circumstantial  evidence  sufficient  to 
establish  »  ffrima  faoie  ease  of  an  agreement  to  commit  the  erime. 
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Id. — Obdee  of  Pboof  or  Declabation  and  Ck)NSPi&AOY — ^Disgbxtion  of 
Cowl — Codi  Pbovision  not  Mandatory. — The  order  in  whieh  the 
proof  of  the  declaration  of  the  co-conspirator  and  of  the  existence 
of  the  conspiracy  maj  be  admitted  rests  largely  in  the  discretion  of 
the  trial  court,  which  maj  permit  the  declaration  to  be  first  proved, 
under  a  proposal  of  the  prosecution  to  supply  proof  of  the  eon- 
•piracy  to  rob.  The  provision  of  subdivision  6  of  section  1870  of 
the  Code  of  Civil  Procedure  allowing  proof  of  the  act  or  declaration 
of  a  conspirator,  after  proof  of  the  conspiracy,  is  not  mandatory. 

Id. — EviDENCB  TiNDiNO  TO  Show  Oonspieaot — Question  rati  Jubt— 
Instruction — Conglusiviniss  of  Vibdigt.^ — Where  all  the  evi- 
dence bearing  upon  the  question  of  the  alleged  conspiracy  tends 
to  prove  it,  its  existence  is  a  question  of  fact  for  the  determination 
of  the  jury;  and  where,  under  proper  instructions  as  to  the  effect 
of  reasonable  doubt  on  that  question,  the  jury  found  that  the  agree- 
ment of  the  conspirators  to  rob  was  made,  its  verdict  is  conclusive 
of  that  fact. 

Id. — ^DuAL  Function  of  Evidenci  of  Conspibact — Qvwr  of  Defend- 
ant.— ^The  evidence  of  the  independent  facts  and  eircnmstances 
which  show  the  conspiracy  to  rob  may  at  the  same  time  supply  evi- 
dence tending  to  prove  the  guilt  of  the  defendant  on  trial;  but  the 
fact  that  it  performs  such  dual  function  is  no  reason  for  excluding 
it 

Id. — Existence  of  Monet  Bobbed — ^Knowledge  bt  One  Conspibatob 
Imputablb  to  All. — The  existence  of  the  conspiracy  to  rob  the 
prosecuting  witness  being  proved,  the  knowledge  of  one  of  the  con- 
spirators, however  acquired,  that  he  had  a  large  sum  of  money,  if 
acquired  at  any  time  before  the  consummation  of  the  crime,  was  im- 
putable to  all  of  the  conspirators,  including  the  defendant  on  triaL 

Id. — Impeaching  Evidence — ^Foundation  not  Laid. — ^Witnesses  for  the 
prosecution  cannot  be  impeached  by  their  evidence  given  on  a  for- 
mer trial  where  no  foundation  was  laid  for  such  impeachment  as 
required  in  section  2052  of  the  Code  of  Civil  Procedure. 

Jd. — ^Admission  by  Defendant  not  Amounting  to  Confession — ^Pb» 
UMiNABT  Proof  not  Bequibbd. — ^An  admission  made  by  the  de- 
fendant in  conversation  with  the  sheriff  while  in  custody,  not  involv- 
ing a  eonfession  of  the  crime,  which  was  negatived  by  him,  but 
tending  in  connection  with  other  facts  proved  to  show  his  guilt, 
was  admissible  in  evidence  against  him,  without  any  preliminary 
proof  that  the  admission  was  voluntarily  made. 

Id. — ^Errob  not  Affecting  Substantial  Bights. — Any  error  in  the  ad- 
mission of  evidence  or  in  any  ruling  of  the  court,  not  appearing  to 
affect  the  substantial  rights  of  the  defendant,  must  be  disregarded. 

Ik — ^Delat  in  Passing  Sentence — Postponement — Jurisdiction  not 
Lost. — ^The  delay  in  passing  sentence  upon  the  defendant  at  the 
tims  fixed  therefori  and  the  postponement  thereof  for  thir^-fiT« 
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days,  shows  no  loss  of  the  jurisdiction  of  the  court  to  pronounee 
sentence. 

Id. — ^Judgment  or  Skntenc*  No  Pabt  of  Teial. — Pronouncing  judg- 
menty  which  is  the  formal  declaration  of  sentence,  is  not  the  trial, 
nor  any  part  thereof,  within  the  meaning  of  section  18,  article  I 
of  the  constitution. 

Id. — End  of  Trial — Yebdiot. — The  trial  ended  with  the  announcement 
of  the  verdict  of  the  jurj  upon  the  issue  of  fact  submitted  to  it  for 
its  decision. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tulare  County,  and  from  an  order  denying  a  new  triaL 
W.  B.  Wallace,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court. 

Alfred  Daggett,  and  H.  T.  Miller,  for  Appellant 

U.  S.  Webb,  Attorney  Oeneral,  and  E.  E.  Selph,  Deputy 
Attorn^  General,  for  Bespondent. 

SHAW,  J. — ^The  defendant  was  convicted  of  the  crime  of 
robbery,  and  prosecutes  this  appeal  from  the  judgment,  as 
well  as  from  an  order  of  the  court  denying  his  motion  for  a 
new  triaL 

The  case  was  tried  upon  the  theory  that  defendant  Stokes, 
a  man  by  the  name  of  Kincaid,  and  one  Mart  Bennett  formed 
a  conspiracy  to  commit  the  robbery.  The  latter  was  called 
as  a  witness  and  testified  on  behalf  of  the  prosecution.  It 
appears  from  his  testimony  that  he  was  a  self-confessed,  ac- 
tive participant  with  defendant  in  the  commission  of  the 
crime. 

The  facts,  briefly  stated,  are  that  on  the  night  of  October 
18,  1905,  one  Owen  Connolly  was  robbed  in  the  back  yard 
of  the  Yisalia  House  in  the  city  of  Visalia.  He  had  on  the 
day  before  come  to  Yisalia  from  Millwood,  where  he  had 
been  working,  and  had  brought  with  him  the  proceeds  of 
his  labor  consisting  of  several  hundred  dollars.  There  was 
adjoining  the  office  of  the  Yisalia  House  a  saloon  and  bar, 
and  at  the  time  William  Kincaid  was  the  bartender  in  charge 
thereof.  During  the  evening  of  October  18th,  Connolly  spent 
most  of  his  time  in  this  bar,  and  it  seems  became  quite 
well  acquainted  with  Kincaid,  and  the  latter  had  learned  of 
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the  fact  that  Connolly  had  upon  his  person  a  considerable  sum 
of  money. 

During  the  daytime,  and  until  about  11:25  P.  M.  of  Oo* 
tober  18thy  when  he  arrived  at  Visalia,  going  immediately 
to  the  Visalia  House  saloon,  the  defendant  was  in  Tulare 
City.  Prior  to  his  arrival  Connolly  had  applied  to  the  derk 
of  the  Yisalia  House  for  a  room.  The  clerk  demanded  pay- 
ment in  advance,  and  Eincaid  paid  to  the  clerk  the  amount 
demanded  for  the  room,  at  the  same  time  telling  the  derk 
that  he,  Connolly,  had  lots  of  money,  and  if  he,  Connolly, 
paid  him  for  the  bed,  the  derk  should  return  to  him,  Ein- 
caid, the  sum  paid  by  the  latter. 

The  first  alleged  error  in  the  record  to  which  our  attention 
is  directed  was  the  ruling  of  the  court  in  permitting  the  hotd 
derk  to  state  what  was  said  by  Eincaid  upon  the  occasion 
of  his  paying  for  this  room  for  Connolly's  use.  It  was  and 
is  now  claimed  by  defendant  that  the  evidence  sought  to  be 
adduced  by  the  question  calling  for  this  conversation  was 
irrelevant,  incompetent  and  immaterial  to  any  of  the  issues 
in  the  case;  that  the  conversation  did  not  take  place  in  the 
presence  of  the  defendant,  and  that  there  was  no  evidence 
introduced  that  tended  to  show  any  relation  between  Ean- 
caid  and  defendant  and  Connolly,  who  was  robbed.  Where- 
upon  the  district  attorney  stated  to  the  court  that  he  pro> 
posed  to  make  that  connection.  Defendant's  objection  was 
thereupon  overruled. 

The  same  objection  was  interposed  to  like  question! 
throughout  the  trial,  and  the  rulings  of  the  court  were  ad- 
verse to  defendant. 

Defendant  contends  that  there  was  no  evidence  tending  to 
establish  any  conspiracy  or  other  unlawful  relation  between 
Eincaid  and  defendant,  and  that  hence,  under  section  1848, 
Code  of  Civil  Procedure,  defendant  could  not  be  prejudiced 
by  any  act  or  word  of  Eincaid  not  occurring  in  his  presence. 
And  further,  that  subdivision  6  of  section  1870  provides  that 
it  is  only  after  proof  of  a  conspiracy  that  evidence  of  the  act 
or  declarations  of  a  conspirator  can  be  offered  against  his 
co-conspirator.  Defendant  places  great  weight  on  the  word 
*' after."  We  cannot,  however,  agree  with  counsd  in  his 
contention  upon  that  point. 

It  is  not  often  that  direct  proof  of  a  common  design  to 
commit  a  crime  can  be  had;  its  existence  is  usually  established 
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by  independent  facts,  which,  although  they  may  be  remote 
from  the  main  subject  of  inquiry,  and,  standing  alone,  seem 
cf  little  importance,  but  nevertheless  when  all  are  taken  to* 
gether  are  amply  sufficient  to  establish  a  prima  facie  case  of 
the  existence  of  an  agreement  to  commit  a  crime.  Con- 
spiracy, like  any  other  fact  in  issue,  may  be  proved  by  cir- 
cumstantial evidence,  and,  notwithstanding  subdivision  6  of 
section  1870,  Code  of  Civil  Procedure,  the  order  in  which  the 
evidence  may  be  introduced  must  rest  largely  with  the  trial 
judge.  The  provisions  of  the  code  cited  are  not  mandatory. 
{People  V.  Comptan,  123  Cal.  408,  [56  Pac.  44] ;  People  v. 
DannoUy,  143  Cal.  394,  [77  Pac.  177].) 

The  prosecution  here,  in  substance,  stated,  in  reply  to  the 
objection,  that  it  would  show  the  relation  existing  between 
Kincaid  and  defendant;  that  the  act  or  circumstance  was 
merely  a  link  in  the  chain  of  circumstances  going  to  establish 
the  relation  of  conspirators,  and  showing  defendant's  con- 
nection with  the  crime.  Under  the  circumstances  of  this  case, 
we  find  no  fault  with  the  course  adopted  by  the  trial  court. 
{People  V.  Daniels,  105  Cal.  262,  [38  Pac.  720].) 

If  all  the  evidence  bearing  upon  the  question  of  the  alleged 
conspiracy,  taken  together,  tends  to  establish  its  existence, 
it  then  becomes,  like  any  other  fact  pertaining  to  the  subject 
of  inquiry,  a  question  for  the  determination  of  the  jury. 

Where  the  existence  of  a  conspiracy  is  one  of  the  issues, 
independent  facts  and  circumstances  which  establish  it  may 
at  the  same  time  supply  evidence  tending  to  prove  the  guilt 
of  a  conspirator  on  trial,  but  the  fact  that  it  performs  the 
dual  function  is  no  reason  for  excluding  it.  There  were  three 
alleged  conspirators  here,  but  it  was  Eineaid's  conduct,  acts 
and  movements  which  were  the  subject  of  inquiry  when  the 
alleged  errors  were  committed,  and  his  conduct,  conversation 
and  acts  during  the  period  covered  by  the  inquiry  were  not 
only  competent  and  material  as  tending  to  show  the  existence 
of  a  common  design  between  him  and  the  defendant  to  com- 
mit the  robbery,  but,  at  the  same  time,  in  case  the  jury  found 
the  conspiracy  to  be  actually  established,  constituted  evidence 
tending  to  establish  defendant's  guilt. 

Taken  together,  the  circumstances  and  facts  disclosed 
tended  to  show  that  the  conspiracy  existed,  and  the  jury 
were  instructed  that,  ''if  not  satisfied  from  the  evidence  be- 
yond all  reasonable  doubt  that  there  was  an  agreement  and 
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understanding  made  and  had  between  the  said  William  Ein- 
caid,  Martin  Bennett  and  the  defendant  to  perpetrate  the 
offense  alleged  in  the  information,  then  it  is  the  duty  of  the 
jury  to  disregard  all  the  testimony  adduced  in  this  case  tend- 
ing to  prove  any  declaration,  act  or  conversation  of  said 
William  Kincaid  and  Martin  Bennett,  and  each  of  them, 
made  or  done  in  the  absence  of  the  defendant  Thomas 
atokes." 

Under  this  instruction  the  jury  found  that  there  was  such 
an  agreement  and  understanding  made,  and  its  conclusion 
If  final.  {People  v.  Fehrenhach,  102  Cal.  394,  [36  Pac.  678] ; 
People  V.  Donnolly,  143  Cal.  394,  [77  Pac.  177].) 

Appellant  lays  much  stress  upon  the  fact  that  all  the  evi- 
dence relative  to  Connolly's  having  money  shows  a  knowledge 
on  the  part  of  Eincaid  only,  and  that  this  was  acquired  by 
Eincaid  before  the  defendant  arrived  in  Visalia.  The  ex- 
istence of  the  conspiracy  being  shown,  it  must  be  presumed 
that  the  knowledge  of  bH  the  conspirators  was  brought  into 
play  in  the  execution  of  the  joint  undertaking.  The  in- 
dividual knowledge  of  each  is  imputed  to  all,  and  it  is  not 
material  when  or  how  this  knowledge  was  acquired,  provided 
it  was  before  the  consummation  of  the  crime.  The  purpose 
of  the  robbery  was  to  wrongfully  obtain  money,  and  evi- 
dence tending  to  show  that  the  defendant  knew  that  Con- 
nolly had  money  would  show  a  motive  for  the  crime.  The 
jury  being  satisfied  of  the  existence  of  the  conspiracy  had 
a  right  to  presume  that  the  defendant  had  the  same  knowl- 
edge and  information  relative  to  Connolly  having  money  upon 
his  person  that  Eincaid  was  shown  to  have  had. 

Upon  cross-examination  both  Connolly  and  witness  Wessen- 
dorf  were  interrogated  as  to  their  testimony  given  on  a  for- 
mer trial,  and  objections  were  sustained.  No  foundation 
was  laid  for  such  impeachment  (Code  Civ.  Proc.,  sec.  2052; 
People  V.  Fitzgerald,  138  Cal.  41,  [70  Pac.  1014].) 

Later,  the  former  testimony  of  Wessendorf  was  read  to 
him  and  he  answered  the  question. 

The  court  ruled  that  witness  Wessendorf  might  make  an 
explanation  of  his  testimony,  to  which  ruling  defendant  ex- 
cepts; but  as  it  does  not  appear  that  the  witness  offered  to 
make  any  explanation,  such  ruling  oould  not  affect  the  rights 
of  defendant 
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No  exception  was  taken  to  the  mling  of  the  court  in  sus- 
taining objection  to  the  question  asked  witness  Bacon  as  to 
whether  he  was  in  the  bar  when  they  were  talking  about  clos- 
ing up  the  house;  and  the  later  question  as  to  whether  he 
took  supper  with  the  defendant  that  night  was  clearly  ob- 
jectionable for  the  reason  that  it  was  not  cross-examination. 

The  sherifF,  who  placed  the  defendant  under  arrest,  was 
permitted  over  objection  of  defendant  to  testify  as  to  con- 
yersation  had  with  him  after  he  was  placed  in  jaiL  It  is 
urged  that  it  does  not  appear  that  the  statements  made  by 
defendant  to  the  sherifiF  were  yoluntary,  and  defendant  in- 
vokes the  well-recognized  rule  applicable  to  confessions:  '*A 
confession,  in  criminal  law,  is  the  voluntary  declaration  made 
by  a  person  who  has  committed  a  crime  or  misdemeanor  to 
another,  of  the  agency  or  participation  he  had  in  the  same/' 
(People  V.  Strong,  30  Cal.  151.) 

The  defendant  does  not  admit  that  he  had  any  agency 
in  the  commission  of  the  crime,  but,  on  the  contrary,  his 
statement  as  to  his  movements  and  whereabouts  is  calculated 
to  negative  any  participation  in  it.  Even  if  he  made  state- 
ments which  in  themselves  did  not  involve  his  guilt,  yet  when 
connected  with  the  other  facts  tend  to  prove  him  guilty, 
such  admissions  would  nevertheless  be  competent  without 
preliminary  proof.  (People  v.  Le  Roy,  65  CaL  613,  [4  Pac. 
649] ;  People  v.  Ammerman,  118  Cal.  23,  [50  Pac.  15] ;  People 
V.  Jan  John,  144  Cal.  284,  [77  Pac.  950].) 

Witness  Bentley,  after  stating  that  there  was  a  jingle  of 
some  coin  in  the  pocket  of  Connolly,  the  prosecuting  witness, 
was  asked  with  reference  to  what  kind  of  coin  it  was.  Objec- 
tion was  made  to  his  testifying  upon  this  subject.  After 
testifying  that  he  could  tell  the  difference  between  gold  and 
silver  by  the  jingle  or  sound  and  that  he  had  often  noticed 
the  difference,  he  was  permitted  to  testify  over  defendant's 
•bjection  that  the  jingle  that  he  heard  in  the  pocket  of  Con- 
nolly sounded  to  him  like  heavy  gold.  He  does  not  state  that 
it  was  gold,  but  merely  that  the  jingle  sounded  like  gold. 
In  view  of  the  test  made  as  disclosed  by  the  record,  the  evi- 
dence carried  little  weight  and  it  cannot  be  said  that  de- 
fendant was  prejudiced  by  its  admission. 

We  have  fully  considered  every  alleged  error  occurring  at 
the  trial.  Only  one  other  merits  notice.  Connolly  had  been 
knocked  down  in  the  back  yard  of  the  Visalia  House  as  he 
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was  leaving  a  water-closet  After  regaining  consciousness  he 
made  his  way  to  the  door  of  the  hotel  and  was  let  in  Ij  the 
clerk.  Just  what  space  of  time  elapsed  after  he  was  knocked 
down  and  his  money  taken  before  he  again  entered  the  hotel 
is  not  disclosed.  Just  before  Connolly  came  in  Kincaid  and 
defendant  came  from  the  bar  through  the  office  of  the  hotel 
and  entered  a  hall  from  which  a  stairway  led  upstairs,  where 
defendant  had  a  room.  After  the  derk  had  let  Connolly 
into  the  hotel  he,  the  clerk,  went  to  the  door,  calling  for  the 
marshal,  and  during  this  time  Eincaid  came  out  from  the 
hallway.  The  witness  Deible  was  asked  the  following  ques- 
tions: 

''What  did  he  [Eincaid]  do  when  he  came  into  the  room, 
where  did  he  first  gof 

''He  walked  up  to  the  bar-room  door,  then  he  turned  and 
he  went  back,  I  think,  toward  the  main  entrance  that  was  on 
the  east  side,  this  hallway  (showing  on  the  map).  He  might 
possibly  went  out.  I  wouldn't  be  positive  in  regard  to 
thaf 

Question :  ' '  What  did  you  see  Eincaid  do  after  that  t  Now, 
I  am  not  asking  for  anything  he  said,  but  what  did  you  see 
him  dot"  Answer:  "Well,  Mr.  Eincaid  came  back  and  he 
made  the  remark  to— he  walked  over  to  the  wash-bowl  and  he 
got  a  towel  and  he  sponged  Mr.  Connolly  off." 

The  witness  Wessendorf,  after  stating  that  he  saw  Eincaid 
after  the  consummation  of  the  robbery — ^after  he  came  back 
into  the  hotel — ^was  asked  the  question: 

"Where  did  he  come  fromt"  Answer:  "He  must  have 
come  out  from  the  stairs;  he  couldn't  come  from  nowheres 
else,  because  the  doors  were  all  locked. ' ' 

Question:  "Where  were  you  when  you  saw  himt"  An- 
swer: "I  was  standing  on  the  sidewalk  hollering  for  the 
marshal  when  I  saw  Eincaid.  I  saw  him  come  out  of  the 
office  onto  the  street,  and  I  saw  him  back  in  that  office  again 
wiping  the  blood  off  of  Connolly.  He  had  gone  out  onto  the 
street  before  he  wiped  the  blood  off  Connolly." 

The  sheriff,  after  stating  that  he  arrested  Eincaid,  was 
asked: 

"What  was  done  with  him  when  he  was  brought  downt" 
Answer:  "I  asked  him  to  remove  his  shoes,  which  he  did, 
searched  him  and  locked  him  up.  He  removed  his 
at  my  request  and  in  my  presence." 
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Defendant  objected  to  all  of  these  questions  upon  the 
ground  that  they  were  irrdeyant,  incompetent  and  imma- 
terialy  and  related  to  what  took  place  subsequent  to  the  con- 
summation of  the  alleged  offense  and  not  in  the  presence 
of  defendant 

We  are  not  unmindful  of  the  general  rule  that  evidence 
of  the  dedarationa  and  appearance  of  a  co-conspirator  di- 
rected to  matters  occurring  after  the  commission  of  the  of- 
fense, and  not  in  the  presence  of  the  defendant  on  trial,  is 
inadmissible.  {People  y.  Opie,  123  CaL  294,  [55  Pac.  989] ; 
People  y.  DUwood,  94  CaL  89,  [29  Pac  420].)  The  fact 
that  Eoncaid  procured  a  towel  and  washed  the  blood  from 
Connolly's  face  was,  howeyer,  competent  evidence  as  tending 
to  corroborate  Connolly's  testimony  that  he  had  been  knocked 
down;  it  tended  to  show  his  condition  immediately  after  the 
robbery;  that  his  face  was  covered  with  blood  to  such  an  ex- 
tent that  another,  whether  as  an  act  of  kindness  or  otherwise, 
deemed  it  necessary  to  remove  the  blood.  It  was  an  inde- 
pendent act,  and  where  Eincaid  came  from  and  his  move- 
ments around  the  saloon  immediately  preceding  the  act  of 
washing  Connolly's  face  were  but  recitals  of  the  circum- 
stances connected  with  the  principal  act  of  washing  the  face. 
They  amounted  to  but  a  detailed  history  of  the  transaction, 
which  tended  to  corroborate  the  statement  of  the  prosecuting 
witness  that,  by  force  and  violence,  he  had  been  robbed.  Con- 
ceding the  questions  to  be  irrelevant  and  the  testimony  elicited 
incompetent,  and  for  that  reason  erroneously  admitted,  still 
the  evidence,  so  far  as  fixing  the  robbery  upon  Stokes,  was 
of  such  a  character  as  to  be  wholly  immaterial  and  without 
any  weight.  The  answers  threw  no  light  whatever  upon  the 
issue  as  to  whether  or  not  Stokes  was  a  participant  in  the 
robbery.  We  are  unable  to  see  how  it  affected  the  substan- 
tial rights  of  the  defendant,  without  which  being  made  to  ap- 
pear affirmatively,  the  error,  if  any,  must  be  disregarded. 
(Pen.  Code,  sec.  1258.)  ''If  the  evidence  objected  to  had 
been  excluded,  we  do  not  see  how  the  jury  could  have  enter- 
tained a  doubt  of  the  fact  of  the  robbeiy,  or  of  the  identity 
of  the  defendant  as  one  of  the  robbers."  {People  v.  Clark, 
106  CaL  41,  [39  Pac.  53].) 

The  jury  rendered  its  verdict  on  March  19,  1906,  and  April 
2d  following  was  by  the  court  fixed  as  the  date  of  pronounc- 
ing judgment,  which,  however^  upon  motion  of  counsel  for 
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defendant,  was  postponed  to  April  16thy  and  on  that  date, 
upon  like  motion,  again  postponed  until  April  30,  1906. 
Nothing  further  waa  done  until  June  4,  1906,  when  defend- 
ant was  brought  before  the  court  for  judgment,  whereupon 
he  objected  to  judgment  being  pronounced  upon  the  ground 
that,  hy  reason  of  the  delay,  had  without  defendant's  con- 
sent, the  court  had  lost  jurisdiction  to  pronounce  any  judg- 
ment upon  said  verdict,  and  it  is  now  claimed  that  the  judg- 
ment entered  is  without  authority,  and  therefore  null  and 
void. 

At  defendant's  request,  April  30th  was  the  time  fixed  hy 
the  court  for  pronouncing  judgment.  There  was,  at  most, 
a  delay  of  thirty-five  days,  including  intervening  Sundays 
and  holidays.  We  cannot  assent  to  the  proposition  that,  1^ 
reason  of  this  delay,  the  court  lost  jurisdiction  to  pronounce 
sentence.  The  delay  was  undoubtedly  due  to  the  holidays 
proclaimed  by  the  governor  of  the  state  and  which  continued 
throughout  the  month  of  May,  1906.  It  is  not  necessary  to 
pass  upon  the  question  as  to  whether  this  holiday  period  of 
one  month  would  excuse  and  justify  an  otherwise  unwar- 
ranted delay,  for  the  reason  that  we  are  of  the  opinion  that, 
even  though  it  be  held  that  the  act  of  pronouncing  judgment 
is  a  part  of  the  trial,  the  court  did  not,  by  reason  of  the 
postponement  from  April  30th  to  June  4th,  lose  jurisdiction 
in  the  matter. 

A  trial  is  ''the  examination  before  a  competent  tribunal, 
according  to  the  law  of  the  land,  of  the  facts  or  law  put 
in  issue  in  a  cause,  for  the  purpose  of  determining  such  is- 
sue." (Anderson  v.  Pennie,  32  Cal.  267;  Tregambo  v.  Min- 
in^  Co.,  67  Cal.  501.)  Pronouncing  judgment,  which  is  the 
formal  declaration  of  sentence,  is  not  the  trial,  nor  any  part 
thereof  within  the  meaning  of  section  13,  article  I,  of  the  con- 
stitution. {Reed  v.  Siaie,  147  Ind.  41,  [46  N.  B.  135].) 
In  a  Missouri  case  {State  v.  Watson,  95  Mo.  415,  [8  S.  W. 
383]),  judgment  was  pronounced  two  years  after  verdict, 
and  the  court  passing  upon  a  statute  requiring  that  defendant 
be  brought  to  trial  within  a  specified  time  after  indictment, 
otherwise  to  be  discharged,  held  that  such  limitation  did  not 
apply  to  the  pronouncing  of  sentence.  The  supreme  court 
in  People  v.  Felix,  45  Cal.  163,  upholds  a  sentence  pronounced 
at  the  third  term  after  conviction.  The  trial  ended  with 
the  announcement  of  the  verdict  of  the  jury,  whereby  it  de- 
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dared  the  result  of  its  deliberations  upon  the  issues  of  fact 
which  had  been  submitted  to  it  for  its  decision. 

A  careful  examination  of  the  Toluminous  record  in  this 
case  impresses  us  with  the  fact  that,  notwithstanding  the  very 
able,  ingenious  and  persistent  effort  of  counsel  to  specify  an 
error  therein,  such  effort  has  failed,  and  the  order  and  judg- 
ment should  be,  and  are,  afSrmed. 

Allen,  P.  J.,  and  Taggart^  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  May  9, 1907. 
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GERMAN  SAVINGS  AND  LOAN  SOCIETY,  Appellant,  v. 
MARION  ALDRICH,  City  Treasurer,  etc.,  O.  NELSON, 
and  SANTA  BARBARA  COUNTY  NATIONAL  BANK, 
Respondents. 

Fbeliminabt  Injunction — Jaust  of  Continuance — Oonstbuction  of 
Amendmxnt  to  Code. — The  amendment  of  1895  to  section  527  of 
ilie  Code  of  Giyil  Procedure,  fixing  the  limit  of  twelve  months  be- 
yond which  a  preliminary  injunction  wiH  cease  to  operate  if  certain 
conditions  do  not  exist,  applies  equally,  whether  the  injunction  is 
granted  after  notice  or  ex  parte,  and  involves  no  question  of  remedy 
by  appeal,  or  of  res  adjudicatcL  At  the  expiration  of  the  twelve 
months,  if  the  conditions  stated  do  not  apply,  the  injimction  be- 
comes inoperative  and  the  parties  beneficially  interested  are  en- 
titled to  have  the  court  so  declare. 

Xd. — ^Pbofeb  Exescisb  of  Jubisdiction. — ^It  is  a  proper  exercise  of  the 
court's  jurisdiction  to  ascertain  and  find  the  facts  as  to  the  con- 
ditions; and  declare  by  its  order  that  the  injunction  is  no  longer 
in  force,  if  the  facts  warrant  such  deduction.  The  only  thing  be- 
fore the  court  is  the  ascertainment  of  the  facts  upon  whiek  the 
light  depends. 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
Bernardino  County,  dissolving  a  preliminaiy  injunction. 
Frank  F.  Oster,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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B.  M.  F.  Soto,  for  Appellant 
Eunsalcer  &  Britt,  for  Bespondents. 

TAOGABT,  J. — ^This  is  an  appeal  from  an  order  diflsolT- 

ing  a  preliminary  injunction. 

The  injunction  was  granted  upon  notice  and  service  of  an 
order  to  show  cause  regularly  made.  The  order  dissolving 
the  injunction  was  also  made  upon  motions  separately  filed 
by  each  of  the  defendants  after  hearing  duly  noticed. 

The  sole  ground  of  each  of  the  motions  was  the  delay  in 
bringing  on  the  cause  for  trial  on  its  merits.  The  notices 
of  motion  specify,  and  the  afSdavits  in  support  of  them  aver, 
that  the  injunction  was  granted  prior  to  the  trial  of  said 
action;  that  the  same  has  continued  in  force  for  a  longer 
period  than  twelve  months  from  the  time  it  was  granted; 
that  the  parties  to  said  action  have  not  consented  that  the 
same  shall  continue  in  force  for  a  longer  period  than  '^aiz 
months/'  in  one  case,  and  in  the  other,  ^^any  period  of  time, 
or  at  all";  and  that  the  said  action  has  not  been  set  for  trial 
on  its  merits.  Both  notices  and  afSdavits  follow  the  lan- 
guage of  the  amendment  of  section  527  of  the  Code  of  Civil 
Procedure  made  in  1895. 

Appellant  contends  that  the  preliminary  injunction  hav- 
ing been  granted  after  hearing,  the  court  was  without  power 
to  dissolve  the  same;  that  the  matter  was  res  adjudicata;  that 
the  only  remedy  was  by  appeal  from  the  order  granting  the 
injunction;  that,  assuming  the  court  had  the  power  to  dis- 
solve, this  could  be  exercised  only  upon  new  matter  or  evi- 
dence arising  since  the  granting  of  the  injunction;  and  that 
the  amendment  of  section  527,  Code  of  Civil  Procedure,  must 
be  limited  in  its  application  to  a  preliminary  injunction 
granted  ex  parte^  where  no  motion  either  to  dissolve  or  modify 
such  injunction  has  been  made  or  denied. 

The  determination  of  these  contentions  depends  solely  upon 
a  construction  of  the  amendment  of  section  527,  and  so  far 
as  we  are  aware,  it  has  not  been  construed  by  any  appellate 
court.  A  cardinal  rule  of  interpretation  is  that  a  statute  free 
from  ambiguity  and  uncertainty  needs  no  interpretation. 
This  must  be  so,  for  all  interpretation  and  construction  is  for 
the  purpose  of  ascertaining  the  legislative  will.  When  this 
is  clear,  interpretation  is  not  allowable.  {Davia  v.  Hart, 
123  CaL  387,  [55  Pac.  1060].) 


-^■™^^n«r  - 
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Section  527,  Code  of  Civil  ProcedaTe»  as  it  originally  stood, 
provided  at  what  time  a  provisional  injunction  might  be 
granted,  and  what  was  required  to  obtain  it.  By  the  amend- 
ment of  1895  a  limit  was  fixed,  beyond  which  a  provisional 
injunction  would  not  be  operative,  if  granted  before  the  ac- 
tual trial  of  the  cause  wherein  it  was  granted.  This  limita- 
tion  was  placed  at  twelve  months  from  the  time  the  injunc- 
tion was  granted.  Two  exceptions  were  made  to  the  operation 
of  the  amendment,  those  cases  in  which  the  injunction  is  con- 
tinued for  a  longer  period  by  consent  of  the  parties,  and  those 
in  which  the  cause  has  been  set  for  trial  upon  its  merits  before 
the  period  of  limitation  expires. 

It  was  not  intended  by  the  framers  of  the  amendment  to 
provide  any  remedy  for  the  party  against  whom  the  injunc- 
tion runs,  and  therefore  the  question  of  his  having  a  remedy 
by  appeal  has  no  application. 

The  matter  adjudged  by  the  court  in  making  the  order  com- 
plained of  is  not  res  adjudicata.  When  the  court  made  the 
order  it  did  not  review,  reconsider,  or  pass  upon  the  matters 
determined  in  granting  the  injunction.  The  expiration  of 
the  twelve  months,  the  want  of  consent  on  the  part  of  the 
defendants,  and  that  the  cause  had  not  been  set  for  trial  on 
its  merits  were  all  the  matters  before  the  court 

There  is  nothing  in  the  language  of  the  amendment  to  jus- 
tify any  distinction  between  injunctions  granted  ex  parte  and 
those  granted  after  a  hearing  of  all  the  parties.  The  wrong 
to  be  remedied  by  the  amendment  was  the  abuse  of  provi- 
sional injunctions  obtained  before  trial  of  the  causes  on  their 
merits  by  using  them,  through  delay  of  the  trial,  to  serve  the 
purpose  of  a  final  judgment.  The  remedy  given,  a  limitation 
of  tile  period  of  their  effectiveness,  was  as  much  needed  in 
cases  of  injunctions  granted  on  hearing  as  in  those  granted 
on  ex  parte  application. 

The  period  of  twelve  months  having  expired,  and  the  case 
being  neither  tried  nor  set  for  trial  on  its  merits,  the  injunc- 
tion became  inoperative,  and,  upon  application  to  the  court, 
the  parties  beneficially  interested  were  entitled  to  have  the 
court  so  declare. 

There  is  no  formal  signed  order  dissolving  the  injunction 
in  the  record.  The  minute  entry,  '^Motion  to  Dissolve  and 
Vacate  Injunction.  Present,  Hunsaker  &  Britt  and  McEeeby 
4  McEeeby.    Motion  granted,''  is  all  that  appears.    It  is  not 
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material  whether  this  order  be  designated  an  order  dissolving 
an  injtinetion,  or  an  order  declaring  the  dissolution  of  an 
injunction  hj  operation  of  law.  The  law  having  declared 
the  writ  to  be  inoperative  after  a  certain  time,  upon  certain 
conditions,  it  appears  to  us  to  be  a  proper  exercise  of  the 
court's  jurisdiction  to  ascertain  and  find  the  facts  as  to  the 
conditions  and  declare  by  its  order  that  the  injunction  is  no 
longer  in  f orce,  if  the  facts  warrant  such  a  dedaration. 

The  motion  that  may  be  made  under  this  amendment  is  in 
some  respects  similar  to  the  proceeding  to  declare  the  termina- 
tion of  a  life  estate  under  section  1723,  Code  of  Civil  Pro- 
cedure. The  only  thing  before  the  court  is  the  ascertainment 
of  the  existence  of  the  facts  upon  which  the  right  depends. 
(Matter  of  Tracey,  136  Cal.  885,  [69  Pac.  20].) 

A  mere  declaration  not  in  form  of  an  order  might  not  be 
appealable  (Devlin  v.  Bydeberg,  132  Cal.  324,  [64  Pac.  396]), 
but  all  parties  here  have  treated  the  appeal  from  the  order 
in  question  as  proper,  and  it  has  been  considered  on  its  merits. 
The  objection  that  the  notice  of  appeal  was  not  filed  in  time 
appears  to  have  been  withdrawn  by  stipulation. 

Order  affirmed 

Allen,  P.  J,,  and  Shaw,  J.,  concurred. 


[0!t.  No.  252.    Third  AppeUate  Distriet.— March  18,  1007.] 

ALBERT  B.  GIACOMINI,  Respondent,  v.  PACIFIC  LUM- 

BER  COMPANY,  Appellant 

NXGLIOENOX— MASTKB  AND   SERVANT— INDXPBNDXNT   OONTRAOTOB— QuBS- 

TiON  or  Faot  fob  Just. — In  an  action  by  a  servant  for  damages 
caused  bj  the  negligence  of  defendant  as  his  employer  in  failing 
to  furnish  safe  appliances,  where  there  is  a  dispute  whether  plain- 
tiif  was  the  servant  of  the  defendant  or  of  independent  contractors, 
and  it  appears  that  plaintiff  was  paid  \>j  defendant,  and  the  evi* 
dence  is  such  that  the  existence  of  the  relation  of  independent  con- 
tractors is  in  doubt,  its  existence  is  a  question  of  fact  for  the  jurj, 
and  a  verdict  for  the  plaintiff  will  not  be  disturbed  upon  appeaL 

Id. — ^iNSTEUcnoN   Stjbmittino   Question   of   Pact — ^Detail   of   Evi- 
IKNOS. — ^Where  the  court,  in  submitting  to  the  jury  the  question  of 
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fket  whether  the  penone  daimed  to  be  independent  eontracton  were 
vneh  or  mere  serrante  of  the  defendant,  properly  inatructed  them 
u  to  the  law  of  the  eaee,  though  it  may  have  been  nnnecesBary  to 
detail  the  endenee,  the  action  of  the  court  in  calling  attention 
particularly  to  the  evidence  which  must  be  the  basia  of  the  jury'e 
finding  cannot  be  successfully  assailed. 

Id. — ^Unsajib  Appliancx — ^Etidbnox  of  Nboliqencb — Suppoet  of  Vkb- 
ncT. — ^Where  the  evidence  shows  that  the  machine  on  which  plain- 
tiff was  injured  was  originally  unsafe,  and  that  an  appliance  was 
put  thereon  to  make  it  less  dangerous,  in  respect  to  which  the  master 
was  negligent  in  failing  in  his  duty  to  keep  it  secure,  or  to  inspect 
the  machine  and  appliance,  and  in  failing  to  warn  plaintiff,  who, 
in  ignorance  of  the  manner  in  which  it  was  fastened,  was  requested 
hj  an  inexperienced  workman  to  adjust  the  loosened  appliance, 
to  his  injury,  the  evidence  of  negligence  is  sufficient  to  support  the 
▼erdict  for  damages. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt County,  and  from  an  order  denying  a  new  triaL  Q. 
W.  Hunter,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
OQIett  &  Cutler,  and  D.  Servier,  for  Appellant 
Mahan  ft  Mahan,  and  Coonan  ft  Eehoe,  for  Respondent 

BURNETT,  J. — ^A  jury  awarded  respondent  the  sum  of 
t3,500  as  damages  for  injuries  received  in  a  shingle-mill  be- 
longing to  appellant.  The  appeal  is  from  the  judgment  and 
order  denying  the  motion  for  a  new  trial. 

The  complaint  alleges  that  **on  the  twelfth  day  of  De- 
cember, 1900,  and  for  some  time  prior  thereto,  said  plain- 
tiff was  employed  by  defendant  in  the  capacity  of  shingle 
sawyer  at  one  of  said  n^achines  (a  hand-shingle  machine)  so 
known  and  designated  as  machine  No.  3,  with  instructions  to 
attend  to  the  setting  of  the  screws  of  said  other  hand-shingle 
machines  when  the  same  were  being  operated  by  inexperienced 
men. 

**That  on  said  twelfth  day  of  December,  1900,  and  for 
some  time  prior  thereto,  said  machine  known  and  designated 
as  machine  No.  2  was  in  a  defective  and  dangerous  condition, 
in  this,  that  on  the  frame  of  the  carriage  of  said  machine, 
and  on  the  side  nearest  the  saw  was  fastened  at  the  time  of 


220  QiAOOMnn  v.  Pacdio  Lumbbk  Co.     [5  CaL  App. 

the  accident  hereiDafter  described,  an  appliance,  nsed  to  pre- 
vent spalts  from  coming  in  contact  with  the  saw/'  Then  fol- 
lows a  description  of  said  appliance  and  the  manner  in  which 
ft  was  fastened  to  said  machine,  and  an  allegation  that  it  was 
so  insecnrelj  fastened  as  to  render  the  machine  "defectiye, 
dangerons  and  nnsafe  to  persons  engaged  in  operating  or 
working  about  said  machine,''  and  that  it  had  been  in  sach 
condition  for  sereral  months  to  the  knowledge  of  defendant, 
or  that  defendant  could  have  known  thereof  hy  the  exercise 
of  ordinary  care  and  diligence,  but  '^negligently  permitted 
and  suffered  the  same  to  be  and  remain  during  all  of  said 
time  in  said  defective,  dangerous  and  unsafe  condition.  That 
on  said  twelfth  day  of  December,  1900,  while  said  machine 
was  in  said  defective,  dangerous  and  unsafe  condition  as 
aforesaid,  it  was  being  operated  by  an  inexperienced  man, 
one  Charles  Bilderbach,  who  requested  said  plaintiff  herein 
to  set  the  screws  on  said  machine,  which  said  screws  are  used 
for  the  purpose  of  adjusting  the  table  of  said  machine  so 
that  the  shingles  may  be  cut  of  the  proper  thickness,  and  while 
said  plaintiff  was  so  engaged  in  setting  the  screws  on  said  ma- 
chine at  said  time,  it  became  necessary  for  said  plaintiff  to 
push  the  carriage  of  said  machine  hsjds.  and  forth  over  said 
rapidly  revolving  saw,  and  while  doing  so  the  said  appliance 
.  •  •  dropped  down  at  one  end  and  came  in  contact  with  said 
saw  and  was  torn  from  its  place  and  struck  plaintiff,"  in- 
flicting serious  injuries. 

As  usual  in  cases  of  this  character,  there  is  little  controveny 
as  to  the  law  in  the  abstract,  but  counsel  differ  widely  as  to 
the  effect  of  the  evidence  and  what  particular  principles  of 
the  law  of  negligence  should  be  invoked. 

1.  The  appellant  eamestiy  insists,  and  its  main  point  is, 
that  the  evidence  shows  without  conflict  that  defendant  was 
absolved  from  all  blame  for  the  accident  for  the  all-sufficient 
reason  that  plaintiff  was  not  in  its  employ,  but  was  working 
for  Ansel  K  Thompson  and  Thomas  Maddux,  who,  it  is 
alleged  in  the  answer,  ''were  engaged  in  manufacturing 
shingles  in  said  mill  for  said  defendant  under  an  agreement 
with  defendant  that  defendant  was  to  furnish  the  power  and 
machinery  and  keep  the  machinery  in  repair,  and  said  Thomp- 
son and  Maddux  were  to  receive  a  specified  amount  per  thou- 
sand shingles  for  manufacturing  the  same  for  defendant  with 
said  machinery  and  from  material  furnished  by  defendant  *' 
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In  other  words,  it  is  contended  that  Thompson  and  Maddux 
were  ''independent  contractors/'  and  that  the  doctrine  of 
respondeat  superior  does  not  apply  to  appellant.  Respond- 
ent claims  that  the  evidence  leaves  debatable  the  question 
whether  there  was  such  a  contract,  and  that  it  therefore  be- 
came a  proper  subject  of  consideration  at  the  hands  of  the 
juiy ;  and  that  this  court  cannot  say  that  the  finding  adverse 
to  appellant  rests  upon  unsubstantial  support.  Does  the  evi- 
dence demand  the  conclusion  that  the  relation  of  ''master 
and  servant"  or  employer  and  employee  existed  between 
Thompson  and  Maddux  on  the  one  hand  and  respondent  on 
the  other  t    If  so,  the  judgment  cannot  be  upheld. 

Section  2009,  Civil  Code,  provides  that:  "A  servant  is  one 
who  is  employed  to  render  personal  service  to  his  employer 
otherwise  than  in  the  pursuit  of  an  independent  calling,  and 
who  in  such  service  remains  entirely  under  the  control  and 
direction  of  the  latter  who  is  called  the  master."  If  any 
addition  to  the  code  definition  or  any  elucidation  of  it  were 
needed,  it  could  be  supplied  by  quotation  from  many  authori- 
ties, as  the  question  has  been  often  the  subject  of  judicial 
cognizance.  By  this  code  provision  as  well  as  by  the  decisions 
it  is  made  clear  that  in  determining  whether  Thompson  and 
Maddux  were  independent  contractors  or  fellow-servants  with 
respondents  the  vital  inquiry  is»  Who  had  *' entire  control 
and  direction"  of  respondent  in  the  service  he  was  perform- 
ing t  If  there  had  been  a  written  agreement  between  ap- 
pellant and  said  Thompson  and  Maddux,  or  if  there  were  no 
uncertainty  as  to  the  scope  and  terms  of  said  agreement,  a 
question  of  law  would  be  presented,  but  it  is  insisted  by  re- 
spondent that  in  view  of  the  evidence,  it  was  a  question  of 
fact  under  proper  instructions  to  be  submitted  to  the  jury 
to  determine  whether  respondent  was  the  employee  of  one 
or  the  other.  "Where  an  alleged  contract  rests  entirely  in 
parol,  it  is  the  province  and  duty  of  the  jury  to  determine 
whether  there  is  a  contract,  and  to  ascertain  and  fix  its  terms, 
unless  these  terms  are  precise  and  explicit  and  admit  of  one 
construction  only."  (11  Ency.  of  PL  &  Pr.  88.)  And  in 
aid  of  the  effort  to  reach  a  satisfactory  conclusion  as  to 
whether  a  party  is  an  independent  contractor  or  a  fellow- 
servant,  it  is,  in  the  nature  of  things,  impossible  to  formulate 
inflexible  rules  which  will  cover  all  conceivable  circumstances 
that  may  be  received  in  evidence,  but  there  are  certain  well* 
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recognized  guides  of  general  application  that  point  the  way 
to  a  conclusion.  For  instance,  it  has  been  announced  that 
an  *' independent  contractor  represents  his  employer  only 
as  to  the  results  of  the  work  and  not  as  to  the  means  where- 
by it  is  to  be  accomplished.''  {Cagement  v.  Brawn,  148  U.  S. 
615,  [13  Sup.  Ct  Rep.  672].)  Again,  ''A  contractor  for 
certain  work  may  at  the  same  time  be  the  servant  of  the  same 
employer  in  regard  to  other  work  to  be  done  by  him,  so  as 
to  render  the  latter  liable  for  his  acts  in  connection  witii  such 
other  work."  (16  Am.  &  Eng.  Ency.  of  Law,  187.)  Again, 
''If  the  employer  has  the  right  of  control,  it  is  immaterial 
whether  he  actually  exercises  iV*  {Linnehan  v.  Rollins,  137 
Mass.  123,  [50  Am.  Rep.  287].)  And  ''a  reservation  by 
the  employer  of  the  right  by  himself  or  his  agent  to  saper- 
vise  the  work  merely  to  determine  whether  it  is  being  done 
in  conformity  to  the  contract  does  not  affect  the  independ- 
ence of  the  relation"  {Gallon  y.  Bull,  113  GaL  593,  [45 
Pac.  1017]) ;  the  fact  that  payment  is  made  "by  the  job" 
or  ''according  to  the  amount  of  the  work  done  does  not  make 
an  employee  an  independent  contractor,  though  it  may  be  evi- 
dence that  he  is  such."     (16  Ency.  of  Law,  189.) 

But  the  ultimate  standard  by  which  all  the  evidence  must 
be  measured  is  that  prescribed  by  the  code:  Who  has  the 
undisputed  and  complete  control  of  the  servant  f  Appellant 
in  the  case  at  bar  answers:  Thompson  and  Maddux.  That 
is  its  interpretation  of  the  evidence,  and  in  so  many  words 
it  is  so  declared  by  some  of  the  witnesses,  but  the  jury  had 
a  right  to  consider  all  the  facts  and  circximstances  bearing 
upon  the  relation  of  the  parties,  and  must  it  be  affirmed,  as 
a  matter  of  law,  that  there  is  no  warrant  for  the  finding 
that  Thompson  and  Maddux  were  fellow-servants  of  respond- 
ent within  the  meaning  of  the  codef  The  declarations  of  cer- 
tain witnesses  for  defendant  undoubtedly  did  not  carry  con- 
viction to  the  minds  of  the  jury,  and  there  were  facts  and 
circumstances  considered  more  satisfactory  and  these  led  to 
a  different  conclusion. 

In  his  opinion  den3dng  the  motion  for  a  new  trial  the 
learned  judge  of  the  lower  court  recites  a  large  number  of 
these  circumstances,  which  the  jury  had  the  right  to  con- 
sider in  determining  whether  there  was  any  such  contract 
as  claimed  by  appellant,  among  which  are  the  following: 
The  compensation  of  Thompson  and  Maddux  was  subject  to 
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change  at  any  time  and  was  frequently  changed  by  the  com- 
pany. Whatever  the  agreement,  it  was  for  no  definite  term 
and  could  be  terminated  at  any  time  by  either  party  to  it. 
The  company  owned  the  sawmill  and  the  shingle  machines, 
one  of  the  machines  being  placed  in  the  main  part  of  the 
building  and  two  in  the  addition  which  was  built  later.  The 
same  power  ran  the  main  mill  and  the  shingle  machines.  The 
company  furnished  all  the  machinery,  the  power,  the  lights, 
made  all  important  repairs  and  furnished  aU  the  oil  for  the 
machinery.  The  material  to  be  manufactured  into  shingles 
was  the  refuse  from  the  main  mill,  carried  down  to  the  shingle 
machines  by  elevators,  the  material  being  taken  from  the 
same  by  the  men  in  the  employ  of  the  company.  The  shingle 
machines  were  dependent  entirely  upon  the  main  mill  for 
material  to  be  manufactured  into  shingles.  Thompson  was 
the  principal  man  in  the  shingle  department,  looked  after 
the  work,  but  at  times  was  called  into  the  main  mill  and 
worked  there  when  the  shingle  machines  were  idle,  and  when 
they  were  running  he  occasionally  filed  saws  in  the  big  mill, 
and  he  filed  for  the  shake  machine,  and  he  was  paid  there- 
for one  dollar  a  day,  which  he  says  he  divided  with  Mad- 
dux. Maddux  also  did  some  filing  in  the  main  mill,  and 
th^  often  worked  at  various  jobs  therein  when  the  shingle- 
mill  was  idle  and  the  other  men  in  the  shingle-mill  did  the 
same.  One  of  the  shingle  sawyers  worked  for  three  days 
in  the  big  shingle-mill  up  the  track  for  defendant,  and  at 
the  end  of  the  month  he  received  his  wages  from  the  com- 
pany in  the  same  manner  as  when  he  was  working  all  the 
time  in  the  shingle  department  of  the  main  mill.  If  they 
were  short  of  stock,  Thompson  and  Maddux  complained  to 
Howatt,  the  general  foreman  of  defendant,  and  if  stock  was 
accumulating,  Howatt  would  not  permit  them  to  shut  down. 
Howatt  passed  through  the  shingle  department  sometimes 
two  6t  three  times  a  day  and  frequently  criticised  the  work 
of  the  men  and  occasionally  gave  them  orders.  On  one  oc- 
casion, when  Howatt  was  disabled,  Thompson  took  his  place 
as  foreman  of  the  main  mill  and  continued  therein  for  a 
week  or  more.  On  the  15th  of  each  month,  when  the  com- 
pany paid  all  its  employees,  the  men  in  the  shingle  depart- 
ment lined  up  at  the  ofSce  precisely  the  same  as  the  men  in 
its  employ  did,  and  were  paid  at  the  office  window  in  turn 
by  checks  given  by  the  company,  or,  if  the  amount  was  small. 
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lometimes  in  cash.  However,  the  evidence  for  defendant 
shows  that  this  was  charged  upon  the  books  of  the  company 
to  Thompson  and  Maddnx.  The  latter  lined  up  as  the  other 
men  at  the  same  time  and  received  their  pay  in  the  same 
manner.  The  names  of  all  the  men  were  on  the  paj-roll 
kept  hy  the  company  and  opposite  their  names  was  a  state- 
ment showing  the  amount  due  each  for  wages  during  the 
month  and  the  amount  due  the  company  for  bills  incurred  by 
them  at  the  store  or  saloon  or  livery-stable  owned  by  the 
company.  The  men  in  the  shingle-mill  signed  the  pay-roll 
just  as  the  other  men  did.  Mrs.  Ferguson,  at  whose  place 
respondent  and  others  boarded,  applied  at  the  ofBce  of  the 
company  and  signed  the  roll  as  the  others  did,  and  received 
her  pay  for  food  in  the  same  way.  On  some  occasions  the 
company  deducted  from  the  pay  of  the  men  working  in  the 
shingle  department  the  amount  due  for  state  and  county 
poU  taxes.  The  assessor  had  notified  the  company  to  keep 
out  for  him  the  money  due  from  the  men  in  its  employ  for 
poll  taxes,  but  had  never  made  such  a  request  particularly 
as  to  the  men  working  in  the  shingle  department  or  for 
Thompson  and  Maddux. 

To  show  how  uncertain  the  contract  wajs,  even  in  Mr. 
Thompson's  mind,  we  have  in  his  cross-examination  the  state- 
ment: ^^I  did  enter  into  the  contract  with  Mr.  Sinclair  alone, 
and  when  Mr.  Douglas  took  charge  he  simply  let  the  con- 
tract run  along  and  we  acted  on  it.  That  is  the  only  con- 
tract that  we  have  with  the  Pacific  Lumber  Company  at  the 
present  time,  and  it  was  the  only  contract  that  we  had  at  the 
time  Giacomini  was  employed.  Mr.  Maddux,  Mr.  Sinclair 
and  myself  were  the  only  three  present  when  the  last  contract 
was  made.  We  didn't  put  it  in  writing.  It  never  had  been 
in  writing.  We  simply  manufactured  our  shingles  for  so 
much  a  thousand.  When  times  got  harder  and  we  got  our 
men  cheaper  they  cut  us  down ;  then  when  it  got  hard  to  get 
men  we  had  to  come  to  them  to  pay  more.  That  is  the  way 
the  contract  ran.  We  never  had  it  any  other  way.  This 
contract  was  subject  to  change  with  the  varying  price  of 
lumber  and  the  varying  demand  for  men.  It  was  under- 
stood that  the  contract  could  be  abrogated  on  either  side  at 
any  time.  If  our  work  didn't  prove  satisfactory,  they  could 
immediately  come  in  and  take  their  machinery  and  let  us  go.*' 
He  went  on  further  to  state  that  he  did  not  know  just  when 
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the  contract  was  made  nor  what  price  th^  were  to  receive 
for  shingles.  And  altogether  his  testimony  was  so  uncer- 
tain that  it  might  justly  cany  very  little  if  any  weight  with 
the  jury.  There  was  at  least  sufficient  uncertainty  to  jus- 
tify the  submission  to  the  jury  of  the  question  whether  there 
existed  between  defendant  and  Thompson  and  Maddux  such 
a  contract  as  constituted  the  latter  '^independent  contrac- 
tors.'*  It  cannot  be  held,  we  think,  that  the  probative  force 
of  the  foregoing  circumstances  indicating  the  conduct  of  the 
parties,  considered  with  the  manner  and  appearance  of  the 
witnesses,  which  cannot  be  disclosed  by  the  record,  is  insuffi- 
cient to  justify  the  verdict. 

Among  the  many  cases  in  the  books  involving  similar  ques- 
tions to  those  considered  herein  the  following  are  instruc- 
tive :  Indiana  Iron  Co.  v.  Oray,  19  Ind.  App.  665,  [48  N.  B. 
803] ;  Bummel  v.  DUworth,  111  Pa.  St.  343,  [2  Atl.  855] ; 
King  v.  New  York  etc.  B.  B.  Co.,  66  N.  T.  187,  [23  Am.  Rep. 
37] ;  Klages  v.  OiUette  Eerzoz  Man.  Co.,  86  Minn.  458,  [90 
N.  W.  1116] ;  Qahagan  v.  Aerometer  Co.,  67  Minn.  252,  [69 
N.  W.  914] ;  Bai^  v.  New  England  Furniture  &  Carpet  Co., 
66  Minn.  76,  [68  N.  W.  729] ;  New  Albany  Forge  4i  BoUing 
Mill  V.  Cooper,  131  Ind.  363,  [30  N.  E.  295] ;  Neimeyer  v. 
Meyerhauser,  95  Iowa,  497,  [64  N.  W.  416] ;  Nyback  v.  Cham- 
pagne Lumber  Co.,  109  Fed.  732,  [48  C.  G.  A.  632] ;  Carl- 
ton V.  Stockens  et  al.,  91  Wis.  432,  [65  N.  W.  59] ;  Toomey 
V.  Donovan,  158  Mass.  232,  [33  N.  E.  396] ;  Smith  v.  BeUhaw, 
89  Cal.  427,  [26  Pac  834] ;  Callan  v.  Bull,  supra;  CorletU 
V.  Southern  Pacific  Co.,  136  Cal.  642,  [69  Pac.  422] ;  Shea  v. 
Pacific  Power  Co.,  145  Cal.  682,  [79  Pac.  373]. 

In  the  Carlson  case,  it  is  held  that  ''when  in  an  action  for 
damages  caused  by  the  negligent  opening  of  a  dam  for  the 
purpose  of  driving  logs,  there  is  evidence  that  the  person  in 
charge  of  the  drive  was  acting  as  defendant's  agent,  and  also 
evidence  that  he  had  full  control  of  the  drive  and  dam,  and 
that  he  employed  the  men  and  obtained  the  supplies,  defend- 
ants merely  paying  him  for  driving  their  logs,  it  is  for  the 
jury  to  determine  whether  such  person  was  an  independent 
contractor  or  not** 

In  the  Toomey  case,  as  stated  in  the  syllabus :  ''In  an  action 
1^  a  workman  in  defendant's  factory  for  personal  injuries 
caused  by  a  defective  machine,  it  appeared  that  under  a  con- 
tract witii  defendants  one  T.  had  charge  of  the  fitting  room 
4  CaL  App.— 15 
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in  the  factory — in  whose  room  plaintiff  worked — ^and  hired 
and  paid  the  men  who  worked  therein  and  was  himself  paid 
by  the  ease  for  fitting  stocks,  and  that  defendants  furnished 
all  the  machinery  and  'looked  out'  for  the  room.  There  was 
testimony  that  they  were  about  the  room  often ;  that  they  kept 
the  machinery  so  that  it  would  be  all  right  to  do  the  work  in 
any  way,  shape  and  manner;  that  they  had  to  pay  for  re- 
pairs, but  T.  had  the  right  if  there  was  any  necessity  for  re- 
pairs to  go  to  a  certain  person  and  have  them  made;  that 
they  relied  on  T.  to  examine  the  machinery  and  they  had 
repairs  made  after  notice  from  him;  that  they  had  the  right 
and  the  opportunity  to  inspect  the  machinery  and  they  never 
hired  anyone  to  clean  the  machines,  but  supposed  T.  would 
attend  to  that,  though  they  had  no  agreement  to  that  effect." 
It  was  held  by  the  supreme  court  of  Massachusetts  that  the 
court  should  have  permitted  plaintiff  to  go  to  the  jury  as  to 
the  common-law  liability  of  defendants. 

It  is,  of  course,  not  our  province  to  pass  upon  the  weight 
of  the  evidence  or  the  credibility  of  the  witnesses,  nor  are  we 
concerned  about  the  question  whether  the  verdict  is  just  or 
in  accordance  with  the  preponderance  of  the  evidence.  We 
hold  simply  that  there  is  substantial  support  for  the  verdict 
and  it  is  therefore  binding  upon  appeal. 

2.  Another  point  emphasized  by  appellant  is,  that  the  court 
erred  in  giving  of  its  own  motion  an  instruction  marked  '^A." 
The  instruction,  which  is  quite  lengthy,  defines  a  servant  and 
an  independent  contractor  and  directs  the  jury  that  ''the 
question  is  to  be  determined  by  all  the  evidence  bearing  upon 
the  point;  as  to  the  nature  and  terms  of  the  contract  be- 
tween the  parties,  as  to  the  location  and  situation  of  the  en- 
tire mill  and  machinery,"  etc.,  calling  attention  to  the  vari- 
ous features  of  the  evidence,  "with  all  the  other  evidence, 
facts  and  circumstances  in  the  case  which  will  aid  you  in 
determining  the  true  relation  between  Thompson  and  Mad- 
dux and  the  defendant,  that  is,  whether  Thompson  and  Mad- 
dux were  independent  contractors  within  the  law  as  I  have 
defined  it  to  you,  or  whether  they  were  the  agents  or  ser- 
vants of  the  defendant  within  the  meaning  of  the  law  as  I 
have  defined  that  relation  to  you."  It  probably  was  unneces- 
sary for  the  court  to  detail  the  evidence  which  was  to  be  con- 
sidered, as  the  general  direction  in  reference  to  all  the  evi- 
dence was  ample;  but  the  instruction  is  correct  in  its  defini- 
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tion  of  the  relations  involved;  it  does  not  purport  to  pass 
cpon  the  weight  or  effect  of  the  evidence,  and  it  is  not  ap- 
parent how  it  could  have  prejudiced  the  defendant.  As  it 
was  proper  for  the  jury  to  determine  whether  Thompson  and 
Maddux  were  independent  contractors  or  were  servants  of  the 
defendant,  the  action  of  the  court  in  calling  attention  spe- 
cificallj  to  the  evidence  which  must  be  the  basis  of  the  finding 
cannot  be  successfully  assailed. 

3.  Some  minor  points  are  made  by  appellant  which  hardly 
demand  extended  notice  and  which  may  be  considered  to- 
gether. The  rulings  of  the  court  during  the  progress  of  the 
trial,  if  erroneous  at  all,  were  without  prejudice.  The  in- 
structions refused,  as  far  as  correct  and  appropriate,  were 
covered  by  those  given. 

The  point  is  urged  here  that  the  appliance  of  which  com- 
plaint is  made  was  not  shown  to  be  unsafe  and  insecure  or 
dangerous  and  that  the  servant  assumed  the  risk.  The  law 
applicable  to  this  contention  was  properly  presented  by  the 
instructions,  but  the  jury  on  sufiicient  evidence  found  the 
facts  to  be  in  accordance  with  respondent's  position.  There 
is  no  doubt,  as  stated  in  Donnelly  v.  San  Francisco  Bridge 
Co.,  117  Cal.  417,  [49  Pac.  559],  that  "the  master  must  sup- 
ply his  employees  with  suitable  appliances  and  a  reasonably 
safe  place  in  which  to  perform  their  tasks,  and  cannot  relieve 
himself  from  responsibility  by  delegating  to  any  servant  a 
duty  which  rests  upon  him  as  master;  but  where  the  over- 
seer or  foreman  is  negligent  in  any  duty  which  does  not  de- 
volve upon  the  master,  then  the  master  is  not  responsible  for 
an  injury  resulting  therefrom  to  another  servant  in  the  same 
general  employment."  The  evidence  here,  however,  shows 
that  the  machine  originally  furnished  was  unsafe  and  the 
appliance  was  put  on  to  render  it  less  dangerous.  It  was  the 
duty  of  the  master  to  see  that  this  appliance  was  safely  se- 
cured. There  was  evidence  of  negligence  in  that  respect. 
The  law  also  requires  the  master  ''to  inspect  the  machinery 
and  appliances  furnished  to  his  servant  and  this  duty  must 
be  continuously  fulfilled  and  positively  performed."  (Dya$ 
V.  Southern  Padfie  Co.,  140  Cal.  296,  [73  Pac.  972].)  It 
cannot  be  said  that  respondent  assumed  the  risk,  as  he  was 
not  at  work  upon  this  particular  machine,  but  went  there  to 
adjust  it  at  the  request  of  an  inexperienced  workman,  and 
the  respondent  was  ignorant  of  the  manner  in  which  the  ap- 
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pliance  was  fastened  to  the  machine.  ''Under  such  circum* 
stances  it  is  the  duty  of  the  master  to  warn  the  employee.'' 
(Tedford  v.  Los  Angeles  Electric  Co.,  134  CaL  76,  [66  Pac- 
76].)  ''To  relieve  the  master,  the  employee  must  not  only 
know  of  the  defect,  but  also  must  know  the  dangers  and  risks 
attending  the  operation  of  the  machines  by  reason  of  the 
defects.''  (N  of  singer  y.  Ooldman,  122  Cal.  609,  [55  Pac. 
425].) 

There  was  sufScient  evidence,  if  believed  by  the  jury,  to 
uphold  the  contention  of  respondent  in  harmony  with  the 
foregoing  principles  of  law.  It  may  be  conceded  that  the  case 
is  a  close  one,  but  an  appellate  court  should  not  substitute  its 
own  judgment  of  the  facts  for  that  of  the  trial  court  or  of  a 
juiy,  nor  should  a  verdict  be  lightly  disturbed. 

We  are  not  prepared  to  say  that  there  is  an  entire  absence 
of  evidence  to  support  the  verdict  or  that  there  was  any  pre- 
judicial error  committed.  The  judgment  and  order  denying 
the  motion  for  a  new  trial  are  affirmed 

Hart^  J^  and  Chipman,  P.  J.^  concurred. 
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P.  BENBST  ALLSOPP,  Respondent,  v.  JOSHUA  HENDY 

MACHINE  WORKS,  Appellant 

A0TK>ir  lOB  AooouNTmo — ^LEAhJNQ — ^Fnn>mos — ^Aobnot  worn  Bmoaim 
or  PsoPxaTT — Convebsion — Subplusaok — Cause  or  Aotjon  not 
Ghanqxd. — ^In  an  action  for  an  aceounting  under  an  agreement 
for  resale  by  defendant  of  propertj  before  sold  by  him  to  plaintifF, 
and  intnuted  to  defendant  as  agent  for  resale,  where  it  appear* 
that  a  portion  of  the  propertj  was  resold,  and  the  eomplaint  and 
«Tidence  and  findings  support  the  cause  of  action  for  an  account- 
ing, an  averment  and  finding  that  the  property  not  resold  was 
misappropriated  by  defendant  to  his  own  uses,  do  not  change  the 
eause  of  action  to  one  of  tort  for  conversion,  but  an  imwuL^ri^i 
and  may  be  disregarded  as  surplusage. 

Ibw-— LiABiLiTT  or  Aqxnt  to  Account — ^Abusi  or  TBUST--OoMiaNGLiNc 
ov  MAOHiNXftT. — The  defendant  having  undertaken  as  agent  for 
plaintiff  to  sell  mining  machinery  intrusted  to  it  for  resale,  and 
having  returned  some  of  it  to  persons  from  whom  it  was  pnr> 
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«hued  and  reeeiTed  credit  therefor,  and  having  in  abiue  of  ite  tnut, 
eommingled  the  reeidve  of  the  maehinerj  with  ite  own  etook,  oo 
that  ite  identic  wae  eabetantiallj  loet,  and  having  eold  it  ae  ite 
own,  it  maj  properlj  be  held  liable  to  aeeonnt  aa  of  the  date  when 
the  propertj  wae  intrusted  to  it  for  reeale. 

I»d — ^AoxKT  Bound  to  Utmost  Good  Faith. — ^An  agent  is  charged  with 
the  dutj  of  acting  in  the  ntmost  good  faith  for  the  promotion  of 
the  intereeta  of  the  principaL 

iDd — ^Demakd  BvraaM  Burr  wo%  Acoountino.— Where  an  agent  has  been 
gniltj  of  a  breach  of  duty  in  failing  to  notify  the  principal 
of  monej  collected^  or  has  eonyerted  the  property  to  his  own  nse, 
there  is  no  neceesit/  of  a  demand  before  suit  for  an  accounting; 
bat  where  the  plaintiff  alleged  and  proved  a  demand  and  refoMl 
of  the  defendant  to  acconnti  the  reqoiremente  of  the  law  were 
satisfied. 

IB. — Statutb  Of  LnoTATioNS — ^Plbadino — ^Ezpuss  Tbust — Gov* 
cbaued  Bsbach. — ^The  statate  of  limitation  applicable  to  an  ac- 
counting  between  an  agent  and  the  principal  is  section  343  of  the 
Code  of  Civil  Procedure,  and  cannot  be  invoked  if  not  pleaded; 
nor  could  the  statute  begin  to  run,  the  relation  being  one  of  ex- 
press  trust,  where  no  knowledge  of  a  repudiation  of  the  trust  re- 
lation was  brought  home  to  the  knowledge  ef  the  principal,  but  the 
breach  of  trust  was  concealed  from  him. 

Id.— Yalus  or  Pbopkbtt  Intbustxd — ^Estoppil — Support  op  Find- 
mo. — ^Upon  general  principlee  of  eqnit/,  the  defendant  should  be 
estopped  from  contending  that  the  value  of  the  property  intrusted 
to  it  for  resale  was  less  than  the  amount  paid  therefor  bj  plain- 
tiff to  defendant,  and  the  evidence  is  held  to  sustain  a  finding  that 
there  was  no  difference  in  value. 

Id^— Costs — ^Psrckntaoi  in  San  Fsanoisoo^ — ^In  a  litigated  case  in  San 
Francisco,  the  plaintiff  recovering  is  entitled  to  the  percentage  al- 
lowed hj  the  statute  applicable  thereto  which  is  still  in  force. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial,  and  from  an  order  refusing  to  retaz  costs. 
IC.  C.  Sloss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  B.  Young,  for  Appellant 

Charles  W.  Slack,  for  Respondent 

BUBNETT,  J.— The  complaint  alleges  that  on  or  about 
June  17,  1897,  the  plaintiff  and  the  defendant  entered  into 
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a  contract  whereby  the  defendant  agreed  to  sell  to  the  plain- 
tiff a  five-stamp  mill  with  certain  accessories  for  the  sum  of 
$5,000 ;  that  thereafter  by  agreement  the  price  was  increased 
to  $5,050;  that  thereafter,  on  or  about  the  twenty-third  day 
of  September,  A.  D.  1897,  the  defendant  offered  to  deliver 
the  said  property  to  the  plaintiff  and  he  accepted  the  said 
offer,  and  thereupon  he  paid  defendant  the  sum  of  $5,050. 
There  is  no  denial  of  these  allegations.  It  is  further  alleged 
that  on  or  about  October  4,  1897,  the  defendant  agreed  with 
the  plaintiff  to  resell  for  him  the  said  property  and  to  ac- 
count for  the  sales  as  they  were  made,  and  thereupon  de- 
fendant took  possession  of  the  property  for  said  purpose. 
The  answer  admits  the  agreement,  but  denies  that  the  de- 
fendant took  possession  for  the  purpose  of  resale,  but  alleges 
that  it  always  had  possession,  and  that  no  part  of  the  prop- 
erty was  ever  delivered  to  plaintiff  but  had  been  left  with 
defendant  at  the  request  of  plaintiff.  The  finding  of  the 
court  in  that  behalf  was  in  accordance  with  the  foregoing 
allegations  and  admissions  of  the  answer. 

It  is  further  alleged  in  the  complaint  that  the  defendant 
resold  different  portions  of  the  property  for  sums  exceeding 
$3,500,  and  appropriated  to  its  own  use  the  remainder  of  the 
property ;  that  the  defendant  has  never  accounted  to  the  plain- 
tiff for  the  property  or  the  proceeds  of  the  sales  thereof,  nor 
has  the  defendant  paid  to  the  plaintiff  any  of  the  proceeds 
except  the  sum  of  $3,500 ;  and  that  on  or  about  April  4,  1902, 
the  plaintiff  demanded  an  accounting  of  defendant,  and  the 
prayer  is  for  an  accounting  for  the  property  and  the  pro- 
ceeds of  the  sale. 

The  answer  denies  that  the  defendant  resold  any  of  the 
property  for  any  sum  in  excess  of  $3,500;  denies  that  it  ap- 
propriated to  its  own  use  any  of  the  property ;  denies  that  it 
has  never  accounted  to  the  plaintiff  for  the  property  or  the 
proceeds  of  the  sales  thereof;  admits  the  demand  for  the  ac- 
countingy  denies  its  refusal  to  account,  and  alleges  the  pay- 
ment to  plaintiff  of  all  the  proceeds  of  the  sales  of  the  prop- 
erty. The  finding  of  the  court  on  this  issue  is  ''that  the  de- 
fendant resold  a  portion  of  the  said  property;  but  the  de- 
fendant is  unable  to  account  for  the  moneys  received  from 
such  resales;  and  that  the  defendant  has  never  accounted  to 
the  plaintiff  for  the  said  property,  or  for  the  proceeds  of  the 
resales  thereof.    That  the  defendant,  on  or  about  the  said 
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fourth  day  of  October,  1897,  appropriated  to  its  own  use  all 
of  the  said  property;  aud  that  the  value  of  said  property 
at  said  date  was  and  is  the  sum  of  $4,040.  That  the  defendant 
has  not  paid  to  the  plaintiff  any  of  the  proceeds  of  the  re- 
sales of  the  property  except  the  sum  of  $3,500,  paid  as  fol« 
lows :  $1,000  April  6,  1899,  $1,000  Aug.  10,  1899,  $500  Nov. 
24,  1899,  and  $1,000  April  21,  1900."  There  is  also  a  finding 
that  the  defendant  failed  and  refused  to  account  to  plaintiff. 
The  court  also  finds  that  the  action  is  not  barred  by  the 
statute  of  limitations  as  pleaded  by  defendant,  and  the  judg- 
ment is  in  favor  of  plaintiff  for  the  sum  of  $1,417.57. 

The  judgment  is  manifestly  just  and  finds  ample  support 
in  the  evidence.  The  zeal  and  sincerity  with  which  they  are 
urged,  however,  are  probably  justitication  for  the  specific  con- 
sideration of  the  points  made  by  appellant. 

It  is  contended  that  the  evidence  is  insufficient  to  justify 
the  decision  and  that  said  decision  is  against  the  law  and  the 
evidence.  The  argument  is  that  the  action  is  for  an  account- 
ing, and  the  court  finds  the  property  was  converted  by  ap- 
pellant and  bases  its  judgment  upon  the  rule  of  damages  for 
conversion,  as  provided  in  section  3336,  Civil  Code,  whereas, 
it  is  urged,  the  evidence  does  not  justify  the  conclusion  that 
the  appellant  appropriated  the  property  to  its  own  use. 

Both  parties  agree  that  the  action  is  for  an  accounting. 
The  gist  of  such  an  action  is  the  failure  to  account.  The 
finding  that  the  defendant  "appropriated  to  its  own  use  all 
of  the  said  property"  is  obviously  broader  than  the  allegation 
of  the  complaint  ^'and  has  appropriated  to  its  own  use  the 
remainder  of  the  said  property,''  but  this  is  immaterial,  and 
the  contention  of  the  insufficiency  of  the  evidence  to  show 
any  conversion  is  of  no  consequence  in  view  of  the  fact  that 
a  cause  of  action  for  an  accounting  is  sufficiently  pleaded  and 
supported  by  the  evidence,  and  the  allegation  and  finding  of 
conversion  may  be  disregarded  as  surplusage.  The  allegation 
of  an  appropriation  of  the  property  by  the  defendant  was 
unnecessary  and  did  not  change  the  action  into  one  of  tort. 
(State  V.  Chedwick,  10  Or.  423 ;  Segelken  v.  Meyer,  94  N.  T. 
583.)  But,  as  pointed  out  by  respondent,  there  is  abundant 
evidence  to  show — ^if  it  be  deemed  important — ^that  the  prop- 
erty was  converted  by  appellant. 

The  evidence  satisfies  the  requirement  of  the  rule  laid  down 
in  Steele  v.  Marsica/no,  102  Cal.  666,  [36  Pac  920],  to  the 
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effect  that  ^'in  order  to  charge  the  defendant  with  the  con- 
version  of  the  plaintiff's  goods,  he  must  be  shown  to  have 
done  some  act  implying  the  exercise  or  assumption  of  title, 
or  of  a  dominion  over  the  goods,  or  some  act  inconsistent  witii 
the  plaintiff's  right  of  ownership,  or  in  the  repudiation  of 
such  right."  It  is  not  apparent  what  other  act  could  have 
been  done  by  appellant  in  respect  to  the  property  that  would 
more  fully  carry  with  it  the  implication  of  the  assumption 
of  title  to  and  dominion  over  the  property,  or  repudiation  of 
any  right  of  respondent  in  and  to  the  ownership  of  said  prop- 
erty. The  defendant  having  undertaken  as  an  agent  to  sell 
the  property  for  plaintiff,  having  returned  some  of  the  prop- 
erty to  the  persons  from  whom  it  was  purchased  and  receiv- 
ing credit  therefor,  and  having  placed  the  remainder  with 
its  own  stock  so  that  its  identity  was  substantially  lost,  and 
having  used  and  sold  the  property  as  its  own  without  keeping 
any  account  of  its  transactions,  is  hardly  in  a  position  to  urge 
that  it  should  not  be  held  liable  for  the  value  of  the  machinery 
as  of  the  date  of  October  4,  1897,  when  it  agreed  in  writing 
to  dispose  of  the  machinery  as  rapidly  as  possible  and  report 
the  sales  as  they  were  made.  As  an  agent,  appellant  was 
charged  with  the  duty  of  acting  in  the  utmost  good  faith 
for  the  promotion  of  the  interests  of  the  principal.  Its  eon- 
duct  was  hardly  compatible  with  the  requirements  of  the 
elemental  principles  of  its  trust  and  the  canons  of  honorable 
dealing. 

Section  2228,  Civil  Code,  provides  that:  ''In  all  matters 
connected  with  his  trust,  a  trustee  is  bound  to  act  in  the  high- 
est good  faith  toward  his  beneficiary  and  may  not  obtain  any 
advantage  therein  over  the  latter  by  the  slightest  misrepre- 
sentation, concealment,  threat,  or  adverse  pressure  of  any 
kind.''  And  the  doctrine  is  universally  recognized  that  ''the 
paramount  and  vital  principle  of  all  agencies  is  good  faith, 
for  without  it  the  relation  of  principal  and  agent  could  not 
very  well  exist.  So  sedulously  is  this  principle  guarded,  that 
all  departures  from  it  are  esteemed  frauds  upon  the  confidence 
bestowed."    (1  Am.  &  Eng.  Ency.  of  Law,  p.  1071.) 

For  further  illustrations  of  the  same  doctrine  we  may  cite: 
Sterling  v.  Smith,  97  Cal.  343,  [32  Pac.  320] ;  San  Pedro  Lum^ 
ber  Co.  v.  Reynolds,  121  Cal.  74,  [53  Pac.  410],  and  Caiman  v. 
SorraiUe,  142  Cal.  638,  [76  Pac.  486] ;  Burke  v.  Bours,  92  CaL 
108,  [28  Pac.  57]. 
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In  view  of  the  foregoing,  the  trial  court,  with  some  justifica- 
tion at  least,  might  have  charged  the  defendant  with  the  full 
price  paid  for  the  machinery  by  the  plaintiff,  but  assuredly, 
the  corporation  could  not  expect  a  more  generous  concession 
than  the  reduction  from  the  price  of  twenty  per  cent  which 
was  made  by  the  court  The  defendant,  being  unable  to  ac- 
count for  the  property  and  its  proceeds,  could  not  complain 
at  the  action  of  the  court  in  taking  $4,040  as  the  amount  due 
October  4,  1897,  and,  according  to  the  well-«ettled  rule  of 
partial  payments,  computing  interest  and  applying  the  pay- 
ments made,  and  thus  determining  that  the  indebtedness  of 
defendant  was  as  found  in  the  judgment.  (Estate  of  Den,  35 
GaL  692;  16  Am.  &  Eng.  Ency.  of  Law,  p.  1036.) 

Appellant's  contention  that  a  demand  for  the  delivery  of 
the  property  was  required  is  likewise  destitute  of  any  merit. 
The  appellant  answers  its  own  contention  by  asserting  that 
''This  is  not  an  action  for  conversion  but  one  for  an  account- 
ing." But  even  if  it  were  an  action  for  conversion,  under 
the  facts  and  circumstances  of  the  case  no  demand  would  be 
required.  This  is  apparent  from  the  cases  cited  by  appellant : 
Wood  V.  McDonald,  66  Cal.  547,  [6  Pac.  452] ,  Bemy  v.  Olds, 
88  Gal.  537,  [26  Pac.  355],  and  Merrill  v.  MernU,  95  Cal.  334, 
[30  Pac.  542].  In  the  Wood  case  it  is  said:  ''Proof  of  any 
circumstance  which  would  satisfy  a  jury  that  a  demand  would 
be  unavailing — as  a  refusal  by  defendant  to  listen  to  one,  or 
a  statement  in  advance  that  he  will  not  deliver — ^wiU  be  suffi- 
cient to  excuse  proof  of  a  demand.  If  there  is  proof  that 
defendant  had  converted  the  property  before  or  independent 
of  the  demand,  such  conversion — ^the  material  matter — ^will 
render  the  defendant  liable." 

"If  there  is  an  actual  conversion  no  demand  need  be 
made.''    (Gooley  on  Torts,  p.  530.) 

"Where,  however,  the  agent  has  been  guilty  of  a  breach  of 
duty,  as  where  he  fails  to  render  an  account  of  sales  or  to 
notify  the  principal  of  the  collection  of  money  within  a  reason- 
able time  or  has  converted  the  property  to  his  own  use,  there 
18  no  necessity  for  demand  before  suit."  (1  Am.  &  Eng. 
Ency.  of  Law,  p.  1092.) 

As  before  seen,  the  action  was  for  an  accounting,  and  plain- 
tiff alleged  and  proved  that  he  demanded  that  an  account  be 
made  to  him  by  defendant  and  its  failure  and  refusal  to  do 
In  that  behalf  he  satisfied  the  requirements  of  the  law. 
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In  support  of  its  plea  of  the  bar  of  the  statute,  appellant 
says:  ''If  the  facts  stated  in  the  complaint  constitute  a  case 
of  wrongful  conversion  of  personal  property  by  appellant, 
•  .  .  then  the  claim  of  respondent  is  barred  by  the  statute  of 
limitations,  because  the  conversion  is  found  to  have  been  com- 
mitted on  the  fourth  day  of  October,  1897,  and  his  suit  was 
instituted  on  the  twenty-ninth  day  of  April,  1902."  But  it 
is  a  sufficient  answer  to  say  that  the  wrong  sections  of  the 
Code  of  Civil  Procedure  were  pleaded  by  defendant,  viz.: 
Section  337  and  subdivision  1  of  section  339.  The  section 
applicable  to  conversion  is  section  338,  subdivision  3  {Lowe  v. 
Ozmun,  137  Cal.  257,  [70  Pac.  87],  and  Ilorton  v.  Jack  (Cal.), 
37  Pac.  652) ;  and  the  section  applicable  to  causes  of  action 
for  an  accounting  is  section  343.  (West  y.  Russell,  74  Cal. 
544,  [16  Pac.  392].) 

But  again,  there  was  an  express  trust  created  by  the  trans- 
action between  the  parties,  and  the  statute  of  limitations 
would  not  begin  to  run  until  there  was  brought  home  to 
plaintiff  knowledge  of  the  repudiation  of  the  trust  or  the 
violation  of  its  terms  on  the  part  of  defendant. 

In  San  Pedro  Lumber  Co,  v.  Reynolds,  121  Cal.  74,  [53 
Pac.  410],  it  is  said:  ''The  statute  of  limitations  cannot  be 
successfully  invoked.  Reynolds  was  acting  in  a  fiduciary 
capacity.  Such  of  his  acts  as  resulted  in  loss  to  the  cor- 
poration were  concealed  breaches  of  trust.  The  statute  of 
limitations  would  not  begin  to  run  in  his  favor,  so  as  to 
enable  him  to  escape  the  results  of  an  accounting,  until  after 
knowledge  by  his  principal  of  his  derelictions.  In  this  case 
the  accounting  was  promptly  demanded  after  discovery." 
And  likewise  it  may  be  said  here  that  plaintiff  acted  speedily 
and  without  unnecessary  delay. 

In  19  American  and  English  Encyclopedia  of  Law,  page 
187,  it  is  declared:  "As  long  as  the  relation  of  principal  and 
agent  continues,  there  is  a  privity  between  the  parties,  and 
there  is  nothing  to  set  the  statute  in  operation  as  to  claims 
and  accounts  between  them.  The  position  of  the  agent  is 
that  of  a  trustee,  and  claims  against  him  are  governed  by  a 
rule  similar  to  that  controlling  trustees.  The  assertion  by 
the  agent  of  an  adverse  right  or  his  failure  to  discharge  a 
duty  to  his  principal  arising  out  of  his  agency  does  not  set 
the  statute  in  motion  until  called  to  the  attention  of  the  prin- 
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cipal  or  until  he  knows,  or  with  reasonable  diligence  might 
have  known  thereof." 

In  2  Perry  on  Trosts,  section  863,  the  rule  is  stated  as 
follows:  ''As  between  trustee  and  cestui  que  trust,  in  the 
case  of  an  express  trust,  the  statute  of  limitations  has  no  ap- 
plication, and  no  length  of  time  is  a  bar.  Against  an  express 
and  continuing  trust  time  does  not  run  until  repudiation  or 
adverse  possession  by  the  trustee  and  knowledge  thereof  on 
the  part  of  the  cestui,  .  .  •  The  trustee  must  clearly  re- 
pudiate the  trust  and  assume  an  adverse  position,  with  notice 
to  the  cestui,  before  the  statute  can  begin  to  run."  But  the 
principle  is  too  well  established  to  need  further  citation  of 
authorities. 

In  its  closing  brief  appellant  seems  to  have  abandoned  all 
the  contentions  of  the  opening  brief  and  to  have  planted  itself 
firmly  upon  the  proposition  that  ''there  is  no  evidence  to 
support  Finding  6  of  the  trial  court  'that  the  value  of  the 
said  property  at  the  last-mentioned  date  (Oct.,  1897)  was  and 
is  the  sum  of  $4,040,'  nor  the  judgment  of  said  court  that 
respondent  recover  from  appellant  a  sum  of  $1,417.57,  or  any 
sum."  The  argument  in  which  appellant  indulges  is  more 
curious  than  convincing.  Upon  general  considerations  of 
equity  it  would  seem  that  appellant  should  be  estopped  from 
contending  that  the  property  was  worth  less  than  $5,050,  the 
amount  paid  for  it  by  respondent.  But  there  is  evidence  to 
sustain  the  finding  within  the  rule  prescribed  by  section  2237, 
Code  of  Civil  Procedure,  that  "a  trustee  who  uses  or  disposes 
of  the  trust  property  contrary  to  section  2229  may,  at  the 
option  of  the  beneficiary,  be  required  to  account  for  all  profits 
so  made,  or  to  pay  the  value  of  its  use,  and,  if  he  disposed 
thereof,  to  replace  it,  with  its  fruits,  or  to  account  for  its 
proceeds  with  interest."  The  testimony  of  the  president  of 
the  corporation  is  sufficient  support  for  the  finding  of  the 
court.  He  said  that  the  machinery  was  sold  to  Mr.  Allsopp 
for  the  fair  market  value;  and  when  asked  if  that  was  not 
the  value  at  the  time  it  was  taken  back  for  resale  his  answer 
was,  "I  could  not  say  positively.  I  don't  know  as  there  was 
any  particular  difference.  I  don't  think  there  was  any  ap- 
preciable difference."  There  are  other  circumstances  justify- 
ing the  court's  conclusion,  but  the  foregoing  is  sufficient. 

In  addition  to  the  appeal  from  the  judgment  and  order 
denying  the  motion  for  a  new  trial,  there  is  also  an  appeal 
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from  an  order  of  the  court  refusing  to  strike  from  the  eost 
bill  the  amount  of  $20.88,  percentage  allowed  under  an  act 
of  the  legislature  entitled  ''An  Act  to  regulate  fees  in  the 
City  and  County  of  San  Francisco/'  Statutes  of  1865-66, 
page  66.  In  the  recent  case  of  DoyU  ▼.  Eschen  ei  al^  ante,  p. 
55,  [89  Pac.  836],  we  had  occasion  to  consider  the  question 
whetiier  the  provision  involved  herein  is  still  in  force,  and  we 
reached  the  conclusion  that  it  had  not  been  repealed.  .We  see 
no  reason  to  modify  the  views  therein  expressed. 
The  judgment  and  orders  are  afSrmed. 

Chipman,  P.  J.,  and  Hart^  J^  ooncuraed. 


[dr.  No.  288.    Third  AppeUate  Dirtriet.— Manh  19,  1907.] 

CHARLES  SHIVELT,  Respondent,  ▼.  EUREKA  TEIi- 
LURIUM  GOLD  MINING  CO.,  Defendant,  Appellant 
S.  W.  POWELL,  Administrator,  etc.,  Intervener,  Ap* 
pellant 

OOBPORiLTIONS — ^RlOHTB  OV  BiBKOTOBS — AonON  ON  QUANVOX  ICBUT^-' 

FoBMia  JuDOMiNT  iNVAUDATmo  NoTss  NOT  A  Bab.— A  jadgmsBt 
in  a  former  action  agaiiut  a  corporation  based  upon  Botes  isaned 
to  the  director!  of  the  corporation  hj  their  own  Totee,  which  were 
adjudged  invalid  and  were  canceled,  in  which  the  indebtedness  af 
the  corporation  upon  the  consideration  of  the  notes  was  not  passed 
upon  or  adjudicated,  is  not  a  bar  to  a  subsequent  cause  of  action 
on  behalf  of  the  directors,  based  upon  an  account  stated,  and  upon 
a  qiMnium  meruit  for  services  rendered  and  for  monejr  loaned 
and  monej  expended  bj  them  for  the  use  and  benefit  of  the  eor> 
poration. 

iBi^ — ^TixB  ov  AcoouKT  Statkd— Imtlied  Aobbkuxnt — Supposr  ov 
Finding. — ^An  account  stated  bj  the  corporation  in  favor  of  one 
who  afterward  became  its  director,  for  services  actual^  performed 
and  money  advanced  prior  thereto,  is  valid  and  binding.  No  express 
agreement  was  required  to  be  shown,  but  a  finding  in  favor  of  the 
account  stated  is  sufficiently  based  upon  an  implied  agreement. 

iBy — INCUBRINO  or  JUST  INDEBTEDNESS   BT  DE   FaCTO   DiBECTOBS. — ^ThO 

incurring  of  just  indebtedness  against  the  corporation  bj  de  facto 
directors,  cannot  be  impeached  by  showing  an  irregularity  in  their 
election. 
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iDy — SSBVIOXB   BiNDIBXD  AND   MONXT   AdVANCXD   BT   DiBXOTOBS — ^BBGU- 

iiABiTT  oy  Eliction — Sttpport  op  Finding. — If  there  i»  anj  differ- 
ence in  the  mle  that  the  directors  of  a  corporatton  maj  sue  the 
corporation  in  quantum  meruit  for  monej  expended  and  leryices 
performed  hy  each  in  good  faith  for  the  nee  and  benefit  of  the 
corporation,  ac  applied  to  de  jwre  and  de  facto  directora,  it  is  euA- 
cient  to  declare  that  a  finding  that  the  directors  were  regularly 
elected  ia  capported  by  iofiicient  evidence  to  make  it  binding  upon 
thia  court 

Id. — SumoiBNOT  ov  Etidbnci — ^Absence  ov  Pbxjudicial  Ebbob. — 
Eeld,  that  the  eyidence  ia  sufficient  to  support  all  of  the  findings 
Boade  in  favor  of  the  plaintiff,  and  the  directors,  his  assignors,  and 
against  the  defendant  corporation  and  the  inteirener,  upon  the 
daim  of  fraud  and  conspiracj  of  the  directors;  and  that  there  is 
no  prejudicial  error  in  the  rulings  of  the  court. 

APPEAL  from  an  order  of  the  Superior  Court  of  Shaflta 
County  denying  a  new  trial.    John  F.  Elliaon,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court,  and  in  the 
opinion  rendered  upon  a  former  appeal  in  129  CaL  293. 

Edward  Sweeney,  and  Robinson  ft  Bobinson,  for  Corporar 
tioiiy  Appellant. 

Campbell,  Metson  ft  Campbell,  and  S.  D.  Woods,  for  Inter- 
vener, Appellant. 

Charles  A.  Garter,  and  W.  S.  TiUotson,  for  Besi)ondent 

BURNETT,  J. — ^This  case  has  been  before  the  supreme 
eourt  on  a  former  appeal.  It  is  reported  in  Shively  v.  Eureka 
etc.  Co.,  129  Cal.  293,  [61  Pac.  939],  to  which  we  refer  for 
a  statement  of  the  issues  presented  by  the  pleadings.  The 
case  was  reyenied  because  of  the  insuf9ciency  of  the  allega- 
tions of  the  complaint  in  intervention  and  of  the  correspond- 
ing finding  to  show  a  personal  indebtedness  of  Ludlum  and 
Swezey  on  account  of  the  alleged  assessment  of  their  stock 
in  the  defendant  corporation.  But  in  response  to  plaintiff's 
prayer  that  judgment  be  rendered  for  him  on  the  findings. 
the  supreme  court  declared:  ''The  findings,  however,  would 
not  justify  a  finding  for  the  plaintiff.  A  fraudulent  con- 
spiracy is  alleged  in  the  complaint  in  intervention,  and,  in  the 
absence  of  findings  disposing  of  these  issues,  we  would  not 
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be  justified  in  rendering  judgment  for  the  plaintiff."  The 
decision  of  the  supreme  court  eliminated  the  question  of  the 
indebtedness  of  Ludlum  and  Swezey,  two  of  plaintiff's  as- 
signors, to  the  corporation,  and  also  determined  the  authority 
of  the  intervener  to  appear  and  defend  for  the  corporation. 
Subsequently  the  intervener  died,  and  her  administrator, 
Powell,  was  substituted.  Defendant  corporation  filed 
amended  pleadings,  and  at  the  second  trial  the  defendant 
and  intervener  stood  on  common  ground.  Plaintiff  also  with- 
drew from  the  consideration  of  the  court  the  fourth  cause 
of  action,  involving  the  sum  of  $8,973.63  for  moneys  advanced 
by  Watson  D.  Swezey  for  the  use  and  benefit  of  the  corpora- 
tion, 

1.  Among  the  allegations  of  the  complaint  in  intervention 
and  of  the  answer  of  the  corporation  upon  which  great 
emphasis  is  placed  is  ''that  prior  to  the  commencement  of 

this  action  on  the day  of ,  1896,  in  an  action 

brought  in  the  superior  court  of  said  Shasta  county  by  the 
plaintiff  against  the  defendant  upon  the  same  alleged  causes 
of  action  designated  in  plaintiff's  amended  complaint  3,  4,  5, 
6,  7,  8,  9,  10,  11,  12  and  13,  a  judgment  was  duly  given  and 
made  upon  the  merits,  fully  settling  and  adjusting  all  matters 
and  things  embraced  in  said  alleged  causes  of  action  in  favor 
of  said  defendant  and  against  said  plaintiff." 

In  reference  to  this  plea  in  bar  it  is  respondent's  conten- 
tion that  it  is  not  available  '^  because  of  a  want  of  identity  of 
parties  and  of  the  issues  in  the  two  actions  and  because  the 
matters  actually  adjudicated  in  the  former  action  are  not 
presented  for  adjudication  in  the  present  action."  The  court 
found  in  favor  of  respondent,  holding  that  the  parties  and 
the  issues  were  different.  But  it  is  apparent  that  if  either 
the  parties  or  the  issues  were  different  the  finding  must  stand. 
The  parties  were  the  same  except  that  John  J.  Atherton^  the 
owner  of  fifty  shares  of  capital  stock,  was  intervener  in  the 
former,  and  Mrs.  B.  C.  Northrup,  the  owner  of  another  fifty 
shares,  was  intervener  in  the  present  action.  But  appellant 
contends  that  they  both  appeared  in  the  respective  actions  as 
intervening  stockholders  and  defended  for  the  corporation; 
and,  therefore,  they  appeared  in  the  same  capacity  and  for 
the  same  purpose,  and  hence  in  legal  contemplation  both 
actions  must  be  considered  as  between  the  same  parties. 
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In  Wichersham  v.  Crittenden,  110  Cal.  332,  [42  Pac.  893],  it 
18  said:  ''That  an  action  brought  by  a  stockholder  to  recover 
money  paid  to  the  president  of  the  corporation  on  account  of 
salary  is  brought  for  the  account  of  the  corporation,  and  not 
for  the  individual  benefit  of  the  stockholder;  and  whatever 
would  have  estopped  the  corporation  from  recovering  a  judg- 
ment against  its  president  is  equally  a  defense  against  the 
stockholder. ' '  To  the  same  effect  are  Fox  v.  Hale  dk  Norcrosx 
Min.  Co.,  108  Gal.  475,  [41  Pac.  328] ;  Chetwood  v.  Calif omia 
National  Bank,  113  Cal.  414,  [45  Pac.  704]. 

Although  the  complaint  in  intervention  does  not  purport  to 
be  for  the  benefit  of  the  corporation,  yet  the  cases  cited  seem 
to  go  to  the  extent  of  holding  that  the  corporation  is  the  real 
party  in  interest  in  each  case.  If  so,  there  would  necessarily 
be  identity  of  parties.  But  this  becomes  immaterial  in  view  of 
the  conclusion  that  is  unavoidable  upon  the  vital  question  as 
to  whether  the  same  matter  was  adjudicated  and  the  same 
facts  involved  in  the  former  action  that  arise  in  the  action 
before  us. 

The  effect  and  scope  of  a  judgment  are  so  clearly  set  forth 
in  the  provisions  of  the  Code  of  Civil  Procedure  as  scarcely  to 
need  judicial  explanation.  The  difiiculty  remains,  however, 
of  applying  the  law  to  the  particular  facts  as  they  are  devel- 
oped in  each  case.  Subdivision  2  of  section  1908,  Code  of 
Civil  Procedure,  is  as  follows:  ''In  other  cases,  the  judgment 
or  order  is,  in  respect  to  the  matter  directly  adjudged,  con- 
clusive between  the  parties  and  their  successors  in  interest  by 
title  subsequent  to  the  commencement  of  the  action  or  special 
proceeding,  litigating  for  the  same  thing  under  the  same  title 
and  in  the  same  capacity,  provided  they  have  notice,  actual  or 
constructive,  of  the  pendency  of  the  action  or  proceeding." 

As  to  how  we  shall  view  the  judgment  in  section  1911  we 
have  this  rule  provided:  "That  only  is  deemed  to  have  been 
adjudged  in  a  former  judgment  which  appears  upon  its  face  to 
have  been  so  adjudged,  or  which  was  actually  and  necessarily 
included  therein  or  necessary  thereto." 

At  the  former  trial,  after  the  evidence  was  all  introduced, 
as  stated  in  the  findings,  "plaintiff  moved  the  court  to  be  al- 
lowed to  dismiss  said  action  on  behalf  of  plaintiff,  without 
prejudice,  which  motion  was  by  the  court  allowed  and  granted, 
and  neither  plaintiff  nor  defendant  introduced  any  evidence 
to  sustain  the  allegations  of  the  respective  answers  to  inter- 
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yener's  complaint.''  Appellant  insists  that  there  was  no 
judgment  of  dismissal,  but  that  question  is  unimportant,  be- 
cause it  was  treated  by  all  parties  as  a  dismissal  and  none  of 
the  allegrations  of  the  complaint  as  such  was  considered  or  de- 
termined by  the  court. 

However,  notwithstanding  the  dismissal  of  plaintiff's  action 
without  objection,  the  court  proceeded — ^no  one  contesting  its 
right  so  to  do — ^to  hear  and  determine  certain  issues  raised  by 
the  complaint  in  intervention  and  the  answers  of  plaintiff  and 
defendant  thereto.  The  court,  however,  did  not  determine  all 
these  issues  and,  as  before  seen,  the  only  evidence  offered  was 
on  behalf  of  the  intervener.  The  court  did  determine  that 
John  J.  Atherton  was  the  owner  of  fifty  shares  of  stock  and 
was  interested  in  the  result  of  the  action ;  that  at  all  the  times 
in  the  amended  complaint  mentioned,  and  long  prior  thereto, 
the  directors  of  said  corporation  were  W.  D.  Swezey,  J.  Scott 
Ludlum,  Anna  M.  Ludlum,  George  C.  Jones,  and  Peter 
Scherer.  That  the  question  and  issue  of  the  consideration  of 
the  promissory  notes  in  the  amended  complaint  mentioned  was 
withdrawn  from  the  consideration  of  the  court  and  no  evi- 
dence introduced  under  the  allegations  thereof;  that  para- 
graphs 4,  5  and  6  of  the  complaint  in  intervention  were  with- 
drawn from  consideration.  Paragraph  4  related  to  the  charge 
of  conspiracy ;  paragraph  5  to  fraudulent  acts  of  Swezey  and 
Ludlum  in  carrying  out  the  conspiracy,  and  paragraph  6 
charged  that  the  latter  had  agreed  to  work  and  operate  the 
mine  at  their  own  cost  and  expense.  The  foregoing  para- 
graphs were  substantially  in  the  same  language  as  the  cor- 
responding allegations  in  the  present  complaint  in  interven- 
tion. The  court  further  found  ''that  said  Ludlum,  Jones  and 
Swezey  did  by  their  own  votes  as  directors  of  said  corporation 
cause  the  notes  mentioned  in  the  amended  complaint  to  be  is- 
sued to  themselves,  and  did  take  part  in  the  proceedings  au- 
thorizing said  notes  to  be  issued  to  them  by  said  Board  of 
Directors,  and  did  each  of  them  vote  therefor  and  as  said 
directors  did  deal  with  themselves  as  individuals  in  issuing 
said  notes,  and  each  of  them,  save  and  except  the  notes  men- 
tioned in  Counts  1  and  10  of  said  amended  complaint,  which 
were  issued  to  persons  not  directon  of  said  corporation."  And 
it  was  further  found  that  said  notes  were  not  assigned  in  good 
faith  and  for  a  valuable  consideration,  but  for  convenience  in 
collection,  and  as  conclusions  of  law  it  was  declared  that  saii| 
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notes — except  the  two  mentioned — and  which,  it  may  be  re- 
marked, are  the  basis  for  two  of  the  counts  in  the  present  ac- 
tion, viz.,  the  note  to  plaintiff  for  $75,  and  to  one  E.  A.  Beid 
for  the  sum  of  $35— ''are  illegal,  nnll  and  void.  That  the 
same  be  surrendered  and  canceled."  How  there  can  be  any 
controversy  as  to  what  was  adjudicated  in  that  action  seems 
almost  incredible  in  view  of  the  language  used.  The  only 
question  determined  is  that  the  notes,  having  been  issued  by 
the  directors  to  themselves,  were  without  validity  and  were 
assigned  for  convenience  of  collection  and  they  were  directed 
to  be  canceled.  And  the  record  shows  that  the  notes  were 
subsequently  canceled.  But  the  notes  were  simply  written 
evidence  of  an  indebtedness,  and  the  effect  of  the  judgment 
was  to  remove  from  consideration  the  written  testimonial  of 
the  obligation  of  the  corporation  to  the  payees.  The  vital 
questions  involved  herein  as  to  the  existence  of  the  indebted- 
ness, whether  the  services  were  performed  and  the  money 
advanced  for  the  use  and  benefit  of  the  corporation  as  set 
out  in  the  complaint,  and  the  defense  of  fraud  and  want  of 
consideration  as  exhibited  in  the  present  complaint  of  inter- 
vention, were  expressly  left  undetermined  and  they  were  not 
affected  in  any  way  by  the  judgment  aforesaid.  The  court 
found  in  the  present  action  ''that  all  of  the  causes  of  action 
were  founded  upon  the  said  promissory  notes,  while  in  the 
present  action  none  of  the  causes  of  action  is  based  or  founded 
on  any  promissory  note  (except  the  first  and  second  causes  of 
action  stated  in  tiie  present  complaint,  which  are  the  subject 
of  subdivisions  one  and  two  of  the  paragraph).  The  third 
cause  of  action  ia  upon  an  account  stated.  The  fifth  cause  of 
action  is  upon  quantum  visruii  for  services  rendered.  The 
sixth  cause  of  action  is  upon  quantum  meruit  for  money 
loaned  and  advanced,  etc.  The  seventh,  eighth,  ninth,  tenth, 
eleventh,  twelfth,  and  thirteenth  causes  of  action  are  for 
moneys  loaned,  advanced,  and  expended  for  the  use  and  bene- 
fit of  the  corporation  defendant."  The  evidence  supports 
these  findings  and  it  must  follow  that  the  former  judgment  is 
no  bar.  Indeed,  were  it  not  for  the  character  and  ability  of 
counsel  who  urge  it,  the  contention  of  appellants  to  the  con- 
trary would  scarcely  merit  the  courtesy  of  serious  attention. 
The  decisions  of  our  supreme  court  wherein  are  discussed  the 
scope  and  effect  of  judgments  and  of  the  aforesaid  provisions 
of  the  Code  of  Civil  Procedure  are  quite  numerous  and  are 
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collated  by  counsel  for  the  respective  parties.  Among  them, 
as  fairly  illustrative  of  the  principle  involved,  we  cite  the 
following :  Oakand  v.  Oakland  Water  Front  Co.,  118  Gal.  160, 
[50  Pac.  277],  in  which  Mr.  Justice  Harrison,  with  usual  per- 
spicuity, states  the  rule  in  this  manner:  ''The  doctrine  of  res 
adjudicaia,  or  estoppel  by  reason  of  a  former  judgment,  refilm 
upon  the  principle  that  a  cause  of  action  which  has  been  once 
determined  upon  its  merits  by  a  competent  tribunal,  between 
parties  over  whom  that  tribunal  had  jurisdiction,  cannot 
afterward  be  litigated  by  them  in  another  proceeding,  either 
in  the  same  or  a  different  tribunal,  and  it  is  immaterial 
whether  such  cause  of  action  is  of  equitable  or  of  legal  cog* 
nizance,  or  whether  the  judgment  was  given  in  a  common-law 
court  or  was  rendered  by  a  court  of  equity.  .  .  .  But,  if  the 
judgment  in  either  tribunal  is  rendered  for  a  reason  or  upon 
a  ground  not  involving  the  merits  of  the  controversy,  no  such 
effect  can  result.''  {Pyle  v.  Piercy,  122  Cal.  383,  [55  Pac. 
141] ;  Smith  San  Bernardino  Co,  y.  San  Bernardino  Nat,  Bank. 
127  Cal.  245,  [59  Pac.  699] ;  Beronio  v.  Ventura  Co.  Lumber 
Co.,  129  Cal.  232,  [79  Am.  St.  Rep.  118,  61  Pac  958] ;  Free^ 
man  v.  Barnum,  131  Cal.  387,  [82  Am.  St.  Rep.  355,  63  Pac. 
691] ;  Moore  v.  Russell,  133  Cal.  297,  [85  Am.  St.  Rep.  166,  65 
Pac.  624] .)  It  is  manifest  from  the  provisions  of  the  code  and 
the  foregoing  decisions  that  a  judgment  is  conclusive  between 
the  parties  and  privies  only  as  to  the  facts  actually  considered 
and  determined  or  which  are  necessarily  involved  in  the  judg* 
ment,  and  unless  those  facts  are  controlling  in  a  subsequent 
suit  the  plea  that  the  action  is  barred  by  the  former  judgment 
must  be  rejected. 

Appellant  seems  to  rely  largely  upon  Woolverton  r.  Baker, 
98  Cal.  628,  [33  Pac.  731],  and  Bingham  v.  Heamey,  136  CaL 
175,  [68  Pac.  597].  In  those  cases  there  is  some  general  lan- 
guage used  apparently  affording  support  to  appellants'  con- 
tention, but,  of  course,  the  facts  of  each  case  must  be  con- 
sidered to  determine  what  was  really  decided.  The  decision 
in  the  Woolverton  case,  supra,  is  put  upon  the  ground  that  the 
cause  of  action  was  the  same  in  both  actions.  That  the  con- 
trolling question  at  issue  determined  in  the  former  and  in- 
volved in  the  subsequent  proceeding  was  the  title  to  the  land, 
and,  as  stated  in  the  syllabus,  it  is  correctly  held  that  ''In  an 
action  to  compel  a  reconveyance  of  land  alleged  to  have  been 
eonveyed  to  one  of  the  defendants  upon  the  sole  eonsideratioii 
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and  condition  that  the  grantee  would  apply  a  sufficient  portion 
of  the  rents  for  her  support  and  maintenance  during  life,  on 
account  of  the  alleged  breach  of  such  condition,  a  judgment  in 
a  former  action  between  the  same  parties,  which  sets  up  the 
same  conveyance  and  alleged  that  it  had  been  made  upon  the 
sole  consideration  that  the  grantee  should  hold  the  same  in 
trust  for  her,  and  that  the  rents,  issues  and  profits  should 
be  applied  in  providing  for  her  support  and  maintenance  dur- 
ing life  and  that  they  had  not  been  so  applied,  and  sought 
a  judgment  that  she  was  the  owner  of  the  premises  as  against 
the  defendants,  and  that  the  premises  be  reconveyed  to  her, 
in  which  action  the  court  adjudged  that  the  defendants  as 
against  the  plaintiff  were  the  owners  of  the  land  in  fee  simple, 
free  and  clear  of  any  and  all  trusts,  exceptions,  limitations 
and  conditions  set  forth  and  alleged  in  said  complaint  con- 
stitutes a  complete  defense  and  bar  to  the  new  action  by  way 
of  estoppel"  It  would  deprive  a  judgment  of  almost  all 
significance  to  hold  to  the  contrary. 

The  difference  between  the  Bingham  case,  supra,  and  the 
one  at  bar  is  apparent  from  the  following  statement  of  the 
court:  ''The  former  action  was  between  the  same  parties.  It 
involved  the  same  subject  matter — ^the  contract  concerning  the 
sale  of  land.  The  court  in  the  former  action  had  declared 
the  contract  valid,  and  that  the  defendant  had  the  right  to 
have  it  foreclosed  and  to  be  restored  to  the  possession  of  the 
land.  The  present  action  is  brought  for  the  purpose  of  hav* 
ing  the  same  contract  rescinded  and  to  recover  the  payments 
made  thereunder."  It  is  true  that  into  the  second  action  the 
specific  allegation  of  fraud  for  the  first  time  wajs  injected  by 
the  plaintiff,  who  was  defendant  in  the  first  action,  but  this 
could  not  change  the  rule  that  the  validity  of  the  contract 
having  been  determined  it  could  not  again  be  brought  to  judg- 
ment by  the  same  parties.  We  are  satisfied  that  the  claim  of 
appellants  in  relation  to  the  former  judgment  cannot  be  main- 
tained. 

2.  Appellants  attack  the  finding  of  the  court  upholding  the 
allegations  in  the  fourth  count  of  the  complaint  in  reference 
to  tiie  stated  account  of  George  C.  Jones.  There  was  evi- 
dence, however,  to  show  that  the  account  had  been  stated  and 
agreed  to  by  the  parties,  but  the  court  found  that  subsequently 
to  the  statement  of  the  account  a  payment  was  made  which 
not  credited,  ''but  that  the  said  account  stated  was  for 


244   Shivklt  i;.  EuBBKA  Tellurium  G.  MiN.  Ck>«    [5CaLApp. 

services  actually  performed  and  for  money  actually  advanced 
to  the  said  defendant  corporation,  by  the  said  Qeorge  C. 
Jones ;  and  when  said  sums  were  so  advanced  and  said  services 
so  performed,  and  when  said  account  was  stated,  neither  the 
said  Qeorge  G.  Jones  or  any  of  the  persons  alleged  and  com- 
plained of  by  the  defendant  and  intervener,  as  confederates  of 
the  said  George  G.  Jones,  was  a  director  of  the  said  defendant 
corporation."  Without  setting  out  the  evidence,  it  is  suffi- 
cient to  say  that  an  examination  of  the  record  discloses  sup- 
port for  this  finding.  No  express  agreement  was  required  to 
be  shown.  It  might  be  implied.  {Hendy  v.  Murch,  75  CaL 
566,  [17  Pao.  702] ;  Mayberry  y.  Cook,  121  CaL  588,  54  Pac 
95].) 

3.  Appellants  also  insist  that  the  court  erred  in  finding  that 
Ludlum,  Swezey,  Anna  Ludlum  and  Jones  were  elected 
directors  for  the  reason  that  they  were  not  elected  at  a  regular 
meeting  and  no  notice  was  given  of  said  meeting.  It  is 
admitted  that  they  were  de  facto  officers.  And  assuming  for 
the  sake  of  argument  that  they  were  irregularly  elected,  it  can- 
not avail  appellants,  because  the  act  of  incurring  a  just  in- 
debtedness by  persons  who  are  de  facto  directors  cannot  be 
impeached  by  showing  an  irregularity  in  their  election*  {Bar^ 
reU  V.  LaJceview  Land  Co.,  122  Cal.  129,  [54  Pac.  594].)  In 
the  Barrell  case  also  it  is  held  that  ''A  corporation  will  not 
be  permitted,  after  allowing  a  person  to  act  as  its  secretary 
and  causing  him  to  authenticate  its  records,  to  object  to  the 
regularity  of  his  appointment,  or  to  repudiate  an  obligation 
signed  by  him  as  secretary  under  authority  from  its  board  of 
directors." 

It  is  claimed  that  the  rule  does  not  apply  to  money  ad- 
vanced by  the  directors.  In  the  language  of  appellants:  ^*Z>s 
facto  officers  can  bind  the  corporation  so  far  as  third  i>ersons 
are  concerned,  but  they  cannot  recover  upon  any  claim  on 
their  part."  It  seems,  however,  from  the  decisions  that  the 
directors  may  bring  and  maintain  actions  in  the  form  of 
quantum  meruit  against  the  corporation  for  money  expended 
and  services  performed  in  good  faith  for  the  use  and  benefit  of 
the  corporation,  although  they  may  not  execute  or  join  in 
the  execution  of  a  promissory  note  to  themselves  which  will 
bind  the  corporation.  {Seeley  v.  San  Jose  I.  M,  ds  L.  Co.,  59 
CaL  22 ;  Santa  Cruz  B.  B.  Co.  v.  Spreckels,  65  Cal.  193,  [3 
Pac  661,  802] ;  Ora/ves  v.  Mining  Co.,  81  CaL  303,  [22  Paa 
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665] ;  Pauly  ▼.  Pauly,  107  Cal.  8,  [48  Am.  St  Rep.  98,  40  Pac. 
29].)  The  mle  is  stated  clearly  in  the  syllabus  of  Schnittger 
V.  Old  Home  Cons.  Min.  Co.,  144  Cal.  603,  [78  Pac.  9],  as 
follows:  ''A  director  of  a  corporation,  though  bound  to  the 
utmost  good  faith,  and  forbidden  to  take  part  in  any  transac- 
tion concerning  his  trust  in  which  he  has  an  adverse  interest,  is 
not  precluded  from  dealing  directly  with  the  corporation,  and 
may  become  its  creditor,  and  take  from  it  a  mortgage  or  other 
security,  and  may  enforce  it  like  any  other  creditor,  subject 
always  to  severe  scrutiny.  A  violation  of  his  duty  as  a  trustee 
may  render  the  transaction  voidable,  but  it  is  not  ipso  facto 
void.  The  mere  fact  that  the  creditor  was  a  director  of  the 
corporation  does  not  render  the  transaction  fraudulent.''  If 
there  should  be  any  difference  in  this  respect  between  de  facto 
and  de  jure  directors,  it  is  sufficient  to  declare  that  there  was 
some  evidence  to  show  the  regularity  of  the  election  in  ques- 
tion, and  hence  the  trial  court's  determination  that  they  were 
directors  of  the  corporation  is  binding  upon  us. 

4.  The  finding  that  *  *  the  escrow  agreement  between  Watson 
D.  Swezey  and  J.  Scott  Ludlum  and  the  stockholders  of  the 
defendant  did  not  provide  that  the  said  Ludlum  and  Swezey 
should  at  their  own  cost  and  expense  operate  the  mine  of 
defendant"  is  also  vigorously  assailed.  It  was  contended  at 
the  trial  that  the  agreement  provided  that  they  should  do  this 
work  at  their  own  expense.  But  while  Mr.  Ludlum  was  on 
the  stand  he  identified  as  the  original  agreement  a  document 
which  contained  no  such  provision.  A  similar  provision  was, 
however,  afterward  attached  and  signed  by  Swezey,  but  ac- 
cording to  his  testimony  it  was  not  to  be  binding  unless  ratified 
and  signed  by  Ludlum,  which  Swezey 's  deposition  shows  was 
never  done.  There  is  at  least  evidence  to  support  this  as  well 
as  all  other  findings  of  the  court 

5.  The  claim  of  fraud  and  conspiracy  was  passed  upon  by 
the  court  and  deliberately  found  against  defendant  and  inter*^ 
vener.  The  same  learned  judge  presided  at  the  three  trials  to 
which  reference  has  been  made,  and  he  had  rather  exceptional 
opportunities  to  weigh  the  evidence  and  determine  the  cred- 
ibility of  the  witnesses.  It  is  true,  as  suggested  by  appellants, 
that  it  is  usually  difficult  to  establish  fraud  clearly,  and 
that  positive  and  express  proof  is  not  required ;  but  it  must  be 
remembered,  also,  that  charges  of  this  character  are  easily 
mad^  and  they  often  have  no  foundation  in  fact.    Surmise  is 
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not  evidence  and  something  more  than  suspicion  is  required 
as  the  basis  for  judicial  action.  We  have  considered  the  cir- 
cumstances declared  by  appellants  to  be  badges  of  fraud,  and 
we  are  satisfied  that  they  do  not  present  sufficient  reason  for 
disturbing  the  findings  of  the  court  against  appellants. 

6.  During  the  progress  of  the  trial  exceptions  were  taken  by 
appellants  to  certain  rulings  of  the  court.  Most  of  them 
present  the  same  questions  hereinbefore  considered,  and  they 
do  not  require  further  notice.  I  think  there  is  merit  in 
some  of  the  objections,  however,  but  the  rulings  would  not 
justify  a  reversal  of  the  judgment.  For  instance,  this  ques- 
tion was  asked  Mr.  Ludlum:  '^  During  the  time  you  acted  and 
performed  services  for  the  company  as  you  have  testified,  what 
was  the  reasonable  value  of  those  services  t 

''Mr.  Woods:  We  object  to  that  upon  the  ground  that  it  is 
not  shown  that  he  knows." 

He  ought  to  have  been  interrogated  more  fully  as  to  his 
knowledge  of  the  value  of  such  services,  but  it  is  doubtful 
whether  the  objection  raises  the  question  of  his  competency  to 
testify.  Besides,  it  is  a  matter  addressed  largely  to  the  dis- 
cretion of  the  trial  court,  and  we  cannot  say  there  is  no  justifi- 
cation for  the  inference  that  he  had  shown  himself  qualified. 

Again,  the  same  witness  said:  ''I  requested  the  board 
of  directors  on  Jan.  1,  1895,  that  they  have  stated  accounts 
made  of  the  indebtedness  that  was  against  the  company  at 
that  time  of  which  this  was  one. 

*'Mr.  Robinson:  We  move  to  strike  this  out,  your  Honor, 
on  the  ground  that  an  account  stated  is  a  conclusion  of  law. 

"The  Court:  I  will  deny  the  motion." 

In  my  opinion,  the  motion  should  have  been  granted;  but 
the  ruling  did  no  harm,  as  the  conclusion  must  necessarily 
follow  from  the  facts  stated. 

We  find  no  prejudicial  error,  and  the  order  denying  the 
motion  for  a  new  trial  is  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  15«  1907. 
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[CLt,  No.   841.    First  Appellate  District.— -March   20,   1907.] 
J.  P.  WOOD,  Appellant,  v.  J.  A.  THOMPSON,  Respondent. 

YKNUS    of    AonON — SPXCinO    PXUPOEMANCI    OV    OONTBAOT    to    Ck>NVBT 

BxAL  Estate — Place  of  Commencement. — An  action  to  compel 
the  specific  performance  of  a  contract  to  convej  mining  claims 
situated  in  another  county  maj  be  brought  in  the  county  of  the 
residence  of  the  defendant.  It  is  not  an  action  "for  the  recov- 
ery of  the  possession  of,  quieting  title  to,  or  for  the  enforcement 
of  liens  npon  real  estate,"  required  by  the  constitution  to  "be 
commenced  in  the  county  in  which  the  real  estate,  or  any  part 
thereof  affected  by  such  action  or  actions,  is  situated." 

Id. — Construction  of  Constitutional  Pbovision — ^Limitation  upon 
Jurisdiction  of  Superior  Court. — The  constitutional  provision  lim- 
iting the  place  of  commencement  of  certain  enumerated  actions, 
being  a  limitation  upon  the  general  jurisdiction  of  the  superior 
court,  is  to  be  strictly  construed;  and  its  prohibition  must  be  con- 
fined to  the  actions  enumerated  therein. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Vincent  Neale,  for  Appellant. 

De  Voto  &  Richardson,  for  Respondent. 

COOPER,  P.  J.— This  action  was  brought  in  the  city  and 
county  of  San  Francisco  to  compel  the  specific  performance 
of  a  contract  by  defendant  to  convey  to  plaintiff  an  undivided 
one-eighth  interest  in  certain  mining  claims  known  as  ''King 
Solomon's  Mines,"  situated  in  Siskiyou  county,  either  by  the 
execution  of  a  good  and  sufficient  deed,  or  by  a  decree  giving 
to  plaintiiS  shares  of  the  stock  of  the  Fidelity  Investment  and 
Development  Company,  a  corporation,  sufficient  to  represent 
the  one-eighth  interest.  A  demurrer  was  sustained  to  the 
complaint,  without  leave  to  amend,  upon  the  ground  that  the 
action  should  have  been  commenced  in  Siskiyou  county,  and 
that  the  superior  court  of  San  Francisco  had  no  jurisdiction. 

In  this  the  court  erred.  The  superior  courts  are  courts  of 
general  jurisdiction,  and  their  process  extends  to  all  parts  of 
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the  state  unless  expressly  limited  by  the  statute  or  the  eoustitn- 
tion.  Our  constitution  contains  the  following  express  limita- 
tion upon  which  the  defendant  relies:  ''AU  actions  for  the  re* 
covery  of  the  possession  of,  quieting  title  to,  or  for  the  enforce- 
ment of  liens  upon  real  estate,  shall  be  commenced  in  the 
county  in  which  the  real  estate,  or  any  part  thereof,  affected 
by  such  action  or  actions,  is  situated.'' 

The  above  provision,  being  a  limitation  upon  the  general 
jurisdiction  of  the  superior  courts,  is  to  be  strictly  construed. 
It  prohibits  the  commencement  of  certain  enumerated  actions, 
but  its  prohibition  must  be  confined  to  the  actions  enumerated 
therein.  (MUler  (6  Lux  v.  Kern  Co.  Land  Co.,  140  Cal.  132, 
[98  Am.  St.  Bep.  63,  73  Pac.  836].)  Measured  by  the  above 
rule,  the  prohibition  does  not  extend  to  this  case.  The  pur- 
pose of  the  action  is  not  to  recover  possession  of,  quiet  title  to, 
or  enforce  a  lien  upon  ''King  Solomon's  Mines."  It  is  to 
enforce  the  specific  performance  of  a  contract.  If  the  court 
should  determine  that  the  plaintiff  is  entitled  to  a  specific 
performance  by  a  conveyance  of  an  undivided  one-eighth  in- 
terest, that  would  not  of  itself  entitle  the  plaintiff  to  the 
possession  of  the  real  estate. 

In  Le  Breton  v.  Superior  Court,  66  Cal.  27,  [4  Pac.  777],  it 
was  held  that  the  quoted  provision  of  the  constitution  has  no 
application  to  an  action  for  the  settlement  of  a  trust  in  regard 
to  real  estate. 

In  Beach  v.  Hodgdon,  66  Cal.  187,  [5  Pac.  77],  it  was  held 
that  the  provision  did  not  apply  to  a  creditor's  bill  to  set 
aside  a  conveyance  of  real  estate  on  the  ground  of  fraud. 

If  the  superior  court  has  jurisdiction  to  set  aside  a  convey- 
ance of  land  situate  in  another  county,  it  certainly  would  have 
jurisdiction  to  compel  a  conveyance  of  such  land.  Nor  would 
such  action  be  one  for  the  recoveiy  of  possession  of  real  estate. 

The  order  is  reversed. 

Kerrigan,  J,,  and  Hall,  J.,  concurred. 
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[dr.  No.  820.    Second  AppoDato  Difltriet.— March  22,  1907.] 

TOQNINA  RIGHBTTI,  AppeUant,  ▼.  ORAZIO  RIGHETTI, 

Respondent. 

PlOlflSSOaT   NOTS— WaIVXB  OW  IMTEBIST  AFTIB  MaTUBITT-— EZBCnTD 

Obal  Aobumbnt. — An  executed  oral  agreement  between  the  owner 
of  a  note  and  the  pajee,  upon  nifficient  eonaideration,  to  waire 
the  pajment  of  interest  thereon  after  matoritj,  had  the  effect  te 
change  the  stipnlation  of  the  note  as  to  such  interest. 

iDw— ^}ONDITIONAL  DSPOSIT  09  MONXT  IN   BANK — EZTINOinSHMBNT   MOV 

Efficted. — A  deposit  of  monej  in  bank  for  the  purpose  of  ex- 
tinguishing a  note  under  the  provisions  of  section  1500  of  the  CiTil 
Code  must  be  unconditional,  and  must  have  the  effect  to  make  the 
deposit  the  propertj  of  the  person  to  whose  credit  it  is  placed; 
and  a  deposit  of  mone^  made  conditionallj  upon  the  surrender  of 
the  notes  is  insufficient  to  extinguish  the  obligation  of  the  note  for 
which  the  deposit  was  made. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
liuis  Obispo  County,  and  from  an  order  denying  a  new  trial 
£•  P.  Unangst,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

S.  y.  Wright,  and  Albert  Nelson,  for  Appellant. 

W.  H.  Spencer,  and  William  M.  ShipsQr,  for  Respondent. 

ALLEN,  P.  J. — ^Action  upon  a  promissory  note.  Judgment 
for  defendant.  Appeal  by  plaintiff  therefrom,  and  from  an 
order  denying  a  new  trial. 

The  findings  of  the  court — all  of  which,  except  as  herein- 
after noted,  have  some  support  in  the  evidence — and  the  evi- 
dence in  the  record  together  establish  the  following  facts :  The 
note  sued  on  was  executed  by  defendant  as  consideration  for 
the  purchase  of  an  interest  in  a  business  theretofore  conducted 
by  plaintiff's  husband  and  defendant.  Before  its  maturity 
the  husband  was  adjudged  a  bankrupt,  and  a  trustee  in  bank- 
ruptcy infitituted  proceedings  to  have  the  note  declared  a  part 
of  the  estate  of  the  bankrupt,  for  its  possession  or  the  value 
thereof,  and  procured  an  injunctional  order  that  the  plaintiff 
be  restrained  from  selling  or  disposing  of  the  note  pending  the 
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action.  During  all  of  the  period  involved  in  this  action  the 
husband  of  the  plaintiff  acted  as  her  agent  with  full  authority 
in  the  premises.  At  the  maturity  of  the  note  defendant  noti- 
fied the  husband  as  such  agent  that  he  intended  to  deposit  the 
money  in  bank  in  extinguishment  of  the  note.  Thereupon, 
it  was  agreed  that  if  the  defendant  would  retain  the  money 
until  the  proceedings  instituted  by  the  trustee  against  the  wife 
were  settled,  no  interest  would  be  charged  thereon  after 
maturity.  Acting  upon  this  agreement,  the  defendant  re- 
tained the  money  until  such  proceedings  were  settled,  except 
that  for  the  purpose  of  procuring  an  adjustment  with  the  cred- 
itors of  the  husband,  who  was  then  in  jail  upon  a  charge  of 
fraud,  defendant  advanced  $1,800,  which  was  received  as 
part  payment  of  such  note,  which  sum,  together  with  $50  paid 
as  interest,  constituted  the  only  payments  thereon ;  and  a  bal- 
ance remained  unpaid  of  $296.70.  After  the  dismissal  of  the 
action  by  the  trustee,  defendant  offered  to  pay  this  balance, 
but  it  was  refused  and  a  claim  made  that  a  much  larger  sum 
was  due.  Through  threats  and  by  duress  the  husband  of  the 
plaintiff  procured  a  check  from  defendant  for  $600  and  a  new 
note  for  $300  in  settlement  of  the  balance  of  $296.70.  This 
check  and  the  old  note  were  left  in  escrow,  the  latter  to  be 
surrendered  upon  payment  of  the  check.  The  defendant  stop- 
ped payment  of  the  check,  and  through  his  attorneys  de- 
posited $296.70  in  the  Commercial  Bank  of  San  Luis  Obispo, 
to  be  paid  plaintiff  or  her  agent  upon  surrender  of  the  old 
note  and  the  note  for  $300.    This  plaintiff  declined  to  accept. 

It  is  contended  that  the  agreement  waiving  interest,  being 
oral,  could  not  have  the  effect  to  change  the  written  contract 
of  the  parties.  But  while  oral,  it  was  fully  executed.  Under 
the  terms  of  the  injunctional  order,  the  plaintiff  had  a  right  to 
enforce  collection  and  the  defendant,  under  the  code,  a  right 
to  deposit  the  money  in  extinguishment  of  the  debt.  The  oral 
agreement  in  relation  to  the  retention  of  the  money  and 
waiver  of  proceedings  to  collect,  being  fully  executed,  had  tha 
effect  to  change  the  stipulation  as  to  interest. 

It  is  contended  further  that  the  allegations  of  the  com- 
plaint in  relation  to  the  coercion  claimed  in  procuring  the 
check  and  note  of  $300  are  insufScient.  In  view  of  the  fact 
that  the  fruits  of  the  attempted  settlement  were  voluntarily 
surrendered  by  plaintiff  to  defendant  upon  the  trial,  further 
consideration  of  the  questions  involved  would  serve  no  useful 
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purpose.  We  find  no  evidence  in  support  of  the  finding  that 
the  deposit  of  $296.70  was  made  in  the  Commercial  Bank  to 
the  credit  either  of  the  plaintiff  or  her  agent.  On  the  con* 
trary,  it  was  deposited  in  the  bank,  to  be  paid  conditionally 
upon  the  surrender  of  the  two  notes.  The  deposit  contem- 
plated by  section  1500  of  the  Civil  Code,  the  effect  of  which 
is  an  extinguishment  of  the  obligation,  is  an  unconditional  de- 
posit to  the  credit  of  the  holder  or  owner  of  the  obligation. 
This  unconditional  deposit  was  not  made,  and  the  court  erred 
in  treating  the  same  as  an  extinguishment  of  the  obligation. 
In  addition  to  this,  had  it  been  a  deposit  resulting  in  an  ex- 
tinguishment, the  court  possessed  no  right  to  direct  the  man- 
ner of  its  distribution,  either  as  to  costs  or  otherwise.  Money 
deposited  under  the  provisions  of  section  1500,  Civil  Code, 
becomes  at  once  the  property  of  the  person  to  who^e  credit 
it  is  placed,  and  is  no  more  subject  to  such  an  order  than  any 
other  deposit  in  the  bank. 

A  careful  examination  of  the  record  discloses  no  error,  other 
than  the  one  last  above  referred  to.  It  plainly  appears  from 
the  record  that  it  was  the  duty  of  the  court  to  have  entered 
a  judgment  in  favor  of  the  plaintiff  for  the  $296.70,  the  ad- 
mitted balance  unpaid  upon  the  note. 

It  is,  therefore,  ordered  that  the  judgment  and  order  be  re- 
versed, and  the  cause  remanded,  with  instructions  to  the  trial 
court  to  order  a  judgment  entered  in  favor  of  the  plaintiff  and 
against  defendant  for  $296.70,  without  costs  to  either  party. 

Shaw,  J.,  and  Taggart,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  April  20,  1907. 
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[CiT.  No.  202.    Fint  Appellate  DiBtriet— March  22,  1907.] 

WOOD,  CURTIS  &  CO.,  Appellant,  v.  LUKE  SEUMCH, 

Bespondent. 

OoNTEiLcr — ^DsLivnT  ov  Goods — ^AonoN  rem  Bbba^oh — ^BasiLCR  sr 
Plaimtwt — RsrusAL  to  Accept  and  Pat— Defendant  Excused.-— 
In  an  action  for  damages  for  breach  of  a  contract  to  deliver  tea 
carloads  of  apples,  where  the  contract  required  the  plaintiff  to  pay 
on  deliverj  of  each  carload,  and  it  appears  that  plaintiff  was  guilty 
of  an  inexcusable  breach  of  the  contract  on  his  part  by  refusal  to 
accept  and  pay  for  the  eighth  carload,  such  breach  of  the  contract 
on  plaintiff's  part  excused  further  deliyery  l^  defendant,  and  plain- 
tiff cannot  recover. 

Id. — ^Mutual  Beeaches  ov  Contract— General  Bules. — One  who  re- 
fuses or  fails  to  perform  the  conditions  imposed  upon  him  by  the 
terms  of  a  contract,  and  shows  no  excuse  for  such  refusal  or  fail- 
ure, cannot  recoTor  for  a  breach  of  contract  by  the  other  party; 
and  the  refusal  of  one  party  to  a  contract  to  make  payment  as 
called  for  by  the  terms  of  the  contract  excuses  the  other  party  from 
further  performance. 

IDw — Notice  of  Besoission  fob  Breach  not  Involved. — ^The  plaintiff 
who  is  guilty  of  a  breach  on  his  own  part  cannot  insist  that  defend- 
ant failed  to  give  notice  of  rescission  of  the  contract  on  account 
of  the  plaintiff's  breach.  The  defense  ii  not  predicated  upon  a 
rescission  of  the  contract,  but  rests  upon  the  rule  that  the  plaintiff, 
who  has  broken  the  contract,  cannot  recover  for  the  defendant's 
refusal  to  perform  after  such  breach. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Cruz  County,  and  from  an  order  denying  a  new  triaL  Lucas 
F.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  T.  Jeter,  C.  M.  Caasin,  and  L.  T.  HatMd,  for  Appellant 

Wyckoff  ft  Gardner,  for  Respondent 

HALL,  J. — Plaintiff  brought  this  action  to  recoTer  damages 
for  failure  of  defendant  to  deliver  three  carloads  of  apples 
under  a  contract,  whereby  defendant  agreed  to  deliver  to 
plaintiff  ten  carloads  of  Bellflower  apples  of  a  specified  qual- 
ity for  a  specified  price,  shipment  to  be  made  between  Septem^ 
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ber  15,  and  November  15,  1903,  at  the  conveiiience  of  the 
buyer,  say  one  carload  per  week.  Each  car  to  be  paid  for 
upon  delivery.  Plaintiff's  claim  for  damages  is  for  the  al- 
leged failure  of  defendant  to  deliver  the  eighth,  ninth  and 
tenth  carloads  of  apples. 

Defendant  pleaded  as  a  defense  that  plaintiff  did  not  com- 
ply with  the  terms  of  the  contract  upon  its  part  in  this,  that 
defendant  delivered  a  carload  of  apples  (the  fifth  carload)  on 
the  seventh  day  of  October,  1903,  which  were  in  all  respects 
in  accordance  with  the  requirements  of  the  contract,  but  that 
plaintiff  refused  to  pay  therefor  until  the  fourteenth  day  of 
November,  1903,  and  that  on  the  twenty-seventh  day  of  Octo- 
ber, 1903,  defendant  delivered  a  carload  of  apples  to  plain- 
tiff (eighth  carload),  which  were  in  all  respects  in  accordance 
with  the  requirements  of  the  contract,  but  that  plaintiff  re- 
fused to  accept  or  to  pay  for  the  same,  and  never  has  paid  for 
fhe  same. 

Plaintiff  attempted  to  justify  its  refusal  to  pay  for  the 
fifth  carload  upon  delivery,  upon  the  ground  that  they  were 
not  of  the  quality  required  by  the  contract,  but  upon  con- 
fessedly sufficient  evidence  the  court  found  that  they  were  of 
such  quality. 

Plaintiff  also  attempted  to  justify  its  refusal  to  accept  the 
eighth  carload,  upon  the  ground  tibat  they  were  not  of  the 
quality  stipulated  for  by  the  contract,  but  the  court  also,  upon 
confessedly  sufficient  evidence,  found  that  they  were  of  such 
quality. 

The  eighth  carload  was  tendered  on  the  twenty-seventh  day 
of  October,  1903,  and  as  the  evidence  of  plaintiff  discloses  was 
rejected  after  inspection  by  plaintiff  upon  the  alleged  ground 
that  the  apples  were  not  of  the  quality  called  for  by  the 
contract.  As  we  have  just  said,  the  court  found  upon  suffi- 
cient evidence  that  the  apples  were  of  the  quality  called  for 
by  the  terms  of  the  contract.  This  justified  the  finding  or 
conclusion  of  the  court  that  defendant  was  excused  from 
further  performance  by  the  defaults  and  failures  of  plaintiff. 

''One  who  refuses  or  fails  to  perform  the  conditions  im- 
posed on  him  by  the  terms  of  a  contract,  and  shows  no  excuse 
for  such  refusal  or  failure,  cannot  recover  for  a  breach  of 
the  contract  by  the  other  party."  (11  Century  Digest,  sec. 
1207,  citing  The  Alida,  12  Fed.  343 ;  Baird  v.  Evans,  20  111. 
80;  Bishop  v.  Newton,  20  IlL  175;  Schoonover  v.  Christy,  20 
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HI.  426;  Heaston  v.  Colgrove,  3  Ind.  265;  Morion  v.  Kane, 
18  Ind.  191 ;  Smith  v.  Cedar  Rapids  A  M.  R.  Co.,  43  Iowa, 
239 ;  Oolding  v.  Petit,  20  La.  Ann.  505 ;  Coates  ▼.  Sangston, 
5  Md.  121 ;  Reynolds  v.  Burlington  dk  M.  R.  R.  Co.,  11  Neb. 
186,  [7  N.  W.  737] ;  Chicago  B.  cfe  Q.  R.  Co.  v.  Cochran,  42 
Neb.  531,  [60  N.  W.  894] ;  Elliott  ▼.  Heath,  14  N.  H.  131 ; 
Boyett  V.  BraswM,  72  N.  C.  260 ;  Davis  v.  Yates,  1  White  & 
W.  Civ.  Cas.  Ct  App.  (Tex.),  see.  265;  Warren  ▼.  Bean,  6 
Wis.  120.) 

In  Azema  ▼.  £r6t;f(,  5  N.  Y.  Supp.  418,  nnder  a  contract  to 
sell  and  deliver  five  hundred  bags  of  beans,  to  be  delivered 
in  two  lots  of  two  hundred  and  fifty  bags  each,  it  was  held 
that  a  refusal  of  the  buyer  to  accept  the  first  shipment  of 
two  hundred  and  fifty  bags  released  the  seller  of  the  obliga^ 
tion  to  make  any  further  tender. 

In  Providence  Coal  Co.  v.  Coxe,  19  R.  I.  380,  382,  [35  AtL 
210] ,  plaintiff  sued  for  breach  of  contract  to  sell  and  deliver 
ten  thousand  tons  of  coal,  the  shipments  to  be  distributed 
equally  over  a  period  of  several  months.  It  was  held  that 
the  refusal  of  plaintiff  to  take  the  agreed  portions  of  the  coal 
during  the  earlier  months  precluded  recovery  of  damages  for 
refusal  of  defendant  to  supply  coal  during  the  latter  months. 

So,  also,  in  Canda  v.  Wick,  100  N.  Y.  127,  [2  N.  B.  381), 
it  was  held  that  the  refusal  of  the  buyer  to  receive  one  boat- 
load of  bricks  on  a  contract  calling  for  the  delivery  of  four 
hundred  thousand  bricks,  to  be  delivered  from  time  to  time, 
absolved  the  seller  from  making  any  further  deliveries,  the 
grounds  of  the  refusal  to  accept  being  found  to  be  untrue  in 
fact. 

It  has  also  been  held  that  the  refusal  of  one  party  to  a 
contract  to  make  payment  as  called  for  by  the  terms  of  a 
contract  excuses  the  other  party  from  further  performance 
on  his  part.  {Johnson  v.  Tyng,  1  App.  Div.  610  [37  N.  Y. 
Supp.  516] ;  Schwartz  v.  Saunders,  46  111.  15 ;  Hale  v.  Sheehan, 
52  Neb.  184,  [71  N.  W.  1019] ;  Minaker  v.  Calif omia  Can- 
neries  Co,,  138  Cal.  238,  [71  Pac.  110].) 

In  Minaker  v.  California  Canneries  Co.,  138  Cal.  238,  [71 
Pac.  110],  defendant  refused  to  make  payments  required  by 
custom  on  a  contract  for  sale  of  fruit,  and  on  being  sued  for 
the  fruit  that  had  been  delivered  counterclaimed  for  damages 
because  of  refusal  of  plaintiff  to  deliver  the  balance  of  the 
fruit    The  court  said:  ''Of  course,  defendant  was  not  en» 
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titled  to  recover  damages  as  for  breach  of  the  contract  on 
the  part  of  plaintiffs  without  showing  performance  on  its 
part  of  its  own  agrreement.  This  it  failed  to  do;  but,  on  the 
contrary,  it  was  the  first  party  to  disregard  and  violate  the 
conditions  of  the  contract.  It  was  just  as  important  that 
pa3rment  should  be  made  as  agreed  upon  as  it  was  that  de- 
liveries should  be  made  according  to  the  contract,  and  when 
one  of  the  parties  flatly  declared  that  it  would  not  pay  as 
agreed,  the  other  party  had  the  right  to  refuse  to  further 
deliver.** 

In  the  case  at  bar  it  is  not  necessary  for  us  to  determine 
that  the  delay  in  making  payment  for  the  fifth  carload  of 
apples  was  such  a  breach  as  excused  the  defendant  from  fur- 
ther performing.  It  is  sufficient  to  say  that  the  refusal  to 
accept  or  to  pay  for  the  eighth  carload  of  apples  was  such 
a  breach  on  the  part  of  plaintiff  as  precludes  it  from  the 
recovery  of  any  damages  because  of  the  refusal  of  defendant 
to  make  any  further  deliveries.  It  signed  and  was  bound  by 
the  terms  of  the  contract.  It  was  just  as  much  its  duty  to 
accept  the  apples,  when  delivered  under  the  contract,  if  of  the 
stipulated  quality,  as  it  was  the  duty  of  defendant  to  deliver 
the  apples.  Being  the  first  to  refuse  to  perform,  it  cannot 
complain  because  the  defendant  refused  to  further  perform 
on  his  part.  (See  cases  cited  supra,  and  also  to  the  same 
effect,  Dunn  v.  Daly,  78  Cal.  644,  [21  Pac.  377] ;  Twomey  y. 
People's  Ice  Co.,  66  Cal.  233,  [5  Pac.  158] ;  Johnson  v.  Moss, 
45  Cal.  515.) 

The  point  urged  by  appellant  that  defendant  did  not  show 
that  he  had  given  notice  of  a  rescission  of  the  contract  cannot 
avail  appellant.  Defendant's  defense  is  not  predicated  upon 
a  rescission  of  the  contract  on  his  part,  but  rests  upon  the 
proposition  that  one  party  to  a  contract  who  has  refused  to 
perform  his  part  of  the  contract  cannot  recover  damages  for 
a  refusal  of  the  other  party  to  perform  after  such  breach. 
The  rule  that  one  who  wrongfully  refuses  to  perform  the 
conditions  of  a  contract  on  his  part  cannot  recover  for  a 
breach  of  the  contract  by  the  other  party  is  akin  to  the  rule 
in  equity  that  one  who  asks  equity  must  do  equity. 

The  plaintiff  not  being  entitled  to  recover  at  all  because  of 
its  own  breach  of  the  contract^  any  rulings  that  the  court 
made  concerning  the  admission  of  evidence  on  the  question 
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of  damages,  as  well  as  its  failure  to  find  upon  any  such  ques- 
tions, become  immaterial. 

We  find  no  errors  prejudicial  to  the  plaintiff. 

The  judgment  and  order  are  afiSrmed. 

Cooper,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  April  20,  1907,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  May  21, 1907. 


[dr.  No.  207.    Fint  Appellate  District.— March  £5,   1907.] 

VIRGINIA  TIMBER  AND  LUMBER  COMPANY,  Respond- 
ent,  V.  GLENWOOD  LUMBER  COMPANY,  AppeUant 

Action  rom  CtoNVEssioN  of  Goods — ^Plxadinq — Fxaudxtlbnt  Sale  nov 
Allbged— Inadmissible  Evidknce. — ^In  an  action  for  converaion. 
In  which  the  complaint  merely  allegei  the  conversion  by  defend- 
ant of  lumber  belonging  to  the  plaintiff,  where  it  appears  in  proof 
that  the  property  was  sold  by  plaintiff  to  a  third  party  not  made 
defendant,  and  that  such  third  party  sold  the  same  to  the  defend- 
ant to  pay  a  pre-existing  debt,  and  no  facts  are  alleged  constituting 
the  fraud  of  such  third  person  in  procuring  the  property  from 
plaintiff  through  false  representations^  or  showing  a  rescission  of 
the  sale  for  such  fraud,  or  that  defendant  purchased  with  knowl- 
edge of  the  fraud,  the  court  erred  in  admitting  evidence  of  any 
fraudulent  purchase  vitiating  the  title  of  such  third  party,  as 
against  the  defendant's  title. 

Id. — Tbansfis  roa  Pre-ezistino  Debt — Yaluabui  Ck>NsiDBRATioN — Ba- 
BONEOUS  INSTBUCTIOMS. — By  the  law  of  this  state,  a  transfer  of 
personal  property  in  consideration  of  a  pre-existing  debt  is  a  trans- 
fer for  a  valuable  consideration.  Where  there  was  no  evidence  that 
the  transferee  thereof  for  such  debt  bad  any  knowledge  of  a  prior 
fraudulent  transfer  from  the  plaintiff,  instruction  that  a  pre-exist- 
ing debt  is  not  a  sufficient  consideration  to  warrant  the  person  se- 
curing the  property  to  hold  it  as  against  the  right  of  the  person 
from  whom  the  property  was  obtained  by  fraud  in  the  purchase, 
and  that  the  crediting  of  its  value  on  the  pre-existing  debt  would 
■ot  make  the  second  transferee  an  innocent  purchaser  for  value^ 
were  erroneous. 


Mar.  '07.]      Vibgjnu  etc.  Co.  v.  Glenwooo  Lumber  Co.      257 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.    M.  H.  Hyland,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Jackson  Hatch,  and  Walter  H.  Linforth,  for  Appellant. 

Corbet  &  Qoodwin,  B.  A.  Herrington,  and  Louis  H.  Brown- 
stone,  for  Respondent. 

COOPEB,  P.  J. — ^Action  to  recover  damages  for  the  alleged 
wrongful  conversion  of  personal  property. 

The  action  was  tried  with  a  jury,  and  a  verdict  rendered 
for  plaintiff  in  the  sum  of  $1,625.59,  for  which  judgment  was 
entered.  This  is  an  appeal  from  the  judgment  on  the  judg- 
ment-roll and  a  bill  of  exceptions. 

The  plaintiff  alleges  that  on  or  about  the  fifteenth  day  ot 
July,  1903,  it  was  the  owner  and  entitled  to  the  possession 
of  a  lot  of  lumber  described  in  the  complaint,  and  that  de- 
fendant at  said  time  wrongfully  converted  the  same  to  its 
use,  to  the  damage  of  plaintiff  in  the  sum  of  $2,000,  for  which 
amount  judgment  is  prayed. 

In  support  of  the  complaint  the  plaintiff,  under  proper 
objections  on  the  part  of  defendant,  was  allowed  to  introduce 
evidence  tending  to  show  that,  between  the  first  day  of  May 
and  the  first  day  of  July,  1903,  it  sold  and  delivered  the 
lumber  to  one  Boutt  on  credit ;  and  that  it  has  not  been  paid 
for  said  lumber;  that  at  the  time  Boutt  purchased  the  lumber 
he  was  doing  business  under  the  name  of  the  San  Jose  Lum- 
ber Company  and  had  his  office  with  defendant,  and  used 
its  yard  in  which  to  pile  the  lumber;  that  the  lumber  was 
hauled  from  the  railroad  depot  with  defendant's  teams,  and 
was,  when  placed  in  defendant's  yard,  turned  over  to  and 
became,  so  far  as  Boutt  was  concerned,  the  property  of  de- 
fendant; that  in  March,  1903,  before  any  of  the  lumber  had 
been  sold  or  delivered  to  Boutt,  he  had  entered  into  a  written 
contract  with  defendant  to  purchase  its  entire  stock  of  lumber 
in  its  yards  for  the  sum  of  about  $39,000,  of  which  sum  the 
said  Boutt  paid  $3,000  and  no  more ;  that  under  the  contract 
so  made  by  Boutt  with  defendant,  the  entire  stock  of  lumber 
in  defendant's  yard  was  to  remain  the  property  of  defendant 
6  OaL  App.— 17 
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until  fully  paid  for  by  Routt,  but  the  business  was  to  be 
carried  on  as  before,  a  correct  account  of  the  expenses  and  of 
all  sales  to  be  kept,  and  Routt  to  be  credited  on  the  purchase 
price  with  the  net  proceeds  of  such  sales ;  that  Routt  was  to 
keep  up  the  stock  of  lumber,  so  as  to  keep  the  business  going ; 
that  Routt  agreed  with  defendant  to  keep  up  at  his  own  cost 
and  charge  all  such  lumber  and  supplies  incident  to  the 
proper  carrying  on  of  defendant's  business  in  connection  with 
said  lumber-yard,  an  account  of  all  transactions  and  sales  to 
be  kept ;  that  the  lumber  in  controversy  was  sold  and  delivered 
to  defendant  by  Routt  under  such  arrangement ;  that  prior  to 
selling  the  lumber  to  Routt  plaintiff  had  asked  him  for  refer- 
ences as  to  his  honesty  and  financial  standing,  and  that  plain- 
tiff communicated  with  the  persons  to  whom  it  was  referred, 
and  received  from  them  replies  highly  favorable  to  Routt. 

In  other  words,  the  plaintiff's  theory  of  the  case  upon  the 
trial  was  that  the  sale  made  by  it  to  Routt  was  made  through 
fraud,  consisting  of  false  representations  made  by  Routt  as 
to  his  financial  standing  and  his  ability  to  pay,  and  that  de- 
fendant was  not  an  innocent  purchaser  for  value,  for  the 
reason  that  the  consideration  of  the  transfer  to  defendant 
was  a  prior  indebtedness  of  Routt  to  defendant. 

Routt  was  not  made  a  party  defendant.  It  is  conceded  that 
the  lumber  was  sold  and  delivered  to  him  by  plaintiff.  The 
complaint  contains  not  a  word  as  to  any  fraud,  or  as  to  any 
attempt  by  plaintiff  to  rescind. 

The  question,  then,  is  as  to  whether  or  not  the  plaintiff, 
having  sold  and  delivered  the  lumber  to  Routt,  can,  under  the 
complaint  in  conversion,  notwithstanding  defendant's  objeo- 
tion,  prove  facts  to  show  that  the  sale  to  Routt  was  fraudulent^ 
and  therefore  void.  We  are  clearly  of  the  opinion  that  the 
evidence  was  not  admissible  under  the  pleadings.  The  com- 
plaint must  state  the  facts  upon  which  it  is  sought  to  recover. 
In  order  to  have  enabled  the  plaintiff  to  introduce  evidence 
of  fraud  in  this  case,  it  must  have  alleged  the  facts  and  cir- 
cumstances with  sufficient  particularity,  to  show  that  the  sale 
to  Routt  was  fraudulent.  It  alleged  that  it  was  the  owner 
and  entitled  to  the  possession  of  the  property  at  the  time  it 
claims  that  the  defendant  converted  it,  but  the  evidence  shows 
that  it  had  prior  to  that  time  sold  and  delivered  it  to  Routt. 
Plaintiff,  in  order  to  have  been  entitled  to  any  relief,  must 
necessarily  have  proven  the  sale  to  Routt  and  that  it  was 
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fraudulent.  The  cause  of  action  depended  upon  the  proof  of 
fraud.  If  it  was  necessary  to  prove  fraud  in  this  case,  it  was 
necessary  to  allege  it.  The  defendant  was  entitled  to  know 
the  facts  upon  which  the  plaintiff  relied  so  that  it  might  pre- 
pare itself  to  meet  them.  Defendant  was  charged  with  having 
wrongfully  converted  the  property,  but  it  appears  that  it  pur- 
chased the  property  from  Routt,  to  whom  it  had  been  sold 
by  plaintiff.  Plaintiff,  having  sold  the  property  to  Boutt  and 
delivered  him  the  possession  of  it,  enabled  Boutt  to  sell  to 
defendant  with  an  apparently  good  title.  If  the  plaintiff 
would  relieve  itself  of  its  sale  to  Routt  it  must  state  tiie  facts 
constituting  the  fraud  with  sufficient  particularity  to  enable 
the  defendant  to  meet  them.  The  object  of  pleading  is  to 
arrive  at  the  issue  and  give  fair  warning  to  the  adversary. 
The  issue  to  be  tried  in  this  case  was  as  to  whether  or  not  the 
sale  to  Routt  was  procured  by  fraud.  The  reasoning  of 
Burriss  v.  Adams,  96  Cal.  664,  [31  Pac.  565] ,  seems  to  dispose 
of  the  case  at  bar.  That  was  an  action  in  which  the  plaintiff 
claimed  to  be  the  owner,  and  desired  his  title  quieted  to  an 
undivided  one-eighth  of  certain  land.  His  cause  of  action 
depended  upon  proof  of  fraud  at  a  certain  probate  sale,  but 
he  did  not  allege  the  facts  constituting  the  fraud  upon  which 
he  relied.  The  court  below  sustained  the  objection  to  the  evi- 
dence, upon  the  ground  that  there  was  no  averment  in  the 
complaint  of  the  acts  constituting  the  fraud.  The  court  sus- 
tained the  ruling,  and  in  the  opinion  said:  ''The  complaint 
contains  only  the  averments  usually  employed  in  an  ordinary 
action  to  quiet  title.  Where  the  cause  of  action  depends  upon 
the  proof  of  fraud,  the  facts  constituting  the  fraud  must  be 
averred.  ...  He  knew  from  the  start  that  the  respondent 
had  a  perfect  legal  title,  which  he  could  overthrow  by  proving 
her  guilty  of  a  certain  fraud,  and  he  did  not  aver  fraud  even 
in  general  terms."  In  the  case  at  bar  the  plaintiff  knew  that 
it,  at  least,  had  parted  with  the  legal  title  to  the  lumber  by 
a  sale  thereof,  and  that  it  could  not  recover  without  over- 
throwing that  sale.  It  did  not  aver  the  fraud,  or  even  men- 
tion the  sale.  It  knew  it  had  sold  the  lumber,  but  alleged 
that  it  was  the  owner  thereof. 

In  Weiherly  v.  Strauss,  93  Cal.  283,  [28  Pac.  1045],  the 
defendant  claimed  that  the  money  deposited  was  the  property 
of  the  husband  of  plaintiff,  and  that  the  intent  of  the  deposit 
in  the  wife's  name  was  to  defraud  creditors.    The  court  said: 
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''If  the  appellant  had  intended  to  avoid  snch  gift  he  should 
have  made  proper  averments  therefor  in  his  answer,  in  order 
that  the  plaintiff  might  meet  them  at  the  trial.  Fraud  is 
never  to  be  presumed,  and  whenever  it  constitutes  an  element 
of  a  cause  of  action,  or  of  a  defense  which  is  of  an  affirmative 
nature,  and  invoked  as  oonferring  a  right  against  the  plain- 
tiff, it  must  be  alleged.'' 

In  Capuro  v.  BuUden'  Ins.  Co.,  39  Cal.  124,  the  court  said: 
''The  rule  is,  undoubtedly,  as  stated  by  appellant^  that  when 
a  party  relies  upon  fraud,  either  to  support  his  cause  of  action 
or  in  defense,  he  must  set  up  the  facts  which  constitute  the 
fraud.  It  follows,  as  a  necessary  consequence  of  that  proposi- 
tion, that  he  can  prove  only  those  facts  which  he  has  set  up." 

To  the  same  effect  see  Kent  v.  Snyder,  SO  CaL  666 ;  Sterling 
V.  Smith,  97  Cal.  343,  [32  Pac.  320] ;  Moore  v.  Copp,  119  Cal. 
429,  [51  Pac.  630] ;  Burris  v.  Kennedy,  108  Cal.  331,  [41 
Pao.  458] ;  Albertoli  v.  Branham,  80  Cal.  631,  [13  Am.  St. 
Rep.  200,  22  Pac.  404] ;  Olazer  v.  Clift,  10  Cal.  303 ;  Leszinsky 
V.  White,  45  Cal.  278. 

Plaintiff  does  not  cite  any  California  case  in  support  of  its 
contention,  but  it  cites  four  cases  from  other  states,  in  which 
it  is  claimed  the  rule  is  different.  Two  of  them  are  from 
Nebraska— PAoewtx  Iron  Works  v.  McEvoy,  47  Neb.  228,  [53 
Am.  St.  Rep.  527,  66  N.  W.  290] ,  and  Pekin  Plow  Co.  v.  TFO- 
son,  66  Neb.  115,  [92  N.  W.  176].  Th^  were  actions  in  re- 
plevin, and  the  court  held  that  "The  Code  takes  actions  of 
replevin  out  of  the  general  rule  in  regard  to  pleadings.'' 

Even  if  this  were  an  action  in  replevin,  we  have  no  such 
code  provision. 

Benisch  v.  Waggoner,  12  Colo.  534,  [13  Am.  St.  Rep.  254. 
21  Pac.  706],  was  an  action  in  replevin,  and  proceeds 
upon  the  theory  that  in  such  action,  where  a  delivery  of  the 
property  is  claimed,  an  affidavit  must  be  made  by  the  plaintiff 
showing  ''the  alleged  cause  of  detention  thereof  according  to 
his  best  knowledge  and  belief,"  which  it  would  seem  would 
inform  the  defendant  sufficiently  as  to  the  acts  claimed  to  be 
fraudulent 

Salisbury  v.  Barton,  63  Ean.  552,  [66  Pac.  618],  was  an 
action  in  replevin.  The  facts  are  not  fully  stated  in  the 
opinion.  The  court  said  that  the  plaintiff  pleaded  three 
elements  which,  if  proved,  would  entitle  him  to  recover — 
"ownership,   right  of   possession,   and   wrongful    detention 
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by  the  defendants.''  In  the  case  at  bar  the  plaintiff  claimed 
that  it  had  parted  with  the  ownership  by  reason  of  a 
sale;  that  such  sale  was  the  result  of  fraud,  and  that  it  re- 
scinded the  sale.  Having  parted  with  the  ownership,  its  right 
of  action  depended  upon  proving  facts  showing  that  by  reason 
of  fraud  it  was  induced  to  part  with  such  ownership,  so  as  to 
entitle  it  to  be  relieved  of  the  effect  of  the  transfer  of  such 
ownership.  It  was  not  entitled  to  prove  such  facts  without 
alleging  them. 

The  court,  at  the  request  of  plaintiff,  gave  instructions  num- 
bered 5,  6,  7,  and  8,  in  regard  to  the  question  of  an  innocent 
purchaser  for  value.  The  sixth  instruction  is  as  follows:  ''I 
instruct  you,  that  a  pre-existing  debt  is  not  a  sufficient  con- 
sideration for  the  transfer  of  property,  to  warrant  the  person 
securing  such  property  to  hold  it  as  against  the  right  of  the  one 
from  whom  the  buyer  has  obtained  such  goods  by  fraud  in  the 
purchase.''  Instructions  5,  7,  and  8,  contain  the  same  proposi- 
tion expressed  and  repeated  in  different  words.  The  eighth 
instruction  expressly  states  that  the  ''crediting  of  the  value 
of  said  lumber  to  the  account  of  said  Boutt  by  the  Qlenwood 
Lumber  Company,  pursuant  to  the  contract  made  between  the 
Olenwood  Lumber  Company  and  said  Routt  March  31,  1903, 
would  not  make  said  Qlenwood  Lumber  Company  an  innocent 
purchaser  for  the  value  of  said  lumber."  No  evidence  was 
offered  in  any  way  to  connect  the  defendant  with  any  fraud, 
or  the  knowledge  of  any  fraud,  on  the  part  of  Boutt.  and  hence 
it  is  evident  that  the  proposition  as  stated  to  the  jury  by  the 
instruction^  was  that  the  payment  of  a  prior  indebtedness  was 
not  a  valuable  consideration  for  the  sale  of  the  lumber  to  de- 
fendant Such  is  not  the  law  in  this  state,  and  the  giving  of 
the  instructions  was  error. 

A  conveyance  or  transfer  of  property  in  consideration  of  a 
pre-existing  indebtedness  is  a  conveyance  for  a  valuable  con- 
sideration. {Frey  v.  Clifford,  44  Cal.  342;  Davis  v.  Russell, 
52  Cal.  611,  [28  Am.  Rep.  647] ;  Sackett  v.  Johnson,  54  Cal. 
107;  Foorman  v.  Wallace,  75  Cal.  552,  [17  Pac.  680] ;  Duff 
V.  BandaU,  116  Cal.  226,  [58  Am.  St.  Rep.  158, 48  Pac.  66].} 

The  judgment  is  reversed. 

Kerrigan,  J.,  and  Hall,  J.,  concurred. 
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[CSt.  No.  869.    Second  Appellate  Biatrict— -March  S8,  1907.] 

LTDIA  M.  JOHN,  Petitioner,  v.  SUPERIOR  COURT  OP 
LOS  ANGELES  COUNTY,  etc..  Respondent 

DiVOBGE — IHTEBLOCUTOET    JUDGMKNT — ^DISPOSITION    OF    HOMKSTSAD    df 

Sbpasatx  Pbopsett — JuBisBiCTiON. — ^WhoTO  the  eomplaint  bf  tbe 
husband  for  divorce  alleged  the  selection  of  a  homestead  on  the 
separate  property  of  the  husband  therein  described,  the  court  had 
jurisdiction,  and  it  was  its  dutj,  under  section  131  of  Civil  Code, 
at  the  time  of  the  hearing  and  granting  of  the  interlocutorj  judg> 
ment  that  plaiutiif  is  entitled  to  a  divorce,  to  hear  and  determine 
the  issue  tendered  as  to  the  title  to  the  homestead  propertj,  and 
to  include  in  the  interlocutorj  judgment  an  assignment  of  the 
homestead  to  the  husband,  as  its  former  owner,  in  porsuanca  of  see- 
tions  146  and  147  of  the  Civil  Code. 

Id.— Bight  to  Final  Jttdoment — ^Dbath  or  FLAiNTinr  PxNDme  Mo- 
tions.— ^Where,  after  the  lapse  of  the  year  without  appeal,  the 
plaintiff  properly  moved  for  a  final  judgment,  the  death  of  the 
plaintiff  pending  the  disposition  of  the  motion  and  of  counter^ 
motions  of  the  defendant  relating  to  the  question  of  propertj  rights 
did  not  impair  the  power  of  the  court  to  render  final  judgment 
for  the  plaintiff,  under  the  express  provisions  of  section  132  of  the 
Civil  Code  and  of  section  669  of  the  Code  of  CivU  Procedure. 

APPLICATION  for  a  writ  of  review  to  annul  a  judgment 
of  the  Superior  Court  of  Los  Angeles  County.  D.  K,  Trask, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

T.  M.  Stewart,  for  Petitioner. 

H.  C.  Lawson,  for  Respondent. 

SHAW,  J. — This  is  an  application  for  writ  of  csrHarari. 

In  an  action  for  divorce  brought  by  Joseph  S.  John,  against 
the  petitioner,  Lydia  M.  John,  it  was  alleged  that  certain  real 
property  therein  described  was  the  separate  property  of  the 
plaintiff  in  said  action  and  that  plaintiff  had  declared  a  home- 
stead  thereon.  The  default  of  the  defendant  was  duly  en- 
tered, followed  on  January  31, 1905,  by  an  interlocutory  judg- 
ment, whereby  it  was  adjudged  that  plaintiff  was  entitled  to 
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a  divorce,  and  that  the  homestead  set  out  in  the  complaint 
was  the  separate  property  of  the  plaintiff  and  should  be  set 
aside  and  awarded  to  him.  Nearly  one  year  after  the  entry 
of  this  judgment  the  defendant,  who  is  petitioner  here,  inter- 
posed certain  motions  having  for  their  object  the  reopening  of 
the  case  so  far  as  it  disposed  of  the  real  estate,  all  of  which 
motions  were  denied,  and  on  May  26, 1906,  and  after  the  death 
of  the  plaintiff,  Joseph  S.  John,  which  occurred  March  8, 
1906,  the  court  rendered  its  final  decree  in  accordance  with 
the  interlocutory  judgment  and  decision  had  upon  the  trial 
of  the  case. 

Petitioner  contends :  1.  That  that  part  of  the  interlocutory 
judgment  adjudging  the  real  property  to  be  the  separate  estate 
of  the  plaintiff  was  and  is  in  excess  of  the  jurisdiction  of  the 
court;  2.  That  the  final  decree,  by  reason  of  the  fact  that  it 
was  rendered  after  the  death  of  Joseph  S.  John,  the  plaintiff 
in  said  action,  was  and  is  void.  Neither  position  is  tenable. 
It  appears  from  the  complaint  that  certain  real  estate  therein 
described  constituted  the  homestead  of  the  parties,  and  it  was 
alleged  that  the  said  real  estate  so  homesteaded  was  the 
separate  property  of  the  plaintiff.  Section  147,  Civil  Code, 
requires  that  **the  court,  rendering  a  decree  of  divorce, 
must  make  such  order  for  the  disposition  of  the  .  .  .  home- 
stead, as  in  this  chapter  provided."  And  section  146,  Civil 
Code,  provides:  "In  case  of  the  dissolution  of  the  marriage, 
.  .  .  the  homestead  shall  be  assigned  as  follows:  ...  4.  If  a 
homestead  has  been  selected  from  the  separate  property  of 
either,  it  shall  be  assigned  to  the  former  owner  of  such  prop- 
erty. ..." 

It  clearly  appears  from  the  above-quoted  provisions  of  the 
code  that  it  was  the  duty  of  the  court  to  determine  whether  or 
not  the  real  estate  described  in  the  complaint  was  the  separate 
property  of  the  plaintiff  as  therein  alleged.  It  was  an  issue 
in  the  case,  and  section  131,  Civil  Code,  contemplates  that  all 
issues  embraced  in  the  pleadings  shall  be  tried  and  determined 
at  the  time  when,  and  upon  the  trial  wherein,  the  court  de- 
termines whether  or  not  **the  divorce  ought  to  be  granted." 
It  is  at  this  time  that  the  court  is  required  to  "file  its  decision 
and  conclusions  of  law  as  in  other  cajses,"  and  this  decision 
must  respond  to  all  the  issues  involved  in  the  action.  (Olass 
V.  Ol<iss,  4  Cal.  App.  604,  [88  Pac.  734].)  In  this  case,  one 
of  the  issues  waa  whether  or  not  the  real  property  upon  which 
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the  homestead  waa  impressed  was  the  separate  property  of  the 
plaintiff.  Section  132  gives  the  court  the  power  of  its  own 
motion  to  enter  final  judgment  at  the  expiration  of  one  year 
from  the  entry  of  the  interlocutory  judgment;  and  the  fact 
that  this  authority  is  given  the  court  would  seem  to  exclude 
the  idea  that  a  trial  was  contemplated  at  the  time  of  entering 
this  last  judgment  It  has  been  said  that  there  are  three 
parties  to  an  action  for  the  dissolution  of  the  bonds  of  matri- 
mony; that  the  state,  by  reason  of  its  interest  in  maintaining 
the  marriage  relation,  is  an  interested  third  party.  {De  Yoe 
V.  Superior  Court,  140  Cal.  482,  [98  Am.  St.  Rep.  73,  74  Pae. 
28].)  The  real  parties  are  not  allowed  to  control  the  subject 
of  the  action  as  they  may  dispose  of  property  rights.  ''The 
legislature  has  complete  control  of  the  subject,  and  may  im- 
pose whatever  restrictions  or  delays  it  pleases,  either  in  regard 
to  the  time  for  beginning  the  action,  or  the  method  and  order 
of  procedure  after  the  action  is  begun."  {Orannis  v.  Stt- 
perior  Court,  146  Cal.  256,  [106  Am.  St.  Rep.  23,  79  Pac. 
891].)  And  it  may  likewise,  upon  a  dissolution  of  the  mar- 
riage, when  the  property  rights  of  the  parties  to  a  divorce 
suit  are  involved,  require  that  such  rights  and  property  inter- 
ests shall  be  determined  by  the  court  at  the  time  when  the 
court  determines  whether  *'the  divorce  ought  to  be  granted.'* 
The  decision  of  the  court,  both  as  to  the  granting  of  the 
divorce  and  the  disposition  of  the  property,  is  subject  to  re- 
view on  appeal ;  and  certainly  it  was  never  intended  that  there 
should  be  a  delay  of  a  year,  or  possibly  a  longer  period  in  case 
of  an  appeal  from  an  interlocutory  judgment,  and  then  an- 
other trial  as  to  issues  involving  the  property  rights  of  the 
parties,  followed  by  the  delay  of  another  appeal  from  a  de- 
cision of  the  court  thereon  and  judgment  disposing  of  the 
same. 

It  appears  that  at  the  expiration  of  the  year  the  plaintiff 
made  a  motion  for  final  judgment.  This  was  opposed  by  the 
defendant,  and  pending  the  disposition  of  defendant's  mo- 
tions, the  plaintiff  died,  and  final  judgment  was  not  entered 
until  May  26th.  His  death,  according  to  the  express  pro- 
visions of  section  132,  Civil  Code,  did  not  impair  the  power  of 
the  court  to  enter  final  judgment.  Section  669,  Code  of  Civil 
Procedure,  provides  that  if  a  party  die  after  a  verdict  or 
decision  upon  any  issue  of  fact,  and  before  judgment,  the 
court  may  nevertheless  render  judgment  thereon.    There  had 
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been  a  decision  of  all  the  issues  of  fact  at  the  time  of  entering 
the  interlocutory  judgment,  and  both  section  132,  Civil  Code, 
and  section  669,  Code  of  Civil  Procedure,  constitute  authority 
for  the  action  taken  by  the  court  in  this  casOi 
The  application  is  denied. 

Allen,  P.  J.,  and  Taggart,  J.,  concurred. 


[CiT.  No.  806.    Seeond  AppeDato  Disiriet.-— Mareh  26,  1§07.] 

CHARLES  L.  GOOD,  Respondent,  ▼.  COMMON  COUN- 
CIL  OF  THE  CITY  OP  SAN  DIEGO  et  aL,  Appellants. 

Municipal  Chabteb— Ksoall  or  Elected  OFncES — Conditional  Ten- 
UBB  or  OFncB. — Where  a  mmiieipal  ebarter  proTides  that  the  holder 
of  any  eleetive  oflee  may  be  remoTed  at  any  time  hj  the  electors 
qualified  to  Tote  for  a  soceeaeor,  sabjeet  to  the  condition  that 
twenty-five  per  cent  of  the  electon  of  the  district  ezprees  their  die- 
approval  of  hia  action  upon  lome  meaeure  or  aa  to  lome  policy, 
and  demand  that  he  be  enstained  by  a  vote  of  confidence  or  re- 
tire, the  charter  does  not  contemplate  an  ordinary  "removal  for 
cause/'  but  by  virtue  of  the  charter  provision,  every  elective  officer 
elected  after  the  provision  was  adopted  holds  his  office  subject  te 
the  condition  subsequentiy  expressed  therein. 

CD. — SumciBNOT  or  Reason  Ezpbessed  roa  Recall. — ^The  recall  p6> 
tition  of  the  twenty*five  per  cent  of  electors  is  only  required  to  con* 
tain  a  general  statement  of  the  grounds  of  dissatisfaction  on  which 
the  removal  is  sought,  and  it  is  sufficient  that  it  appears  in  general 
terms  that  the  official  conduct  of  the  officer  whose  recall  is  sought 
has  been  in  opposition  to  the  will  and  preferences  of  his  constitu* 
ents  and  obstructive  to  the  best  interests  of  the  city. 

Id. — CEETinoATB  or  Ctft  Glebx — ^Number  or  Qualitied  Signebs. — ^The 
certificate  of  the  city  clerk  required  by  the  charter  that  he  has 
compared  the  names  on  the  petition  of  electors  of  the  district 
for  recaU  of  the  officer  named  with  the  great  register  of  the 
county,  and  has  found  the  petition  to  be  sufficient,  shows  a  proper 
exercise  of  the  authority  devolved  on  the  city  clerk  to  hear  and 
determine  the  sufOeiency  of  the  petition,  from  whose  determination 
no  appeal  is  provided. 

Id. — ^Mandamtts  lo  Gett  Council— Right  or  Elbotob. — ^The  city 
council  have  no  discretion  or  right  to  refuse  to  act  upon  the  pe- 
tition in  reference  to  the  calling  of  an  election,  and  mandamus  will 
lie  OB  the  face  of  a  sufficient  petition,  upon  which  the  council  have 
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refused  to  act,  at  suit  of  any  one  or  more  of  the  electors  whose 
names  appear  therein^  to  compel  it  to  act 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    D.  K.  Trajsk,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Eugene  Daney,  and  E.  Swift  Torrance,  for  Appellants. 

Luce,  Sloan  &  Luce,  for  Respondent 

Anderson  &  Anderson,  Amici  Curiae^  also  for  Respondent 

TAGQART,  J. — This  is  an  appeal  from  an  order  and  judg- 
ment of  the  superior  court  directing  a  writ  of  mandate  to  is- 
sue commanding  the  defendants  to  order  an  election  for  the 
recall  and  removal  of  Jay  N.  Reynolds,  one  of  the  defendants, 
from  the  office  of  councilman  of  the  city  of  San  Diego,  to  fix  a 
date  for  such  election  and  to  make,  or  cause  to  be  made,  all 
necessary  arrangements  for  the  holding  of  such  election. 

Plaintiff  was  one  of  one  hundred  and  five  signers  of  a  peti- 
tion presented  to  the  common  council  of  the  city  of  San  Diego 
demanding  that  an  election  be  called  for  the  removal  of  said 
defendant  Jay  N.  Reynolds  from  the  office  of  member  of  the 
common  council  of  the  city  of  San  Diego,  for  the  seventh 
ward,  and  the  election  of  his  successor,  under  and  by  virtue  of 
the  provisions  of  section  4  of  chapter  IV,  adopted  as  an 
amendment  to  article  I  of  the  charter  of  that  city  by  vote  of 
the  electors  thereof  on  January  7, 1905,  which  amendment  was 
approved  by  resolution  of  the  legislature  of  the  state  on  Feb- 
ruary 3, 1905.  (Statutes  and  Amendments  to  the  Codes,  Cali- 
fornia, pp.  901-922.) 

The  petition  was  signed  and  verified  by  one  of  the  signers, 
as  required  by  the  charter,  regularly  filed  with  the  city  clerk, 
who  within  ten  days  thereafter  submitted  to  the  common  coun- 
cil at  its  regular  meeting  said  petition,  accompanied  by  the 
certificate  of  said  clerk  in  the  words  and  figures  following,  to 
wit: 

"San  Diego,  Cal.,  March  30,  1906. 

''To  the  Honorable  Common  Council  of  the  City  of  San 
Diego,  California: 

*'This  is  to  certify  that  the  foregoing  petition  of  the  electors 
of  the  Seventh  Ward  of  the  City  of  San  Diego,  California^ 
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for  the  recall  of  Councilman  Jay  N.  ReynoMs,  has  been  exam- 
ined by  me,  and  the  names  on  the  said  petition  compared  with 
the  Great  Register  of  the  County  of  San  Diego,  State  of  Cali- 
fornia, for  the  year  1905,  and  I  find  said  petition  to  be  suffi- 
cient. 
'*  (Seal)  J.  P.  BUTLEB, 

"City  Clerk/' 

The  common  council  refused  to  act  upon  the  petition,  but 
"voted  to  disregard  said  petition  and  to  table  and  file  the  same 
without  action." 

Plaintiff  brings  this  action  as  a  resident  and  elector  of  the 
seventh  ward,  a  qualified  signer  of  said  petition,  and  a  prop- 
erty owner  and  taxpayer  in  said  city,  and  sets  forth  the  peti- 
tion for  recall  in  full  in  his  "AflSdavit  and  Petition"  in  the 
proceeding  before  the  superior  court. 

Defendant  moved  to  quash  the  alternative  writ  issued  ex 
parte,  and  demurred  to  plaintiff's  afiidavit  and  petition  upon 
which  the  writ  issued.  The  motion  was  denied  and  the  de- 
murrer overruled,  and  defendants,  declining  to  answer,  judg- 
ment was  entered  in  favor  of  plaintiff,  making  the  alternative 
writ  peremptory. 

These  rulings  of  the  court  were  excepted  to  and  are  assigned 
as  error  because :  1.  The  affidavit  and  petition  does  not  show 
the  petitioner  to  be  a  party  beneficially  interested  in  the  is- 
suance of  the  writ;  2.  The  petition  for  recaU  does  not  state 
grounds  sufficient  in  law;  3.  The  clerk's  certificate  attached 
U)  the  recall  petition  does  not  comply  with  the  charter  pro- 
vision by  ''showing  the  result  of  said  examination"  of  the 
great  register ;  4.  The  determination  of  the  sufficiency  of  the 
recall  petition  rests  in  the  discretion  of  the  common  council  and 
cannot  be  controlled  by  the  mandate  of  the  courts ;  and  5.  The 
time  within  which  the  election  should  have  been  held  under  the 
provisions  of  the  charter  having  already  expired,  no  election 
can  be  called  by  the  said  common  council,  and  the  court  had 
no  jurisdiction  to  order  an  election  at  a  later  date. 

The  fixing  of  the  tenure  of  office  of  the  officers  of  a  munici- 
pality subject  to  removal  by  the  body  that  elected  them  is  com- 
paratively new  in  our  system  of  government,  and  the  inter- 
pretative branch  of  the  law  is  in  rather  an  undeveloped  state 
on  the  subject.  A  responsible  government,  however,  is  the 
very  foundation  of  the  republican  system,  and  there  appears 
no  reason  why  a  representative  should  not  be  made  to  retire 
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at  any  time  at  the  request  of  the  people,  as  well  as  at  the  eud 
of  a  fixed  period.  This  is  not  deemed  ineompatible  with  a 
republican  form  of  government  in  France,  and  several  of  the 
South  American  states.  It  is  similar  in  principle  and  applica- 
tion to  the  custom  or  rule  which  makes  the  ministry  or  real 
government  of  Great  Britain  answerable  at  all  times  for  its 
failure  to  meet  the  approval  of  the  electorate  of  that  country 
on  some  measure  or  question  of  policy. 

It  was  evidently  the  purpose  of  the  framers  of  the  section 
of  the  San  Diego  charter  under  which  the  petition  in  this  case 
was  filed  to  ingraft  this  principle  upon  the  charter  of  that 
city.  In  the  operation  of  this  charter  the  question  is  not 
whether  there  was  cause  for  the  removal  of  the  councilman 
from  ofSce  as  the  word  ''cause"  has  heretofore  been  used  in 
this  connection.  The  fitness  of  the  incumbent,  or  the  pro- 
priety or  impropriety  of  his  conduct  is  not  alone  involved.  Mal> 
feasance,  misfeasance,  or  nonfeasance  in  o£Sce  may  call  for 
the  exercise  of  the  right  conferred  by  this  section,  but  it  in- 
cludes more  than  these.  The  charter  provides  for  an  answer- 
able or  responsible  tenure  in  all  elective  oflSces,  and  "the 
holder  of  any  elective  office  may  be  removed  at  any  time  by 
the  electors  qualified  to  vote  for  a  successor  of  such  incum- 
bent." By  virtue  of  this  provision  every  elective  officer 
elected  after  the  adoption  of  the  amendment  holds  office  sub- 
ject to  the  condition  subsequent  that  twenty-five  per  cent  of 
the  electorate  of  the  district  from  which  he  was  elected  may  by 
petition  express  their  disapproval  of  his  action  upon  some 
measure  or  as  to  some  policy,  and  demand  that  he  be  sustained 
by  a  vote  of  confidence  or  retire. 

A  clear  conception  of  the  purpose  of  this  proceeding  as  dis- 
tinguished from  an  ordinary  ''removal  for  cause"  is  necessary 
in  the  consideration  of  the  questions  here  presented.  The 
power  to  remove  a  corporate  officer  from  office,  for  reasonable 
and  just  cause,  is  one  of  the  common-law  incidents  of  all  cor- 
porations, and  this  extends  to  elective,  as  well  as  appointive, 
officers  {Bichards  v.  Clarkburg,  30  W.  Va.  491,  [4  S.  E. 
774] ;  Dillon  on  Municipal  Corporations,  sees.  242,  243) ;  and 
it  is  competent  for  the  charter  of  a  city  to  so  provide.  (Croly 
V.  Sacramento,  119  CaL  234,  [51  Pac.  323].)  In  such  cases 
the  "just  cause"  is  to  be  construed  9a  something  more  than 
the  mere  wish  of  that  part  of  the  sovereign  people  which 
elected  the  officer  whom  it  is  attempting  to  remove. 
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A  case  of  ^'removal  for  just  cause''  in  this  seuse  implies 
some  misconduct  upon  the  part  of  the  officer,  or  imputes  to 
him  some  violation  of  the  law.  Under  such  circumstances  it 
is  necessary  that  the  charges  against  him  shall  be  based  upon 
some  refusal  to  obey  or  intention  to  violate  the  law  prescribing 
his  duties.  There  are  often  such  penalties  attached  to  pro- 
ceedings  for  the  removal  of  officers  "for  cause  shown"  that 
they  are  and  should  be  carefully  guarded  from  abuse  (Croly 
V.  Sacramento,  119  GaL  234,  [51  Pac.  323] );  but  as  to  the 
right  to  the  office  as  against  the  people,  it  is  a  well-recognized 
rule  that  the  agency  may  be  terminated  at  any  time  by  the 
sovereign  power  without  reason  given.  {Matter  of  Carter, 
141  CaL  319,  [74  Pao.  997].)  Offices  are  created  by  the  peo- 
ple for  administration  of  public  affairs  and  not  for  the  benefit 
of  the  office-holder,  and  revocable  at  the  pleasure  of  the  au- 
thority creating  them,  unless  such  authority  is  limited  by  the 
power  which  conferred  it  {Attorney  General  v.  Jochim,  99 
Mich.  358,  [41  Am.  St.  Bep.  606,  58  N.  W.  614].)  There  is 
no  doubt  that  the  provision  here  under  consideration,  and 
similar  ones  in  other  city  charters,  are  intended  to  check  a 
growing  forgetfulness  on  the  part  of  office-holders  of  the 
principle  that  the  duties  of  their  offices  are  to  be  discharged 
in  the  interest  of  the  public  and  not  their  own.  In  the  con- 
sideration of  a  freeholders'  charter  the  intention  of  the  people 
in  its  adoption  is  to  be  considered  as  a  rule  of  construction. 
Provisions  for  the  summary  removal  of  appointive  officers  for 
cause  shown  are  made  by  the  charter.  The  general  law  and 
the  common-law  power  of  amotion,  as  well  as  the  provisions  of 
the  charter,  provide  for  removals  of  this  kind.  The  purpose 
of  section  4,  however,  is  the  reservation,  by  the  people,  of  the 
right  to  remove  any  elective  officer  of  the  city  whenever  a 
majority  of  the  electors  shall  so  determine. 

The  reason  why  the  removal  is  asked  in  this  case,  and  the 
grounds  upon  which  the  petition  for  recall  rests,  are,  that  the 
councilman  whom  it  is  sought  to  remove  voted  for  and  sup- 
ported a  certain  ordinance  regulating  the  licensing  and  sale 
of  liquors  in  the  city  of  San  Diego ;  that  he  voted  to  disregard 
a  former  petition  for  his  recall;  that  he  repeatedly  voted  to 
disregard  petitions  to  refer  to  the  vote  of  the  people  ordinances 
passed  by  the  council  of  said  city  filed  in  conformity  to  the 
provisions  of  the  charter ;  and  that  he  voted  for  a  false  certifi- 
cation of  an  ordinance  to  prevent  a  referendum* 
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The  only  reference  in  the  recall  petition  to  the  wishes  or 
desires  of  the  councilman's  constituents  in  regard  to  the  mat- 
ters mentioned,  and  the  only  allegation  in  relation  thereto  in 
the  ''Affidavit  and  Petition"  for  the  writ  of  mandate,  is  found 
in  the  following  language  in  the  recall  petition:  ''That  tJie 
official  conduct  and  action  of  said  Jay  N.  Reynolds  ever  since 
he  entered  upon  the  duties  of  said  office  has  been  ia  opposi- 
tion to  the  will  and  preferences  of  his  constituents,  and  ob- 
structive to  the  best  interests  of  the  City  of  San  Diego." 

If  there  be  enough  of  substance  in  the  grounds  as  stated  the 
proceeding  should  not  be  held  to  have  failed  because  of  lack  of 
detailed  and  specific  statement.  The  charter  provides  for  a 
general  statement  only  of  the  grounds  on  which  the  removal 
is  sought,  and  we  think  the  petition  sufficient  to  cover  this 
provision  and  to  indicate  to  the  officer  whose  removal  is  sought 
why  his  successor  is  asked  to  be  elected. 

The  certificate  of  the  city  clerk  is  that  he  had  compared  the 
names  on  the  petition  with  the  great  register  and  found  the 
petition  to  be  sufficient.  This  was  the  "result  of  his  examina- 
tion." Findings  that  there  were  three  hundred  and  ninety- 
three  votes  cast  at  the  last  election,  and  that  the  one  hundred 
and  five  names  on  the  petition  were  on  the  great  register  could 
have  added  nothing  to  this.  That  it  was  sufficient  implied 
"that  it  fulfilled  the  requirements  of  the  law."  There  was 
nothing  to  be  done  by  the  common  council  in  this  connection  if 
the  petition  had  not  been  sufficient,  as  the  law  provided  that, 
if  the  petition  be  found  insufficient  by  the  clerk,  he  should  re- 
turn it  to  the  petitioners. 

In  Davenport  v.  Los  Angeles,  146  Cal.  508,  [80  Pac.  684], 
in  a  similar  proceeding,  the  certificate  of  the  clerk  was  held  to 
be  insufficient  because  it  was  ambiguous,  and  on  its  face 
showed  that  the  city  clerk  had  not  complied  with  the  charter 
provision  contained  in  the  charter  of  the  city  of  Los  Angeles. 
This  provision  is  the  same  as  that  in  the  San  Diego  charter. 
(Amendments,  Los  Angeles  Charter,  sec.  198-c;  Statutes  and 
Amendments  to  Codes,  California,  1903,  p.  574.) 

By  these  charter  provisions  the  right  to  petition  for  the  re- 
moval of  a  public  officer  is  vested  in  "the  electors  entitled  to 
vote  for  a  successor  to  the  incumbent  sought  to  be  removed." 
This  being  the  foundation  of  the  right,  those  who  are  entitled 
to  demand  that  the  common  council  call  the  election  can  cer* 
tainly  maintain  the  action  to  protect  the  right  granted.    There 
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is  but  one  question,  then,  as  to  how  the  action  must  be  brought. 
Must  all  the  petitioners  join,  must  one  sue  on  behalf  of  him* 
self  and  others,  or  may  one  sue  alone  f  YTe  think  the  author- 
ities sustain  the  right  of  one  or  more  of  the  petitioners  to 
maintain  the  proceeding  for  a  writ  of  mandate.  {Windsor  v. 
Polk  Co.,  115  Iowa,  738,  [87  N.  W.  705] ;  Kimberly  v.  Morris, 
87  Tex.  637,  [31  S.  W.  808] ;  Frederick  v.  San  Luis  Obispo. 
llSCal.  391,  [60Pac.661].) 

There  is  no  discretion  vested  in  the  common  council  in  con- 
nection with  the  calling  of  this  election.  That  body's  func- 
tions are  purely  ministerial,  but  if  it  be  conceded  that  it  was 
vested  with  some  discretion,  it  does  not  follow  that  it  can  re- 
fuse to  act.  The  duty  of  determining  whether  or  not  the  peti- 
tion contains  the  proper  number  of  signatures  and  the  com- 
paring of  them  with  the  great  register  devolved  upon  the  city 
clerk.  He  is  the  person  given  authority  to  hear  and  deter- 
mine the  question  of  sufficiency  of  the  petition,  and  no  appeal 
therefrom  is  provided  and  none  apparently  intended  to  be 
given.  This  is  evident  from  the  provision  of  the  act  requiring 
the  return  of  the  petition  by  the  city  clerk  to  the  petitioners 
if  found  insufficient,  and  which,  in  effect,  negatives  peti- 
tioner's right  of  appeal.  "Whenever  any  board,  tribunal,  or 
person  is  by  law  vested  with  authority  to  decide  a  question, 
such  decision,  when  made,  is  res  judicata,  and  aa  conclusive 
of  the  issues  involved  in  the  decision  as  though  the  adjudica- 
tion had  been  made  by  a  court  of  general  jurisdiction." 
(Freeman  on  Judgments,  sec.  531;  cited  and  affirmed  in 
People  V.  Los  Angeles,  133  Cal.  342,  [65  Pac.  749],  and 
People  V.  Ontario,  148  Cal.  637,  [84  Pac.  205].)  But  conced- 
ing that  the  council  had  supervisory  power  and  refused  to 
order  an  election  in  the  face  of  a  sufficient  petition,  mandamus 
will  lie  to  compel  it  to  act.  {Sa^isom  v.  Mercer,  68  Tex.  488, 
[2  Am.  St  Rep.  505,  5  S.  W.  62] ;  Keller  v.  Hewitt,  109  Cal. 
146,  [41  Pac.  871] ;  Wood  v.  Strother,  76  Cal.  545,  [9  Am.  St. 
Rep.249, 18Pac.  766].) 

It  would  be  a  strange  perversion  of  the  law  if  the  common 
council,  in  order  to  defeat  one  of  the  provisions  of  the  charter 
could  merely,  by  dilatory  action,  not  only  refuse  to  comply 
with  the  directions  of  the  charter,  but  prevent  the  courts  from 
furnishing  a  remedy  for  the  wrong  done  by  its  act.  This 
would  furnish  the  exception  to  section  3523  of  the  Civil  Code 
that,  ''For  every  wrong  there  is  a  remedy."    Such  a  result 
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is  to  be  avoided,  if  possible.  Conceding  that  provisions  of 
the  election  law  are  mandatory,  they  are  yet  to  be  liberally 
construed  to  accomplish  the  purpose  intended  by  the  law. 
{Jennings  v.  Brown,  114  Cal.  307,  [46  Pac.  77] ;  Packwood  v. 
Brownell,  121  Cal.  480,  [53  Pac.  1079].)  We  find  nothing  in 
any  of  the  cases  cited  that  calls  for  a  construction  of  the  law 
that  would  defeat  its  purpose  entirely,  when  there  is  one  which 
would  enable  it  to  be  enforced  or  carried  out  in  the  mannei 
provided  by  its  terms. 

The  policy  of  the  law  and  its  effect  are  both  much  discussed 
in  the  briefs  of  counsel  for  both  parties,  as  well  as  those  of  the 
amici  curiae,  and  the  latter  and  the  respondent  have  stren^ 
uously  defended  the  constitutionality  of  the  charter  provision, 
although  appellant  disclaims  any  intention  of  raising  this 
question.  The  policy  of  the  law  has  been  considered  by  us 
only  in  so  far  as  it  was  necessary  to  determine  the  purpose 
and  intention  of  the  people  of  the  city  of  San  Diego  in  adopt- 
ing the  section  involved.  Whether,  as  applied,  ''their  new 
scheme  of  reform  will  result  in  disastrous  consequences,"  or 
not,  is  a  matter  that  should  have  been  considered  by  the  peo- 
ple in  adopting  the  amendment  to  the  charter,  but  it  cannot 
affect  the  action  of  this  court  on  the  question  before  it. 

The  constitutionality  of  the  charter  provision,  not  being  pre- 
sented by  the  appellant,  has  not  been  considered.  The  recent 
decision  of  the  supreme  court  in  Re  Pfahler,  150  Cal.  71, 
[88  Pac.  270],  discusses  many  of  the  propositions  of  law  pre- 
sented by  respondent  in  his  brief  in  relation  to  the  constitu- 
tionality of  the  section  of  the  charter  here  being  considered, 
as  applied  to  other  provisions  of  the  charter  of  Los  Angeles 
city,  and  is  conclusive  as  to  some  of  them;  but  this  matter  is 
not  before  us. 

Judgment  of  the  superior  court  affirmed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 
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AMESTOY  ESTATE  COMPANY  et  aL,  Appellanta,  v.  CITY 

OF  LOS  ANGELES,  Respondent 

JUDOMSNTS — ^YaOATIOM — ^MlSTAKX    07    LAW   BT     ATTOENXT — ^BXLIir     Dl 

Equity — ^Insuitigdent  CoHPLAnrr. — Though  a  complaint  in  equity 
to  vacate  a  judgment  may  disclose  a  sufficient  ground  for  relief  by 
motion  under  section  473  of  the  Code  of  CiTil  Procedure,  addressed 
to  the  discretion  of  the  court,  for  a  mistake  of  law  on  the  part  of 
the  defendant's  attorney,  had  such  motion  been  made  in  time,  yet, 
the  time  having  elapsed  for  such  motion,  the  mere  averment  of  aach 
mistake  of  law  in  the  complaint,  not  occasioned  by  any  act  of  the 
defendant  causing  the  plaintiff  to  default  in  an  action  brought 
by  the  defendant  to  quiet  title  to  a  water  right  against  the  plain- 
tiff, states  no  canse  of  action  for  relief  in  equity  against  the  judg- 
ment in  such  action. 

hk — ^MlSTAKX  IN  ACCBPTINO  OPINION  07  ATTOBNSY — ^BlPABIAN  RIGHTS — 

Glaih  07  Watib  Bight  bt  City. — ^Where  the  complaint  shows  no 
mistake  of  fact  on  plaintiff's  part,  and  the  only  mistake,  if  any, 
was  in  accepting  the  opinion  of  plaintiff's  own  attorney,  as  matter 
of  law,  that  the  claim  of  a  water  right  on  the  part  of  the  city 
was  superior  to  that  of  the  plaintiff  as  a  riparian  owner  on  the 
stream,  which  alone  led  it  to  make  default  in  an  action  to  quiet 
the  city's  title  to  the  water  against  the  adverse  claim  of  the  plain- 
tiff, the  rule  is  applicable  that  ' '  neither  the  ignoiance,  the  blunders, 
nor  the  misapprehension  of  counsel,  not  occasioned  by  the  adverse 
party,  is  any  ground  for  vacating  the  judgment  or  decree." 

Ip. — ^Falsx  Claih  07  City — Issue  Txndsbbd  by  Complaint — Con- 
CLUSivxNBSS  07  JuDOHENT — Conceding  that  the  eity's  claim  to  the 
entire  water  of  the  stream  was  false  and  fraudulent  as  against  the 
plaintiff,  as  a  riparian  owner,  and  might  have  been  successfully  de- 
fended, yet  as  an  issue  was  tendered  upon  the  claim,  and  the 
plaintiff,  as  defendant,  was  called  upon  to  set  forth  any  adverse 
daim  on  its  part,  the  claim  of  the  city  vras  in  no  sense  collateral 
to  the  merits  of  the  action;  and  the  judgment  declaring  the  adverse 
claim  is  conclusive,  where  there  was  no  concealment  or  imposition 
upon  the  court,  and  no  extrinsic  or  collateral  fraud  is  shown  on 
the  part  of  the  city  to  prevent  a  fair  submission  of  the  controversy. 

la — Judgment  Upon  Evidbncb—Pkcsumption — Inoonsistent  Avbb- 
MBNT  07  Void  Judgment. — ^Where  the  judgment  set  forth  in  the 
complaint  shows  that  it  was  not  merely  rendered  by  default,  but 
that  it  was  ordered  in  accordance  with  the  prayer  of  the  com- 
plaint, the  presumption  is  that  it  was  rendered  upon  competent 
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evidence,  and  the  plaintiff  cannot  be  heard  in  thif  proceeding  in 
equity  to  question  the  sufficiency  of  the  evidence  presumably  be- 
fore  the  court,  which  was  by  it  determined  to  warrant  the  judg- 
ment, and  an  inconsistent  averment  that  it  was  an  unauthorized 
and  void  judgment  by  default  is  controlled  by  the  judgment  aet 
forth. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Curtis  D.  Wilbur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  M.  Widney,  for  Appellants. 

W.  B.  Mathews,  H.  T.  Lee,  and  J.  E.  Scott,  for  Respondent 

ALLEN,  P.  J. — Action  to  vacate  a  judgment  of  the  superior 
court,  and  to  enjoin  defendant  from  asserting  rights  ther^ 
under. 

The  complaint  alleges  ownership  by  plaintiff  of  a  large 
ranch  in  Los  Angeles  county,  traversed  by  the  Los  Angeles 
river,  a  non-navigable  stream.  That  said  lands  are  riparian 
to  said  stream  and  the  waters  thereof  are  necessary  for  the 
irrigation  of  said  lands,  and  have  been  so  used  for  more  than 
fifty  years.  That  heretofore,  in  April,  1903,  while  plaintiff 
was  so  seised,  the  defendant  commenced  an  action  against 
plaintiff  in  the  superior  court  of  Los  Angeles  county  to  de- 
termine conflicting  interests  as  to  such  water,  and  its  use;  that 
service  of  summons  was  duly  made  upon  plaintiff  in  June 
following.  That  after  said  service  plaintiff  correctly  and 
fully  stated  all  the  facts  involved  in  said  litigation  to  its  at- 
torney, who  advised  it  that  it  could  not  successfully  defend 
against  said  action,  and  against  further  expense  or  litigation 
in  reference  thereto.  That  plaintiff,  acting  upon  such  advice, 
permitted  its  default  to  be  entered  and,  on  September  11, 1903, 
judgment  was  ordered  by  the  court  in  accordance  with  the 
prayer  of  the  complaint  and  duly  entered,  by  which  it  was  ad- 
judged that  the  city  was  the  owner  in  fee  of  the  paramount 
right  to  the  use  of  all  of  the  water  of  said  river  so  far  as  may 
be  reasonably  necessary  from  time  to  time  to  give  an  ample 
supply  of  water  for  the  use  of  its  inhabitants,  and  for  all 
municipal  and  public  uses,  and  that  the  rights  of  the  plaintiff 
herein  were  subordinate  to  the  rights  of  said  city.    It  is  al- 
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leged  that  this  judgment  was  ordered  upon  an  unverified  com- 
plaint and  no  evidence  was  offered  additional  in  its  support 

Plaintiffy  in  the  complaint  under  consideration,  alleges,  fur* 
ther,  that  the  claim  of  right  asserted  by  said  city  in  its  com- 
plaint  was  unfounded ;  that  the  said  city  possessed  no  rights  to 
said  water,  and  that  it  well  knew  such  fact  and  falsely  stated 
that  it  had  title  thereto,  well  knowing  that  plaintiff  herein 
was  the  owner  of  said  lands,  and  the  riparian  rights  incident 
thereto.  That  plaintiff  herein  did  not  discover  the  mistake 
and  error  of  its  attorney  for  more  than  a  year  after  the  entry 
of  the  judgment  aforesaid,  nor  until  January,  1905.  That 
had  plaintiff  known  of  the  error  and  mistake  of  its  counsel 
it  would  have  appeared  and  defended  said  action,  and  by  its 
answer  presented  a  good  and  complete  defense  upon  the 
merits.  The  complaint  further  alleges  that  the  riparian  rights 
of  the  plaintiff  are  of  large  value,  and  without  which  the  value 
of  its  lands  is  destroyed. 

A  general  demurrer  of  the  city  to  the  complaint  was  sus- 
tained by  the  court,  and  the  plaintiff,  not  desiring  to  further 
amend,  judgment  was  entered  dismissing  the  plaintiff's  ac- 
tion.   From  this  judgment  plaintiff  appeals. 

The  judgment  of  dismissid,  not  being  for  one  of  the  causes 
provided  in  section  581,  Code  of  Civil  Procedure,  must  be 
held  a  judgment  upon  the  merits  under  section  582;  and 
this  appeal,  therefore,  involves  the  action  of  the  court  in  sus- 
taining the  demurrer  of  the  defendant  to  the  complaint  The 
facts  admitted  by  the  demurrer  would  entitle  plaintiff  to  re- 
lief under  section  473,  Code  of  Civil  Procedure,  had  applica- 
tion been  made  to  the  court  within  a  reasonable  time,  not  ex- 
ceeding six  months.  (Parsons  v.  Weis,  144  Cal.  410,  [77  Pac. 
1007] ;  Douglass  v.  Todd,  96  Cal.  657,  [31  Am.  St  Rep.  247, 
31  Pac.  623].)  "When  the  time  within  which  a  motion  may 
be  made  has  expired,  and  no  laches  or  want  of  diligence  is 
imputable  to  the  party  asking  relief,  there  is  nothing  in  reason 
or  propriety  preventing  the  interference  of  equity." 
(Brackett  v.  Banegas,  116  CaL  285,  [58  Am.  St  Bep.  164,  48 
Pac.  90].)  But  there  is  a  marked  distinction  between  the 
powers  of  the  court  in  the  first  instance,  wherein  discretion  is 
given  to  the  court  to  relieve  a  party  from  a  mistake,  fraud,  or 
from  excusable  neglect,  under  section  473,  Code  of  Civil  Pro- 
cedure, and  those  powers  exercised  by  a  court  of  equity  after 
the  lapse  of  such  time  when  proceedings  are  instituted  by  an 
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original  bill  to  vacate  the  judgment  of  another  court.  That  a 
former  judgment  may  be  set  aside  by  a  court  of  equity  on 
the  ground  of  frauds  it  must  be  fraud  extrinsic  or  collateral 
to  the  questions  examined  and  determined  in  the  action. 
(Untied  States  v.  Throckmorton,  98  U.  S.  61;  Pico  v.  Cohn, 
91  Cal.  129,  [25  Am.  St.  Rep.  159,  25  Pac.  970,  27  Pac.  537] ; 
Langdon  v.  Blackburn,  109  Cal.  26,  [41  Pac  814] ;  Hanley  v. 
Hanley,  114  Cal.  692,  [46  Pac.  736].) 

When  the  city  instituted  its  original  action  against  plaintiff 
and  served  upon  it  a  copy  of  the  complaint,  plaintiff  had 
notice  of  the  pendency  of  the  action,  was  by  the  service  re- 
quired to  appear  and  answer,  and  by  the  code  required  to  set 
up  any  claim  of  right  which  it  possessed  to  the  property  de- 
scribed in  the  complaint.  There  is  no  suggestion  in  the  com- 
plaint that  plaintiff  was  prevented  by  any  act  of  the  defend- 
ant from  appearing  and  making  a  proper  defense.  Conceding 
the  false  and  fraudulent  character  of  the  city's  claim,  an 
issue  in  relation  thereto  was  tendered  by  the  complaint,  and 
such  claim  was  one  of  the  questions  examined  and  determined 
in  the  action.  Such  claim  was  in  no  sense  collateral.  The 
judgment  is  conclusive,  unless  it  is  shown  that  the  jurisdiction 
of  the  court  has  been  imposed  upon,  or  that  the  prevailing 
party,  by  some  extrinsic  or  collateral  fraud,  has  prevented  a 
fair  submission  of  the  controversy.  {Feaiey  ▼.  Fealey,  104 
Cal.  360,  [43  Ahl  St.  Rep.  Ill,  38  Pac.  49].)  There  was  no 
concealment  or  imposition  upon  the  court.  The  claim  as^ 
serted  by  the  city  may  have  been  one  which  the  plaintiff  herein 
could  have  successfully  resisted;  but  it  was  nevertheless  a 
claim,  and  under  section  738,  Code  of  Civil  Procedure,  an  ac- 
tion may  be  brought  by  any  person  against  another  who  claims 
an  interest  in  real  property  adverse  to  him.  The  claim  of  the 
city  was  to  the  flow  in  a  watercourse.  This  comprehends  the 
right  to  have  such  flow  continue  in  such  watercourse  over  the 
lands  affected,  and  such  right  claimed  was  a  servitude  upon 
the  land  of  the  plaintiff  herein,  and,  to  the  extent  of  the  ease- 
ment, an  interest  claimed  by  the  city  affecting  real  property 
described  in  the  complaint.  {Staiidart  v.  Round  Valley 
Water  Co.,  77  Cal.  399,  [19  Pac.  689].) 

The  selection  of  the  attorney  upon  whose  advice  plaintiff 
acted  was  not  induced  by  any  act  of  the  city.  It  is  apparent 
from  plaintiff's  complaint  that  there  was  no  mistake  of  fact 
upon  its  part    It  knew  of  the  claim  of  the  city  to  the  water 
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in  the  river^  knew  it  was  a  non-navigable  stream,  and  knew 
that  it  owned  the  land  over  which  the  watercourse  extended 
and  the  incidental  riparian  rights  appurtenant  to  such  land. 
Its  only  mistake,  if  any,  was  in  accepting  the  opinion  of  its 
attorn^  that,  as  a  matter  of  law,  the  claim  of  right  upon  the 
part  of  the  city  was  superior  to  that  of  the  plaintiff  as  a 
riparian  owner.  "It  is  undoubtedly  the  true  rule  that  neither 
the  ignorance,  the  blunders  nor  the  misapprehension  of  coun- 
sel, not  occasioned  by  the  adverse  party,  is  any  ground  for 
vacating  a  judgment  or  decree."  (Freeman  on  Judgments, 
sec.  508;  Black  on  Judgments,  aec.  375.)  The  facts  involved 
in  Bacon  v.  Bacon,  150  Cal.  477,  [89  Pac.  317],  were  such  as 
justified  the  conclusion  that  the  plaintiff  did  not  know  of  her 
own  rights,  which  clearly  distinguishes  that  case  from  the  one 
under  consideration. 

A  different  rule  obtains  when  the  proceedings  are  under 
section  473,  Code  of  Civil  Procedure.  That  section  is  broad 
enough  to  justify  the  action  of  the  court  in  relieving  a  party 
from  a  mistake  of  law  upon  the  part  of  his  attorney  when 
from  reliance  thereon  he  was  prevented  from  making  a  de- 
fense. {Douglass  v.  Todd,  96  Cal.  657,  [31  Am.  St.  Rep.  247, 
31  Pac.  623].)  The  broad  provisions  of  that  section  are  avail- 
able, however,  only  to  those  seeking  relief  thereunder.  It 
cannot  be  construed  as  an  attempt  to  broaden  the  powers  of  a 
court  of  equity  in  determining  its  jurisdiction  in  an  independ- 
ent proceeding.  The  reason  for  applying  different  rules  is 
obvious.  In  the  one  case,  the  motion  is  directed  to  the  discre- 
tion of  a  trial  court,  within  a  limited  time  and  before  the 
judgment  has  become  final ;  in  the  other,  it  is  the  exercise  of 
equitable  powers  by  an  independent  court  based  upon  estab- 
lished rules.  The  restricted  power  of  equity  is  founded  upon 
the  proposition  that  the  verity  of  a  judgment  should  under  all 
circumstances  be  maintained  when  the  attack  is  only  upon 
those  matters  considered  by  the  court  upon  the  original  hear- 
ing; without  which  rule  there  would  be  no  end  to  litigation 
and  no  permanent  rights  could  be  established  by  judgments 
and  decrees. 

It  is  alleged  in  the  complaint,  although  not  urged  in  the 
briefs,  that  the  judgment  was  by  default  and  on  its  face  void 
as  unauthorized  by  section  751  of  the  Code  of  Civil  Procedure. 
Were  it  conceded  that  section  751  applies  to  cases  other  than 
those  where  unknown  owners  are  def endantSi  an  inspection  of 
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the  judgment  incorporated  in  the  complaint  develops  that  it 
was  not  by  default,  but  was  a  judgment  ordered  in  accordance 
with  the  prayer  of  the  complaint,  presumably  upon  competent 
evidence.  In  this  proceeding,  tiie  plaintifF  cannot  be  heard 
to  question  the  suflSeiency  of  the  evidence,  presumably  before 
the  court,  which  was  by  it  determined  to  warrant  the  judg- 
ment. 

We  find  no  error  in  the  record,  and  the  judgment  is  afSrmed. 
Shaw,  J.,  and  Taggart,  J.,  concurred. 


[Gir.  No.  251.    Third  Appellate  I>i8tHet.--Mare1i  27,  1907.] 

WILLIAM  H.  HEALEY,  and  ROBERT  TIBBITTS,  Co- 
partners,  etc.,  Respondents,  v.  ANGLO-CALIFORNIAN 
BANK,  LIMITED,  and  the  Managers  Thereof,  and 
MODESTO  IRRIGATION  DISTRICT,  and  the  Board 
of  Directors  and  President  Thereof,  Appellants. 

Ibbigation  Distbict — Pboposxd  Bid  tor  Wobx — Cbbthibd  Ohxok— 
FoBrEiTuitE — Injunction — ^Finddios  Against  Evn>BNCB — ^Invalid 
Pboceeding — Support  or  Judgicrnt. — ^In  an  action  to  restrain  tlie 
managers  of  defendant  bank  from  paying  a  certified  cheek,  in- 
dorsed "not  to  be  paid  unless  forfeited,"  which  was  delivered  to  the 
irrigation  district  defendant,  with  a  sealed  bid  for  proposed  work  on 
its  canal  system,  the  check  to  be  returned  if  the  bid  was  not  accepted, 
and  forfeited  if  the  bid  was  accepted,  and  not  complied  with  by  plain- 
tiff,  where  issue  was  joined  as  to  the  acceptance  of  the  bid  and 
noncompliance  therewith  by  the  plaintiff,  and  the  court  found 
against  evidence  as  matter  of  fact  that  the  averments  of  the  com- 
plaint were  true,  and  the  denials  and  averments  of  the  answer  were 
untrue,  a  judgment  for  the  plaintiffs  can  only  be  supported  upon 
the  theory  that  the  court  found,  as  matter  of  law,  that  the  whole 
proceeding  was  invalid,  and  that  the  attempted  acceptance  and 
award  were  nugatory. 

Id. — ^Failure  or  Ofjigers  or  District  to  Ck)HPLT  with  Essential 
Proceedings — Void  Contract — Bidder  not  Estopped. — ^Where  the 
officers  of  the  irrigation  district,  which  is  a  public  municipal  corpo- 
ration, have  dispensed  or  failed  to  comply  with  any  of  the  essentia] 
proceedings  prescribed  by  statute  for  investing  them  with  power 
to  contract,  no  liability  is  imposed  upon  the  corporation  bj  the 
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contract,  and  the  bidder,  whose  offer  is  a  mere  naked  one,  without 
consideration,  is  not  estopped,  hj  reason  of  his  failure  to  comply 
therewith,  from  claiming  the  return  of  the  check  deposited  with 
his  bid,  or  from  enjoining  the  payment  thereof. 

TD4 — ^AOYXBTISXMXMT  OF  LXSS   THAN  WHOLB  WOBK — OlCISSIONS   Df  Dl- 

SGBiFnoN — ^INSXTTFICIXNT  NoTiGX. — Whers  the  advertisement  under 
section  53  of  the  Wright  Act  was  for  less  than  the  whole  work, 
it  is  essential  that  the  notice  must  describe  the  particular  work  to 
be  done,  as  required  in  that  section,  so  as  to  correspond  with  the 
plans  and  specifications  thereof,  which  must  relate  to  the  same 
work,  so  as  not  to  mislead  bidders  to  their  disadvantage,  and  the 
failure  properly  to  describe  the  work  rendered  the  notice  insuifl- 
eient. 

Id. — ^Ungbbtaintixs  AmcnNO  Competition  in  Bidding. — ^Any  uncer- 
tainties affecting  competition  in  bidding,  either  as  to  the  substan- 
tial terms  of  the  proposed  contract,  or  a  substantial  variance  as  to 
such  terms  between  the  notice  to  bidders  and  the  plans  and  specifi- 
cations, or  in  the  plans  and  specifications,  or  as  to  the  reserved 
power  of  the  engineer  to  change  the  plans  and  require  extra  work 
without  providing  for  compensation,  rendered  the  whole  proceed- 
ings invalid. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  H.  Hatton,  and  L.  L.  Dennett,  for  Appellants. 

Alex.  Q.  Eells,  for  Respondents. 

CHIPMAN,  P.  J.— PlaintiflEs  allege  in  their  complaint  that 
on  November  29,  1902,  they  caused  to  be  delivered  to  defend- 
ant irrigation  district  a  sealed  proposal  in  writing  to  do  cer- 
tain work  for  it  upon  its  canal  system,  and  accompanying 
said  proposal,  placed  in  the  possession  of  said  defendant  ir- 
rigation district  their  check  for  $6,000,  upon  the  face  of  which 
check  was  written  "Not  to  be  cashed  unless  forfeited";  that 
said  check  was  certified  by  said  defendant  bank  and  was  so 
delivered  under  an  express  agreement  between  said  defendant 
irrigation  district  and  plaintiff,  that  **if  said  proposal  were 
not  by  said  Modesto  Irrigation  District  accepted,  said  check 
should  be  returned  to  plaintiffs  "j  that  said  proposal  was 
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never  accepted  by  defendant  district  nor  was  it  ever  in  fact 
forfeited  to  said  district;  that  ''notwithstanding  the  prem- 
ises, the  defendants  Modesto  Irrigation  District  and  F.  C. 
Davis,  as  its  President  as  aforesaid,  threatens  to  collect  the 
amount  of  said  check  .  .  .  and  will  do  so  unless  prevented  by 
the  in  junction  of  this  Court,  to  the  great  and  irreparable  in- 
jury of  these  plaintiffs.  And  the  said  defendant  Anglo-Cali- 
fomian  Bank  .  .  .  and  the  managers  as  aforesaid  threaten  to 
cash  and  pay  the  amount  of  said  check  ...  to  said  defendant 
Modesto  Irrigation  District  .  .  .  and  will  do  so  unless  pre- 
vented," etc.  An  injunction  is  prayed  for  and  also  that  de- 
fendant district  be  directed  to  surrender  said  check  to  plain- 
tiffs. 

The  defendant  bank  made  default.  Defendant  district,  an- 
swering the  complaint,  alleged  that  on  November  5,  1902,  de- 
fendant gave  notice  by  publication,  as  required  by  law,  calling 
for  bids  for  constructing  a  certain  portion  of  the  irrigation 
work  of  said  district,  a  copy  of  which  said  notice  is  made  part 
of  the  answer;  among  other  things,  said  notice  set  forth  the 
following,  to  wit:  "Sealed  proposals  will  be  received  ...  on 
the  29th  day  of  November,  1902,  for  the  construction  of 
bridges,  drops,  railroad  crossings,  and  headgates,  hereafter 
particularly  described,  and  according  to  the  plans  and  specifi- 
cations of  said  work  and  instructions  to  bidders,  which  can  be 
seen  at  the  office  of  said  Board.  The  contract  will  be  let  to 
the  lowest,  responsible  bidders,  but  the  Board  may  reject  any 
or  all  bids.  The  proposals  must  be  in  writing  and  signed  by 
the  bidder  and  must  be  upon  forms  furnished  by  the  Board, 
with  blanks  properly  filled  out,  and  be  enclosed  in  a  sealed 
envelope.  .  .  .  Said  proposals  must  be  accompanied  by  a 
certified  check  .  •  .  and  if  such  bid  is  accepted,  and  the  con- 
tract awarded  to  such  bidder,  and  he  fails  to  enter  into  such 
contract  and  to  furnish  such  bond,  then  his  check  and  the 
moneys  payable  thereon,  shall  be  and  remain  the  property  of 
said  District.  .  .  .  Any  person  to  whom  a  contract  shall  be 
awarded  shall,  within  ten  days'  notice  of  such  award,  make, 
execute  and  deliver  to  said  Board  a  written  contract,  in  form 
satisfactory  to  said  Board,  for  the  performance  of  said  work, 
at  the  time  to  be  specified,  in  the  manner  according  to  and 
upon  the  terms  prescribed  by  this  notice^  such  proposal,  and 
said  plans  and  specifications.  •  •  • 
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Said  work  is  particularly  described  as  follows: 
The  construction  of  the  drops,  headgates,  bridges  and  rail- 
road crossings  within  the  boundaries  and  said  irrigation  dis- 
trict according  to  the  plans  as  aforesaid. 

''Said  bids  should  specify  the  price  per  thousand  of  lum- 
ber,  the  price  of  concrete  per  cubic  yard,  and  of  syphon  pipe 
per  foot,  all  in  place. 

''The  work  will  comprise  about  75  drops,  34  bridges,  8  rail- 
road  crossings,  and  5  headgates. 

"Full  details  of  the  requirements  can  be  obtained  from  the 
said  plans  and  specifications  on  file  at  the  ofiSce  of  the  said 
Board  of  Directors." 

It  is  further  averred  that  on  November  29,  1902,  the  several 
bids  or  proposals  were  opened  by  defendant  and  plaintifi^s  pre- 
sented and  delivered  to  said  defendant  a  bid  in  writing  for  the 
construction  of  the  work  advertised  in  said  notice,  "which 
said  bid  was  accompanied  by  a  certified  check  hereinbefore 
mentioned,  which  said  certified  check  is  for  the  amount  re- 
quired in  said  notice";  that  defendant  "duly  accepted  the 
said  bid  or  proposal  in  writing  of  said  plaintifiEs  .  •  .  and 
awarded  the  said  plaintiffs  the  contract  for  the  construction 
of  such  portion  of  irrigation  work  of  said  district  as  was  set 
forth  in  said  bid  or  proposal  in  writing  of  said  plaintiffs,  and 
thereafter  duly  notified  said  plaintiffs  of  the  said  acceptance 
of  their  said  bid,  and  of  the  awarding  to  plaintiffs  of  said 
contract";  that  by  said  bid  plaintiffs  agreed  that  if  not  ac- 
cepted and  said  contract  awarded  to  them,  and  in  case  there 
was  any  default  on  the  part  of  plaintiffs  in  executing  the 
contract  and  bond  required  by  said  notice,  the  said  check  and 
the  money  payable  thereon  should  be  and  remain  the  property 
of  said  district ;  that  plaintiffs  have  failed  and  refused  to  enter 
into  such  contract  and  to  furnish  the  required  bond. 

The  court  found  "that  each  and  all  the  fa«ts  alleged  in  the 
complaint  of  plaintiffs  herein  are  true  as  alleged,"  and  "that 
all  the  denials  in  the  answer  of  defendants  as  appearing  are 
untrue. ' '  The  court  also  found  ' '  that  it  is  not  a  fact  that  said 
board  of  directors  .  .  .  duly  or  at  all  accepted  said  bid  or  pro- 
posal of  plaintiffs.  That  it  is  not  a  fact  that  said  board  ever 
duly  or  at  aU  awarded  to  plaintiffs  the  contract  mentioned 
in  said  answer,  nor  any  other  contract."  As  conclusion  of 
law,  the  court  found  that  plaintiffis  are  entitled  to  judgment 
MB  prayed  for,  and  judgment  was  accordingly  entered.    De* 
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fendants  appeal  from  the  judgment,  and  from  the  order  deny- 
ing their  motion  for  a  new  trial. 

The  findings  are  challenged  as  unsupported  by  the  evi- 
dence, and,  in  point  of  fact,  rightly  so.  The  evidence  is  un- 
disputed that  plaintifEs  submitted  a  bid  pursuant  to  the  pro- 
posals of  defendants  and  put  up  their  certified  check  as  there 
required,  and  that  the  bid  of  plaintiffs  was  accepted  by  de- 
fendants and  plaintifEs  notified  thereof,  but  that  plaintifib  re- 
fused to  proceed  further  in  the  matter.  The  findings  and 
judgment  can  be  sustained  only  upon  the  proposition  ad- 
vanced by  plaintiffs  ''that  the  court  found  that,  in  contempla- 
tion of  law,  the  whole  proceeding  was  null  and  void,  and  the 
attempted  acceptance  and  award  simply  nugatory,"  as,  it  is 
claimed,  "was  the  case  in  Ferine  Co.  v.  Pasadena,  116  Cal.  6, 
[47  Pac.  777]."  The  argument  is  that  appellant  is  a  public 
municipal  corporation,  and  its  officers  are  public  officers  {In 
re  Madera  Irr.  Dist.,  92  Cal.  297,  319,  323,  [27  Am.  St.  Rep. 
106,  28  Pac.  272] ;  Fallbrook  Irr.  Dist.  v.  Bradley,  164  U.  S. 
112,  174,  [17  Sup.  Ct.  Rep.  56]) ;  and  that  "if  any  of  the 
essential  proceedings  prescribed  by  the  statute  for  investing 
the  officers  of  such  a  corporation  with  power  to  contract  be 
dispensed  with,  no  liability  is  upon  the  corporation,  by  reason 
of  such  a  contract" ;  citing  Forest  v.  Levee  Ditch,  77  Fed.  555; 
City  V.  Morgan,  65  Ohio   St.  219,  [62  N.  E.  127]. 

Admittedly,  the  power  given  the  defendants  is  found  in  sec- 
tion 53  of  the  so-called  Wright  act  (Stats.  1897,  pp.  254,  272). 
Section  53  is  as  follows:  "After  adopting  a  plan  for  such 
canal  or  canaLs,  storage  reservoirs  and  works  as  in  this  act 
provided  for,  the  board  of  directors  shall  give  notice,  by  pub- 
lication thereof  .  .  .  calling  for  bids  for  the  construction  of 
the  work,  or  of  any  portion  thereof;  if  less  than  the  whole  of 
the  work  is  advertised,  then  the  portion  so  advertised  must  be 
particularly  described  in  such  notice.  Said  notice  shall  set 
forth  that  plans  and  specifications  can  be  seen  at  the  office 
of  the  board,  and  that  the  board  will  receive  sealed  proposals 
therefor,  and  that  the  contract  will  be  let  to  the  lowest  re- 
sponsible bidder;  .  .  .  and  as  soon  as  convenient  thereafter 
the  board  shall  let  said  work,  either  in  portions,  or  as  a  whole, 
to  the  lowest  responsible  bidder;  or  they  may  reject  any  or  all 
bids  and  readvertise  for  proposals,  or  may  proceed  to  con- 
struct the  work  under  their  own  superintendence.'' 
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In  Ferine  Co.  v.  Pasadena,  116  Cal.  6,  [47  Pac.  777] ,  a  con- 
tractor bid  for  certain  work  under  the  street  law,  and,  as  re- 
quired by  that  law,  accompanied  his  bid  by  a  check  subject  to 
forfeiture  in  case  he  refused  or  neglected  to  enter  into  a  con- 
tract if  his  bid  was  accepted.  He  was  awarded  the  contract, 
but  refused  to  proceed  further  and  brought  suit  to  recover  his 
deposit.  It  was  held  that  the  street  law  contemplates  for- 
feiture for  a  failure  to  enter  into  a  contract  based  upon  legal 
proceedings  of  the  municipal  authorities,  but  if  they  are  illegal 
the  provision  of  the  contract  relating  to  a  deposit  is  a  naked 
offer  without  consideration  and  the  bidder  is  not  estopped 
thereby.  It  was  held  also  that  a  discretion  lodged  in  the 
board  of  supervisors  alone  could  not  be  delegated  to  the  super- 
intendent or  city  surveyor ;  and,  where  the  specifications  of  a 
contemplated  street  improvement  leave  it  to  them  to  designate 
what  extra  concrete  shall  be  put  in,  thus  giving  them  power  to 
increase  the  price  indefinitely  to  be  paid  by  the  property 
owner  without  his  having  the  means  of  knowing  the  ultimate 
cost  of  the  finished  work,  the  proceedings  for  the  improvement 
are  rendered  invalid. 

Besx)ondent8  contend  that  the  notice  of  proposals  is  juris- 
dictional by  analogy  to  the  notice  of  intention  in  the  case  of 
street  work  under  the  street  law,  and  that  the  description  of 
the  proposed  work  must  be  at  least  as  certain  as  is  required 
under  the  street  law;  and,  as  held  in  Patridge  v.  Lucas,  99 
Gal.  521,  [33  Pac.  1082],  it  must  enumerate  the  different 
classes  of  work  and  enumerate  them  correctly;  and  it  must,  by 
definite  and  certain  references  to  specifications,  put  intending 
bidders  in  a  position  to  ascertain  definitely  what  is  intended  to 
be  required  of  them. 

Appellants  contend  that  there  is  a  wide  difference  between 
the  object  of  the  notice  of  intention  in  the  street  law  and  the 
advertisement  or  notice  for  bids  in  the  Wright  irrigation  law ; 
that  the  only  object  of  the  advertisement  is  to  give  notice  to 
intending  bidders  and  does  not  concern  owners  of  irrigated 
land  in  the  district.  Furthermore,  it  is  claimed  that  the 
notice  is  in  no  sense  jurisdictional,  but  that  the  adoption  of 
the  plana  is  the  source  of  the  jurisdiction  to  be  exercised. 

It  is,  perhaps,  not  necessary  to  decide  just  how  far  in  all  cases 
the  advertisement  for  bids  is  jurisdictional  or  how  closely  the 
analogy  may  be  drawn  between  the  notices  referred  to  in  the 
two  acta.    This  much,  however,  we  think  may  be  safely  af- 
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finned :  That  while  section  53  of  the  Wright  act  provides  for 
calling  for  bids  for  the  entire  work  *' after  adopting  a  plan/' 
and  does  not  require  in  terms  that  in  such  case  the  work  shall 
be  particularly  described,  the  act  does  specifically  provide  that 
''if  lees  than  the  whole  work  is  advertised  (which  is  the  case 
here),  then  the  portion  so  advertised  must  be  particularly  de- 
scribed in  such  notice."  It  will  be  observed  that  the  statute 
requires  that  the  notice  shall  set  forth  that  the  plans  and  spec- 
ifications can  be  seen  at  the  office  of  the  board,  ''and  that  the 
board  will  receive  sealed  proposals  therefor,  and  that  the 
contract  will  be  let  to  the  lowest  resx>on8ible  bidder  .  .  .  and 
thereafter  the  board  shaU  let  said  work/'  Clearly,  the  act 
contemplates  that  the  work  ''particularly  described  in  such 
notice"  must  agree  substantially  with  the  work  described  in 
the  plans  and  specifications  and  must  relate  to  the  same  work, 
otherwise  the  bidders  might  be  misled  to  their  disadvantage 
by  reason  of  doubts  as  to  which  of  the  two  descriptions  of 
the  work  should  be  followed. 

Whether  there  be  uncertainty  in  the  specifications  as  to  the 
substantial  terms  of  the  proposed  contract  or  a  substantial 
variance  as  to  such  terms  between  the  notice  to  bidders  and 
the  plans  and  specifications,  the  result  would  be  the  same, 
as  is  set  forth  in  Packard  v.  Hayes,  94  Md.  233,  [51  Atl.  d4], 
where  the  court  said: 

"Necessarily,  then,  all  the  essentials  that  the  municipality 
designs  that  the  contract  proposed  to  be  made  shall  contain 
is  to  be  determined  before  proposals  are  invited,  and  are  to 
be  placed  before  the  bidder  as  the  basis  of  his  bid ;  otherwise 
there  would  be  no  standard  by  which  bidding  could  be  made 
with  the  definiteness  and  precision  which  would  leave  nothing 
to  be  done  except  to  ascertain  the  lowest  bid.  And  it  may 
be  said  there  could  be  no  effective  competition  in  bidding, 
which  it  was  the  evident  design  of  the  provisions  of  the 
charter  we  are  considering  to  secure.  That  proposals  for 
contracts  under  these  provisions  should  be  made  by  bidders 
with  knowledge  of  and  with  reference  to  all  the  essential 
elements  of  the  contract  into  which  they  are  invited  to  enter 
is  enforced  by  other  considerations. 

"The  object  of  the  provisions  of  the  municipal  charter  we 
are  considering  is  to  prevent  favoritism  and  extravagance  in 
the  making  of  municipal  contracts.  The  effect  of  those  pro- 
visions to  produce  the  result  intended  would  be  greatly  im- 
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paired,  and  the  purpose  of  them  might  be  entirely  defeated, 
if  the  method  of  awarding  contracts  under  them  which  was 
pursued  in  this  case  could  be  sustained.  The  absence  of 
any  definite  and  precise  basis  for  competition  among  the 
bidders,  the  allowing  of  each  bidder  to  submit  his  own  inde* 
pendent  proposition  as  to  what  would  form  an  important 
element  of  the  contract,  and  the  reservation  of  a  discretion 
to  be  exercised  by  a  mimicipal  authority  as  to  an  essential 
of  the  eontraot  after  bids  had  been  submitted,  make  the  con- 
tract here  the  subject  of  controversy  violative  of  the  intent 
and  purpose  of  the  provisions  of  law  in  question,  as  well  as 
of  the  essential  character  of  competitive  bidding."  (See, 
also,  Fone$  Bras.  Hardware  Co.  v,  Erb,  54  Ark.  645,  [17  S* 
W.  7].) 

In  Fanei  Bras.  Hardwars  Co.  y.  Erb,  the  court  stated  cer- 
tain principles  deemed  to  be  indispensable  to  competitive  bid- 
ding :  1.  An  offering  to  the  public ;  2.  Opportunity  for  com- 
petition; 3.  Basis  for  exact  comparison  of  bids,  i.  e.,  ^'bidding 
for  the  same  particular  thing  to  be  done  according  to  the 
same  specifications." 

It  is  immaterial  that  fraud  be  shown.  It  is  the  opportunity 
for  fraud  or  favoritism  that  is  forbidden.  {Bolton  v.  OU" 
leran,  105  CaL  244,  252,  [45  Am.  St  Rep.  33,  38  Pac.  881].) 

What,  then,  do  the  facts  showt  The  notice  reads:  "Said 
work  is  particularly  described  as  follows:  The  construction 
of  the  drops,  headgates,  bridges  and  railroad  crossings  •  •  • 
according  to  the  plans  aforesaid."  The  plans  and  specifica- 
tions included  "flumes,"  "trestles"  and  "chutes"  not  men- 
tioned in  the  notice.  The  notice  called  for  certain  railroad 
crossings,  but  the  plans  showed  no  such  crossings.  As  to  these 
crossings,  it  is  explained  that  after  the  notice  was  published 
and  before  the  bids  were  submitted  the  bidders  were  told  not 
to  include  the  railroad  crossings  in  their  bids,  and  plaintiffs 
did  not,  in  fact,  include  them  in  their  bid,  although  one 
bidder  did  include  them  in  his  offer.  The  notice  speaks  of 
concrete  and  syphon  pipe,  no  details  of  which  are  mentioned 
in  the  specifications,  nor  did  the  form  of  bid  furnished  by 
defendants  provide  for  them,  although  one  of  the  bidders  in- 
cluded these  items  in  his  bid.  The  drops  were  the  most  ex- 
pensive part  of  the  work,  but  the  plans  showed  only  what 
was  called  a  "typical  drop."  This  showed  the  manner  of 
construction,  but  gave  no  suggestion  as  to  the  amount  of  ex- 
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oavation  in  the  seventy-three  required  or  of  the  nature  of 
tho  land  or  its  contour  where  the  drops  were  to  be  placed. 
There  was  a  profile  of  the  work,  but  it  was  not  referred  to 
in  the  notice  as  part  of  the  plans  and  was  not  furnished  with 
the  "set"  furnished  for  plaintiffs'  examination.  Attention 
is  called  also  to  the  omission  in  the  notice  to  state  any  time 
within  which  the  work  was  to  be  performed.  The  notice  read 
"at  the  time  to  be  specified."  The  specifications  required 
the  successful  bidder  to  execute  the  contract  within  ten  days 
from  acceptance  of  his  proposal  and  called  for  prompt  and 
vigorous  work  to  "the  time  fixed  for  the  completion  of  the 
contract,"  subject  to  certain  penalties,  but  nowhere  is  this 
time  stated.  Apparently  the  time  of  completion  was  left  en- 
tirely discretionary  with  defendants,  and  might  have  been 
so  fixed  as  to  greatly  increase  the  bidders'  burdens.  It  has 
been  held  that  the  time  for  completing  the  work  should  have 
been  stated  in  the  notice.  {Kne  eland  v.  Furlong,  20  Wis. 
437;  Manley  B.  Co.  v.  Newton,  114  Ga.  245,  [40  S.  E.  277].) 
It  was  not  stated  either  in  the  notice  or  plans. 

The  notice  stated  that  the  bids  should  specify  the  price  of 
certain  materials,  to  wit,  concrete  and  syphon  pipe,  all  in 
place,  but  the  form  of  bid  furnished  by  defendants,  as  al- 
ready noticed,  omitted  mention  of  these  materials,  from  which 
it  appears  that  the  bids  were  not  permitted  to  include  the 
work  advertised  for.  Andrews  v.  Board,  7  Idaho,  453,  [63 
Pac.  593],  is  cited,  where  the  court  held  that  where  proposals 
for  a  two-span,  five  hundred -foot  bridge  were  called  for  and 
a  three-span  bridge,  less  than  five  hundred  feet  long,  was  let 
under  the  call,  the  bidding  was  not  competitive.  The  bid 
admittedly  refers  to  the  notice  as  well  as  to  the  plans  and  is 
an  offer  to  construct  all  the  work  advertised,  including,  as 
we  have  seen,  work  which  was  omitted  from  the  plans.  To 
say  the  least  of  these  provisions,  it  is  scarcely  possible  to 
determine  whether  the  contract  should  be  confined  to  the 
work  mentioned  in  the  notice,  or  the  proposals  or  the  plans. 
{Packard  v.  Hayes,  94  Md.  233,  [51  Atl.  32,  34].) 

Attention  is  also  invited  to  certain  uncertainties  in  the 
specifications.  Some  principles  governing  in  such  case  have 
already  been  adverted  to.  There  being  no  time  fixed  for  com- 
pletion  of  the  work  opened  a  wide  door  for  favoritism  and 
precluded  the  probability,  if  not  the  possibility,  of  a  letting 
to  the  lowest  responsible  bidder.    It  is  irreconcilable  with  fair 
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dealing  to  leave  it  in  the  power  of  defendants  to  fix  a  time 
different  for  a  favored  bidder  from  that  fixed  for  one  not 
favored,  which  might  be  done  in  advance  of  the  bidding.  It 
is  no  answer,  as  appellants  contend,  that  we  must  not  pre- 
sume that  the  ofiScers  of  the  district  will  violate  law.  It  is 
not  a  question  of  presumption  of  official  honesty  and  in- 
tegrity, but  a  question  of  opportunity  to  do  wrong  that  the 
law  guards  against.  {Bolton  v.  Gilleran,  105  CaL  244,  [45 
Am.  St.  Rep.  33,  38  Pac.  881].) 

Turning  to  specifications  numbered  16  and  17,  we  find  an 
irreconcilable  conflict.  In  16,  provision  is  made  for  a  change 
of  work  from  that  described  in  the  specifications,  but  '^no 
material  change  shall  be  made  unless  first  agreed  on  in  writ- 
ing by  the  board  and  contractors."  In  17,  the  unqualified 
right  is  retained  in  the  district  ''to  change  at  any  time  during 
the  progress  of  the  work,  the  alignment,  grades  and  width  of 
the  canal  or  any  part  thereof,  and  also  the  limits  of  all  sec- 
tions; or  alter  the  character,  vary  the  dimensions  or  change 
of  location  of  structures,  or  substitute  one  kind  of  work  or 
material  for  another  (and  many  other  like  powers)  •  •  • 
without  the  contract  price  being  thereby  affected  unless  the 
aggregate  value  of  all  work  contemplated  by  the  contract  be 
changed  fully  twenty  (20)  per  cent,  in  which  case  a  fair 
allowance  either  to  the  district  or  contractor  shall  be  made 
(not  by  the  district  but)  by  the  engineer."  The  contractor, 
however,  may  ''throw  up  said  contract,"  and  the  district 
''may  settle  with  the  contractor  on  the  measure  of  damages 
he  may  suffer."  Probably  these  contradictory  provisions 
crept  in  through  an  inadvertent  commingling  of  the  form  of 
specifications  for  the  entire  work  with  specifications  for  a 
part  of  the  whole  woric.  However  this  may  be,  the  provisions 
stand  unexplained,  under  which  it  is  hard  to  conceive  how  a 
bidder  could  safely  enter  into  a  contract. 

It  is  also  provided  in  the  specifications  that  "bidders  may 
also  submit  their  own  plans  and  specifications  for  the  whole 
or  any  portion  thereof,"  etc.  This  provision  probably  came 
from  the  form  to  be  used  where  the  whole  work  under  a 
general  plan,  or  some  part  of  it,  was  to  be  bid  for,  but  it  is 
used  here  and  is  not  explained.  In  the  case  of  Ertle  v.  Leary, 
114  Cal.  238,  [46  Pac.  1],  it  was  held  that  where  the  law 
required  the  contract  to  be  let  to  the  lowest  bidder  upon 
plans  previously  adopted  by  the  board  of  supervisors,  there 
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is  no  authority  to  let  a  contract  upon  plans  to  be  submitted 
by  the  bidders,  thereby  preventing  competition  in  the  bid- 
ding and  giving  the  board  an  opportunity  for  favoritism. 

In  the  specifications  for  ''drops"  the  right  was  reserved 
to  the  engineer  ''to  modify  or  change  the  detail  of  construc- 
tion." Like  reservation  was  provided  as  to  headgates  "and 
no  extra  expense  allowed  for  the  same."  (Bolton  v.  CfUleran, 
105  CaL  244,  [45  Am.  St.  Rep.  33,  38  Pac.  881] ;  Ferine  Co. 
V.  Pasadena,  116  Cal.  6,  [47  Pac.  777] ;  Chase  v.  Scheerer,  136 
Cal.  248,  [68  Pac.  768] ;  Packard  v.  Hayes,  94  Md.  233,  [51 
Ati.  34].) 

In  view  of  the  foregoing  facts,  we  think  the  conclusion  of 
law  arrived  at  by  the  trial  court  was  correct.  The  judgment 
and  order  are  affirmed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 


[Crim.  No.  853.    First  Appellate  DiBtriet.— -March  28,  1907.] 

RALPH  A.  HUNTINGTON,  Petitioner,  v.  SUPERIOR 
COURT  OF  THE  CITY  AND  COUNTY  OP  SAN 
FRANCISCO  and  WILLIAM  P.  LAWLOR,  Judge, 
Respondents. 

Gbiminal  Law — Ohabob  op  Murdeb — Issue  as  to  Death  tbou  Abor- 
tion— Ebbob  in  Instbuction — Conviction  or  Manslauohtkb— 
Nrw^  Tbial. — ^Where  a  defendant  charged  with  murder  was  tried 
for  the  erime  of  death  caused  hy  abortion,  and  convicted  of  man- 
slaughter, under  an  improper  inatruction  on  that  question,  for 
which  error  the  cause  was  remanded  for  a  new  trial  bj  the  su- 
preme court,  the  conviction  for  manslaughter,  though  held  erroneous, 
was  an  acquittal  of  the  charge  of  murder,  and  the  new  trial  must 
be  limited  to  the  charge  of  manslaughter. 

Id. — ^Pbohibition  Against  Second  Tbial  tor  Mubdeb — ^Limitation  or 
Penalty. — The  writ  of  prohibition  will  lie  to  prevent  a  second  trial 
upon  the  charge  of  murder  caused  by  abortion,  notwithstanding  a 
proposed  limitation  of  the  penalty  to  manslaughter. 

Id. — ^Limitation  of  Evidence. — The  charge  of  manslaughter  is  not  in- 
cluded in  the  charge  of  death  procured  bj  abortion,  and  cannot 
be  proved  hy  evidence  of  that  offense.  It  can  onlj  be  proved  by 
•vidence  of  facts  included  in  the  legal  definition  of  manslaughter. 
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WBIT  OF  PROHIBITION  to  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  William  P.  Lawlor, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
Peter  F.  Dunne,  and  Bohert  Ferral,  for  Petitioner. 
John  O'Oara,  Deputy  District  Attorney,  for  Respondents. 

COOPER,  P.  J. — This  is  an  application  for  a  writ  of  pro- 
hibition to  the  superior  court  of  the  city  and  county  of  San 
Francisco  and  Hon.  William  P.  Lawlor,  judge  thereof,  for 
the  purpose  of  prohibiting  the  said  superior  court  from  pro- 
ceeding with  the  trial  of  petitioner  for  the  crime  of  murder. 
The  facts  as  stated  in  the  petition,  and  which  must  be  taken 
as  true  for  the  purposes  of  this  case,  are  substantially  as 
follows : 

In  December,  1900,  an  information  was  filed  in  said  superior 
court  charging  petitioner  with  the  crime  of  murder,  in  having 
feloniously  killed  one  Jennie  McKown  with  malice  afore- 
thought on  the  twenty-seventh  day  of  October,  1900.  Th<* 
defendant  was  tried  before  a  jury  in  said  superior  court,  and 
the  trial  resulted  in  a  verdict  finding  petitioner  guilty  of 
manslaughter,  upon  which  judgment  was  accordingly  en- 
tered, and  the  defendant  was  sentenced  to  imprisonment  in 
the  state  prison  at  San  Quentin  for  the  term  of  ten  years. 
Thereafter  the  case  was  appealed  to  the  supreme  court,  and 
on  the  third  day  of  January,  1903,  that  court  rendered  its 
decision  reversing  the  case,  and  remanding  it  to  the  superior 
court  for  a  new  trial.  {People  v.  Huntington,  138  Cal.  261, 
[70  Pac.  284].)  In  the  opinion  in  said  case  the  court  said: 
''The  opening  statement  of  the  district  attorney  to  the  jury 
was  that  the  deceased  was  pregnant,  and  that  appellant,  while 
knowingly  and  intentionally  attempting  to  produce  an  abor- 
tion, caused  her  death.  Counsel  for  the  appellant,  in  his 
opening  statement,  denied  that  appellant  knew  deceased  was 
pregnant,  or  had  any  intent  to  produce  abortion,  but  was 
treating  her  for  supposed  disease,  and  that  she  died  under 
a  surgical  operation,  probably  from  the  effect  of  an  anesthetic 
which  had  been  administered.  The  issue  thus  presented  was 
the  only  one  suggested  at  the  trial,  and  the  evidence  intro- 
6  OaL  App.— 19 
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duced  was  to  the  one  or  the  other  side  of  that  issue — ^the  only 
contention  of  the  prosecution  being  that  death  occurred  while 
defendant  was  trying  to  produce  the  abortion.  .  .  .  Under 
the  circumstances  of  the  case  at  bar  there  should  have  been 
no  instruction  on  the  subject  of  manslaughter.  The  only 
question  legitimately  before  the  jury  was  whether  the  ap- 
pellant had  caused  death  while  attempting  to  produce  abor- 
tion. If  that  was  the  fact  he  was  guilty  of  murder,  and  there 
was  no  element  of  manslaughter  present;  but  the  jury,  under 
the  instruction,  found  him  guilty  of  manslaughter,  and  he 
was  therefore  tried  for  one  crime,  and  convicted  of  an  entirely 
different  crime."  The  remittitur  duly  issued  from  the  su- 
preme court,  and  was  filed  in  the  superior  court  and  spread 
upon  its  minutes.  Thereupon,  in  the  regular  course  of  pro- 
ceedings, said  cause  was  set  for  trial  for  Monday,  the  fourth 
day  of  March,  1907,  in  said  department  No.  11  of  the  superior 
fourt,  before  the  Hon.  William  P.  Lawlor.  Upon  calling  the 
case  for  the  second  trial  in  the  superior  court  the  district 
attorney  answered  that  he  was  ready  to  proceed  with  the 
trial,  and  then  and  there  stated  and  announced  that  he  would 
proceed  under  the  information  and  try  the  defendant  upon 
the  charge  of  murder  in  the  second  degree;  and  upon  his 
theory  being  so  announced,  and  upon  objection  being  made 
by  the  defendant,  the  court  then  and  there  announced,  ruled 
and  determined  that  the  former  verdict  of  the  jury  in  this 
case  did  not  curtail  the  power  and  the  jurisdiction  of  the 
court  to  subject  petitioner  to  a  second  trial  upon  the  informa- 
tion for  murder  in  the  second  degree,  the  court  holding  that 
the  effect  of  the  former  verdict  was  limited  to  the  penalty 
only,  and  that  the  defendant  could  be  tried  for  murder  in 
the  second  degree,  but,  if  convicted,  could  only  be  sentenced 
for  the  crime  of  manslaughter.  The  petition  further  states 
that  the  said  Hon.  William  P.  Lawlor  ''announced,  ruled  and 
determined  that  this  petitioner  would  and  should  be  pro- 
ceeded against  on  his  said  second  trial  under  said  information 
for  the  crime  of  murder  by  abortion  as  aforesaid,  and  that 
evidence  of  his  guilt  thereof  would  be  admitted  by  this  court ; 
the  jury  would  be  instructed  that  the  issue  as  to  his  guilt  or 
innocence  of  said  murder  by  abortion  as  aforesaid  was  triable 
and  determinable  by  them ;  that  in  the  event  that  they  should 
determine  him  to  have  been  guilty  of  said  offense  it  would 
be  their  duty,  by  force  of  the  former  verdict  in  this  case,  to 
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return  a  verdict  of  guilty  of  manslaughter."  It  is  further 
alleged  in  the  petition  that,  by  reason  of  the  former  verdict 
and  judgment  in  this  case,  the  defendant  has  been  acquitte(f 
of  the  crime  of  murder  either  in  the  first  degree  or  in  the 
second  degree,  and  that  the  court  will  exceed  its  jurisdiction 
and  power  in  proceeding  against  this  defendant,  and  trying 
him  for  the  crime  of  murder. 

To  the  above  petition  the  district  attorney,  on  behalf  of  the 
respondents,  has  filed  a  demurrer,  alleging  that  the  petition 
does  not  state  facts  sufficient  to  constitute  any  ground  for 
the  issuance  of  the  writ,  and  that  it  does  not  show  want  of 
jurisdiction,  or  excess  of  jurisdiction,  in  the  superior  court, 
and  therefore  the  writ  should  not  issue. 

While  the  case  is  thus  presented  upon  the  demurrer  to  the 
petition,  it  is  evidently  the  intention  of  the  parties  to  have 
the  gist  of  the  matter  determined  on  the  demurrer. 

The  theory  of  the  prosecution  in  the  former  trial  was  that 
defendant  was  guilty  of  murder  in  the  second  degree  by 
causing  the  death  of  deceased  while  he  was  feloniously  per- 
forming the  operation  of  abortion  upon  a  pregnant  woman. 
The  effect  of  the  former  verdict  of  manslaughter  was  to  acquit 
the  defendant  of  the  crime  of  murder.  {People  v.  Oilmore, 
4  Cal.  376,  [60  Am.  Dec.  620] ;  People  v.  Backus,  5  Cal.  275; 
People  V.  Apgar,  35  Cal.  391 ;  People  v.  Smith,  134  Cal.  454, 
[66  Pac  669].)  We  are  therefore  confronted  with  the 
proposition  as  to  whether  or  not  the  superior  court  has  juris- 
diction to  try  the  defendant  for  a  crime  of  which  he  has  been 
acquitted  in  that  court  and  in  the  same  proceeding.  We 
apprehend  that  if  the  crimes  included  in  the  information  in 
this  case  had  been  charged  separately — ^that  if  the  law  re- 
quired it,  and  there  had  been  three  informations  filed  against 
defendant — one  charging  him  with  murder  in  the  first  degree, 
one  with  murder  in  the  second  degree,  and  one  with  man- 
slaughter, the  matter  would  not  be  contested  by  the  district 
attorney.  Or  if  defendant  had  been  charged  in  three  several 
counts  in  one  information,  with  murder  in  the  first  degree, 
murder  in  the  second  degree  and  manslaughter,  and  had  been 
acquitted  on  the  counts  charging  murder,  and  convicted  on 
the  count  charging  manslaughter,  and  a  new  trial  granted, 
that  no  lawyer  would  contend  that  he  could  be  again  tried 
except  on  the  charge  of  manslaughter.  If  the  information 
charged  manslaughter  only,  the  court  would  have  no  power 
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to  try  defendant  for  any  other  or  diflPerent  crime,  whether  it 
be  murder,  arson,  larceny  or  any  other  crime  mentioned  in 
the  Penal  Code.  It  is  conceded  that  defendant  cannot  be 
convicted  of  any  other  crime  than  manslaug^hter  under  the 
law  in  the  present  status  of  the  case.  If  he  cannot  be  con- 
victed of  any  other  crime  than  manslaughter,  he  should  not 
be  tried  for  any  other  crime.  Evidence  should  not  be  received 
of  any  other  crime  than  the  one  under  investigation.  It  is 
an  old  rule  that  the  evidence  should  be  confined  to  the  point 
in  issue.  A  man  should  not  be  tried  for  one  crime  and  found 
guilty  of  another  and  different  crime,  unless  the  different 
crime  is  included  in  the  charge  for  which  he  is  being  legally 
tried.  Now,  in  the  charge  of  murder  is  included  the  lesser 
offense  of  manslaughter;  and  in  a  proper  case,  where  the 
defendant  is  being  tried  for  the  crime  of  murder,  a  jury  may 
find  the  lesser  offense  of  manslaughter;  but  it  does  not  follow 
that  a  defendant  can  be  tried  for  the  same  murder  of  which 
he  has  been  acquitted.  The  lesser  offense  is  included  in  the 
greater,  and  may  be  by  the  jury  carved  out  of  the  greater 
where  the  trial  is  legally  conducted  and  for  the  greater 
offense;  but  we  know  of  no  case  in  which  it  has  been  held 
that  the  court  could  proceed  to  try  a  defendant  for  an  offense 
of  which  he  has  been  acquitted.  If  the  contention  of  the 
respondents  is  correct,  the  evidence  in  this  case  might  be 
such  as  to  show  beyond  doubt  that  defendant  is  guilty  of 
murder  in  the  second  degree,  of  which  he  has  been  acquitted, 
and  that  he  is  not  guilty  of  manslaughter,  but  yet  the  jury 
may  be  told  that  they  can  find  him  guilty  of  manslaughter. 
He  may  be  convicted  of  a  crime  which  the  evidence  shows 
he  did  not  commit,  for  the  reason  that  the  evidence  shows 
he  did  commit  another  crime  of  which  he  has  been  acquitted. 
Such  is  not  the  law.  In  People  v.  Apgar,  35  Cal.  391,  in  which 
the  supreme  court  were  discussing  the  question  as  to  the  con* 
viction  of  a  lesser  offense  being  an  acquittal  of  a  higher  one, 
the  court  said:  ''Upon  the  principle  of  these  cases  the  de- 
fendant is  acquitted  of  the  higher  offense  charged,  and  can^ 
not  be  again  tried  for  it,  so  that  the  case  as  to  that  offense 
is  wholly  ended.  He  was  only  convicted  of  the  lower  offense 
embraced  in  the  indictment,  and  if  the  judgment  were  re- 
versed he  could  only  be  tried  for  that  offense." 

In  the  case  of  People  v.  Bennett,  114  Cal.  56,  [45  Paa 
1013]  9  which  is  relied  upon  by  the  respondents^  Ilia  ohiet 
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justice  filed  a  dissenting  opinion,  in  which  the  authorities 
are  very  fully  and  logically  reviewed,  and  to  which  attention 
IS  called.  The  dissenting  opinion  is  not  reported  in  the  Cali- 
fornia Reports,  but  is  found  in  the  50th  Pacific  Reporter, 
page  704.  The  chief  justice,  in  discussing  the  question  that 
a  defendant,  having  been  convicted  of  an  assault  with  a  deadly 
weapon,  could  not  upon  a  new  trial  be  tried  for  the  higher 
offense  of  assault  with  intent  to  commit  murder,  said:  *'As 
an  original  proposition  it  would  seem  to  be  beyond  dispute 
that  a  Court  of  Record  and  of  superior  jurisdiction  ought  to 
be  held  to  know  what  the  issue  is  which  it  has  impaneled  a 
jury  to  try,  and  that  it  is  its  duty  to  confine  the  trial  to  that 
issue.  The  only  authority  for  a  new  trial  is  the  order  made 
in  that  very  case  for  a  new  trial.  When  that  order  is  limited, 
either  in  terms  or  in  legal  effect,  to  one  issue  it  seems  absurd 
to  say  that  the  Court  must  shut  its  eyes  to  its  own  order, 
and  open  the  case  for  trial  upon  all  the  issues.  If  this  view 
is  correct — as  I  shall  show  that  it  is  both  upon  principle  and 
authority — it  follows  that  there  was  not  upon  the  second  trial 
of  this  defendant  any  question  of  former  jeopardy  involved. 
He  was  only  on  trial  for  assault  with  a  deadly  weapon.  The 
charge  of  assault  for  murder,  of  which  he  had  been  acquitted, 
was  out  of  the  case  as  much  as  if  it  never  had  been  in  the 
indictment,  and  so  the  jury  should  have  been  instructed. 
.  .  .  *'  And  in  commenting  upon  People  v.  OUmore,  4  CaL 
376,  [60  Am.  Dec.  620],  the  chief  justice  said:  "An  examina- 
tion of  the  whole  opinion  and  of  the  authorities  cited  in  sup- 
port of  the  conclusion  reached  shows  that  the  language  in 
which  the  questions  for  decision  were  stated  was  carefully 
and  advisedly  chosen ;  that  the  point  decided  was  not  that  the 
plea  of  former  acquittal  should  be  accepted,  and  evidence 
allowed  to  go  to  the  jury  in  support  of  it  at  the  new  trial 
which  was  ordered,  but  that  the  new  trial  must  be  confined 
to  the  charge  of  manslaughter."  And  the  learned  chief  jus- 
tice in  conclusion  states:  "And  from  it  are  deduced  the  effect 
and  consequence  of  an  order  for  a  new  trial  in  such  case, 
viz. :  that  such  order  extends  only  to  so  much  of  the  issue  as 
is  embraced  in  the  charge  of  which  there  was  a  conviction." 
While  the  dissenting  opinion  of  the  chief  justice  in  the 
Bennett  case  did  not  become  the  law  of  that  case,  the  views 
and  reasoning  were  afterward  adopted,  and  becai  le  the  law 
in  People  v.  Smith,  134  CaL  454,  [66  Pac.  669],  where  the 
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opinion  was  delivered  by  the  chief  justice,  and  it  was  held 
that  where  defendant  was  charged  with  murder  and  con- 
victed of  manslaughter  he  was  thereby  acquitted  of  the 
crime  of  murder,  and  upon  the  conviction  of  manslaughter 
being  reversed,  he  could  only  on  the  second  trial  be  tried 
upon  the  charge  of  manslaughter,  and  was  only  entitled  to 
ten  peremptory  challenges,  and  not  to  twenty,  which  he  would 
have  been  allowed  in  a  trial  where  the  charge  was  murder. 
Attention  is  called  to  the  many  cases  cited  in  this  later  opinion, 
and  to  the  language  of  the  chief  justice,  in  which  he  said: 
''The  information  had,  as  above  stated,  originally  charged 
the  crime  of  murder,  which  of  course  included  a  charge  of 
the  lesser  grade  of  homicide — ^manslaughter.  But  the  verdict 
and  judgment  convicting  the  defendant  of  manslaughter  was 
in  legal  effect  an  acquittal  of  the  crime  of  murder,  and  elim* 
inated  that  part  of  the  charge  from  the  information,  leaving 
only  the  accusation  of  manslaughter  pending;  and  when  a 
new  trial  was  ordered  by  this  Court  it  was  only  a  new  trial 
of  the  pending  issue  that  was  intended,  and  its  only  effect 
was  to  subject  the  defendant  to  a  new  trial  on  the  charge  of 
manslaughter." 

If  the  law  as  stated  by  the  court,  speaking  through  the  chief 
justice,  is  correct,  it  is  difficult  to  conceive  upon  what  theory 
a  defendant  can  be  tried  for  a  crime  which  has  been  eliminated 
from  the  information. 

Reliance  is  placed  upon  the  later  case  of  Veo'pU  t.  McFar- 
land,  138  Cal.  481,  [71  Pac.  568,  72  Pac.  48],  in  which  the 
opinion  was  delivered  by  Mr.  Commissioner  Chipman.  There 
are  some  expressions  in  that  opinion  that,  taken  by  themselves, 
are  in  conflict  with  what  has  here  been  said;  but  it  will  be 
noted  in  that  case  that  the  opinion  commences  by  stating  that 
the  defendant  pleaded  "Not  guilty,"  a  former  acquittal  of 
the  offense  of  murder,  and  also  that  he  had  been  once  in 
jeopardy.  The  opinion  further  states  that  the  circumstances 
show  a  conflict  as  to  who  was  the  aggressor,  and  the  facts 
are  divergent  as  to  whether  the  deceased  or  the  defendant 
fired  the  first  shot.  In  such  case  it  is  very  clear  that  the 
facts  and  circumstances  connected  with  the  homicide  would 
have  to  be  given  in  evidence,  whether  the  defendant  was 
charged  with  murder  or  manslaughter,  which  plainly  di^ 
tinguishes  the  case  from  the  case  at  bar. 
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In  the  case  at  bar  the  defendant,  as  stated  in  People  v. 
Huntington,  138  Cal.  261,  [70  Pae.  284],  which  has  become 
the  law  of  this  case,  is  charged  with  murder  by  reason  of 
causing  death  while  attempting  to  commit  a  felony,  to  wit, 
an  abortion.  We  think  that  causing  death  in  such  manner 
would  not  come  within  the  definition  of  manslaughter  as  con- 
tained in  the  Penal  Code,  section  192.  Manslaughter  is  there 
defined  to  be  the  unlawful  killing  of  a  human  being  without 
malice,  and  is  divided  into  two  kinds:  First,  voluntary,  upon 
a  sudden  quarrel  or  heat  of  passion ;  second,  involuntary,  in 
the  commission  of  an  unlawful  act  not  amounting  to  felony; 
or  in  the  commission  of  a  lawful  act  which  might  produce 
death  in  an  unlawful  manner,  or  without  due  care  and  cir- 
cumspection. As  the  charge  of  murder  in  the  second  degree 
includes  that  of  death  caused  by  a  defendant  while  commit- 
ting or  attempting  to  commit  a  felony,  it  does  not  necessarily 
include  death  caused  in  the  commission  of  an  unlawful  act 
not  amounting  to  a  felony,  or  in  the  commission  of  a  lawful 
act  in  an  unlawful  manner  without  due  care  or  circumspec- 
tion, or  inflicted  in  a  sudden  quarrel  or  heat  of  passion.  It 
was  accordingly  held  in  People  v.  Balkwell,  143  Cal.  259, 
[76  Pac.  1017],  that  the  lower  court  in  the  trial  of  the  case — 
which  was  a  charge  of  murder  claimed  to  have  been  committed 
in  performing  an  abortion,  did  not  err  in  refusing  to  give  an 
instruction  to  the  effect  that  the  jury  could  convict  of  man- 
slaughter. The  court,  by  holding  the  refusal  of  the  instruc- 
tion not  to  be  error,  in  effect  held  that  manslaughter  was  not 
included  in  the  charge  under  consideration. 

It  is  contended  that  the  writ  of  prohibition  will  not  lie  be- 
cause the  superior  court  of  the  city  and  county  of  San  Fran- 
cisco has  jurisdiction  to  try  the  defendant  for  the  crime 
charged  in  the  information.  This  is  true  as  to  the  crime  of 
manslaughter  which  is  now  charged  in  the  information.  Ai 
to  that  charge,  and  the  evidence  and  the  rulings  to  be  made 
by  the  court,  we  cannot  and  will  not  interfere  by  the  writ  of 
prohibition;  but  the  court  has  no  jurisdiction  to  try  the  de- 
fendant for  any  other  or  different  crime  than  that  of  man- 
slaughter. In  Hayne  v.  Jtistice's  Court,  82  Cal.  284,  [23  Pac. 
125]  y  it  was  held  that  a  writ  of  prohibition  would  lie  to 
prevent  the  justice's  court  from  proceeding  to  the  trial  of 
a  cause  against  the  express  prohibition  of  a  statute.  The 
justicd's  court  in  that  ease  had  jurisdiction  of  the  parties  and 
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the  subject  matter;  but  the  statute  provided  that  an  order 
of  adjudication  in  insolvency  should  stay  proceedings  in  all 
actions  pending  in  the  justice's  court.  The  court  held  that 
the  prohibition  of  the  statute  extended  to  the  justice's  court, 
notwithstanding  the  fact  that  it  had  jurisdiction  of  the  per- 
son and  of  the  cause  of  action.  The  court  said,  in  speaking 
of  the  statute:  ''This  is  a  plain  and  direct  prohibition  against 
any  further  proceedings  in  the  justice's  court."  Equally 
mandatory  is  the  language  in  People  v.  Smith,  that  the  "only 
effect  was  to  subject  the  defendant  to  a  new  trial  on  the  charge 
of  manslaughter.'*  In  North  Bloomfield  O.  M.  Co.  v.  Keyser, 
58  Cal.  315,  it  was  held  that  the  writ  of  prohibition  would  lie 
to  restrain  a  judge  from  proceeding  in  an  action  in  which  he 
is  disqualified  by  reason  of  interest,  although  the  court  over 
which  he  presided  had  jurisdiction  of  the  cause.  The  case 
was  decided  upon  the  theory  that  the  judge,  by  reason  of  his 
interest,  was  prohibited  by  the  statute  from  trying  the  case. 

By  analogy  we  conclude  that  the  superior  court  is  pro- 
hibited by  reason  of  the  law  from  trying  the  defendant  for 
any  other  offense  than  that  of  manslaughter.  It  follows  that 
the  demurrer  to  the  petition  must  be  overruled,  and  it  is  so 
ordered. 

The  respondents  will  be  allowed  ten  days  in  which  to  show 
cause  by  answer  why  the  writ  should  not  be  made  peremptory, 
and  in  default  of  such  answer  on  the  part  of  the  respondents 
the  writ  to  become  absolute. 

Hall,  J.,  and  Kerrigan,  J.,  concurred. 


[Civ.  No.  832.    Second  Appellate  Distiiet— March  29,  1907.] 

JESSE    KNIGHT,    Trustee,    Respondent,    t.    BMILIB    G. 
COHEN  and  WILLIAM  COHEN,  Appellants, 

Injunction — PsxuMmABT  OaDESf — ^Pubposb — ^Merits  not  Inyolvb>. — 
A  preliminarj  injunction  is  granted  before  a  hearing  on  the  merits 
has  been  had,  and  its  purpose  and  sole  object  is  to  preserre  the 
subject  in  controversy  in  its  then  existing  condition,  and,  without 
determining  any  question  of  right,  merely  to  prevent  a  further 
perpetration  of  wrong  or  the  doing  of  any  act  whereby  ib»  right 
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in  eontroYeny  ma/  be  materially  injured  or  endangered  nntil  a  full 
and  deliberate  investigation  of  the  case  is  afforded  to  the  party. 
Cases  are  not  tried  on  their  merits  on  pleadings  and  affidavits. 

I^. — GONTBOYXBTED   BlOHT   AS   TO   PiPS-LINS — ^DSSTBUGTION    OF   BlOHT — 

DiscuTiON. — ^Where  the  defendant  admits  the  existence  of  a  pipe- 
line nsed  hj  plaintiff  as  a  trustee  for  other  owners  of  lands  ir- 
rigated thereby,  to  be  nsed  by  plaintiff  on  his  own  lands  and  those 
of  other  beneficiaries  in  trust  for  irrigation  and  domestic  use,  and 
the  plaintiff  asserts  a  user  adverse  to  defendant  for  more  than 
six  years,  and  defendant  claims  that  it  existed  under  her  license, 
which  has  been  revoked,  for  the  court  to  have  allowed  the  destruction 
of  the  rights  claimed  by  plaintiff  preliminaxy  to  a  hearing  on  the 
merits  by  regular  trial  in  court  would  have  been  an  abuse  of  dis- 
cretion. 

Id. — ^Appeal — ^Rsst&ainino  Osdeb — Mxboxb  in  Pbeliminabt  Injunc- 
tion.— ^It  seems  that  an  appeal  will  not  lie  from  an  order  denying 
a  motion  to  dissolve  a  restraining  order,  or  from  an  order  denying 
a  motion  to  discharge  the  same.  Upon  the  hearing  of  the  order 
to  show  cause  why  a  preliminary  injunction  should  not  be  granted, 
the  restraining  order  falls  with  a  denial  of  the  injunction,  and  is 
merged  in  it   if  granted* 

APPEAL  from  orders  of  the  Superior  Court  of  Los  An- 
geles County  denying  defendants'  motions  to  dissolve  a  tem- 
porary restraining  order,  and  to  discharge  said  restraining 
order  denying  defendants'  motion  for  an  injunction  pendente 
lite,  and  granting  plaintiff  a  preliminary  injunction  pe^idente 
lite.    W.  P.  James>  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  J.  Scrivner,  Alfred  H.  Cohen,  and  Lawler,  Allen  &  Van 
Dyke,  for  Appellants. 

Munson  &  Barclay,  W.  S.  Wright,  and  Anderson  &  Ander- 
son, for  Respondent. 

TAGGART,  J. — ^An  appeal  from  four  orders  relating  to 
applications  for  provisional  injunctions  made  by  both  plaintiff 
and  defendants,  to  wit:  1.  From  an  order  denying  defend- 
ants' motion  to  dissolve  a  temporary  restraining  order  issued 
on  plaintiff's  ex  parte  application;  2.  Prom  an  order  denying 
defendants'  motion  to  discharge  said  restraining  order;  3. 
From  an  order  denying  defendants'  application  for  an  in- 
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junction  pendente  lite;  and  4.  From  an  order  granting  plain- 
tiff a  preliminary  injunction  pendente  lite. 

Plaintiff  is  the  owner  of  certain  lands  lying  in  Snover 
canyon,  immediately  above  and  adjoining  certain  lands  owned 
or  claimed  by  defendants.  In  his  verified  complaint  plaintiff 
alleges  that  he  is  the  owner  of  and  holds  in  trust  for  certain 
persons  named  said  lands  and  a  certain  pipe-line  used  in  con- 
ducting waters  from  his  said  lands  over  and  across  the  lands 
of  defendants  to  the  farming  neighborhood  in  and  about  La 
Canada,  there  to  be  used  by  plaintiff  and  other  beneficiaries 
of  said  trust  and  to  be  sold  for  irrigating  purposes  and 
domestic  uses  to  the  farmers  and  ranchers  of  that  place ;  and, 
that  he  has  maintained  said  pipe-line  across  defendants'  land, 
adversely  to  them,  for  more  than  six  years.  That  plaintiff 
and  the  other  parties  for  whom  he  holds  said  land,  pipe-line, 
and  water  in  trust,  own  orange  groves  in  and  about  La  Canada, 
and  the  use  of  said  water  is  essential  to  the  proper  care  and 
growth  of  said  orange  groves  and  the  maturing  of  the  fruits 
thereof.  That  defendants  threaten  to  and  will,  if  not  re- 
strained, cut  said  pipe-line  and  prevent  the  said  waters  from 
flowing  through  the  same  to  the  said  orange  groves,  thus  caus- 
ing the  destruction  of  the  latter.  On  this  verified  complaint 
and  an  affidavit  of  plaintiff  the  superior  court  issued  a  tem- 
porary restraining  order  and  an  order  to  defendants  to  show 
cause  why  a  preliminary  injunction  restraining  them  from 
interfering  with  plaintiff's  said  pipe-line  during  the  pendency 
of  the  litigation  should  not  issue  from  said  court. 

Prior  to  the  hearing  on  the  order  to  show  cause  defendants 
filed  and  served  a  notice  of  motion  to  dissolve  the  said  restrain- 
ing order  and  to  grant  defendants  an  injunction  pendente  lite 
enjoining  plaintiff  from  maintaining  the  pipe-line  across  de- 
fendants' land  or  using  the  waters  on  plaintiff* 's  land,  which 
were  being  conducted  through  said  pipe-line,  or  entering  upon 
defendants'  land  to  repair  or  remove  said  pipe-line  therefrom. 
In  support  of  these  motions  defendants  served  and  filed  an 
answer  and  cross-complaint  on  behalf  of  said  defendant  Emilie 
G.  Cohen.  By  the  answer  the  ownership  of  the  pipe-line  on 
defendants'  land  and  the  adverse  maintenance  thereof  by 
plaintiff  are  denied,  and  it  is  averred  that  the  carrying  of 
said  waters  through  said  pipe-line  by  plaintiff  was  by  license 
and  permission  of  defendants,  which  license  and  permission 
have  been  revoked.    That  the  said  waters  are  carried  to  non- 
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riparian  lands  to  the  injury  and  detriment  of  defendants* 
riparian  rights  to  the  waters  of  said  Snover  canyon.  By  her 
cross-complaint  said  defendant  Emilie  G.  Cohen  sets  up  an 
ownership  of  the  waters  of  the  spring  upon  plaiu tiff's  land 
(being  the  waters  conducted  by  him  through  his  said  pipe- 
line) by  virtue  of  a  prior  appropriation  made  while  said  lands 
were  unoccupied  lands  of  the  United  States  government,  and 
that  the  same  are  necessary  for  the  irrigation  of  her  agri- 
cultural lands  and  for  her  domestic  use.  That  plaintiff  ac- 
quires the  said  waters  by  diverting  the  same  from  the  said 
spring  by  means  of  a  tunnel  projected  into  the  formation 
underneath  said  spring.  That  plaintiff's  said  pipe-line  across 
defendants'  land  was  constructed  and  maintained  under  a 
license  and  permission  from  said  defendant  and  her  prede- 
cessors in  interest,  and  that  on  the  fifteenth  day  of  April, 
1905,  defendant  revoked  said  license  and  notified  plaintiff  that 
he  might  remove  said  pipe-line  if  removed  before  April  22, 
1905.  That  plaintiff  did  not  so  remove  said  pipe-line  or  cease 
to  use  such  right  of  way  across  the  lands  of  cross-complainant, 
but  threatens  to  continue  to  maintain  the  pipe-line  and  use 
the  right  of  way  without  consent  or  permission  of  defendant. 
That  the  further  maintenance  of  said  pipe-line  by  said  plain- 
tiff and  his  associates  is  highly  detrimental  and  injurious  to 
the  riparian  rights  of  the  cross-complainant.  An  injunction 
is  asked  restraining  plaintiff  from  maintaining  the  pipe-line, 
carrying  away  the  waters  of  the  spring,  or  removing  the  pipe- 
line from  defendants'  land.  A  number  of  afBldavits  accom- 
pany the  answer  and  cross-complaint  setting  out  cross-com- 
plainant's source  of  claim  to  said  waters,  and  statements, 
proceedings,  occurrences  and  conditions  tending  to  show  that 
plaintiff  never  claimed  any  right  to  maintain  said  pipe-line 
adverse  to  cross-complainant. 

Plaintiff  answered  said  cross-complainant  and  filed  certain 
affidavits  contradictory  of  the  material  averments  in  the  affi- 
davits filed  by  defendants  in  support  of  their  motion  for  a 
temporary  injunction. 

These  matters  and  motions  were  all  presented  to  the  superior 
court  at  one  hearing,  the  pleadings,  affidavits  and  papers  were 
read  and  submitted  to  the  court ;  and  the  act  of  tiie  court  as- 
signed as  error  is  thus  set  out  in  the  record:  '^ Counsel  for  the 
defendants  proceeded  to  argue  said  cause  upon  its  merits,  both 
«i  to  the  fact  and  the  law  of  the  case,  and  that  after  def end« 
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ants'  counsel  had  proceeded  at  some  length,  the  court  inter- 
rupted counsel  for  the  defendants  in  his  said  argument  and 
stated  that  after  the  reading  of  said  papers,  it  appeared  to  the 
court  that  it  was  not  necessary  or  expedient  that  he  should 
consider  and  determine  the  merits  of  the  case,  either  as  to  the 
law  or  the  fact,  for  that  it  appeared  to  him  that  the  plaintiff 
would  be  damaged  in  a  far  greater  degree  by  the  granting  of 
the  motion  to  dissolve  the  restraining  order  or  by  discharging 
the  order  to  show  cause,  or  by  refusing  to  grant  plaintiff's 
temporary  injunction  pendente  lite,  than  the  defendants  would 
be  if  the  motions  of  the  defendants  and  the  relief  sought  by 
them  were  granted,''  and  thereupon  made  the  ruling  excepted 
to  and  appealed  from. 

That  the  course  pursued  by  the  superior  court,  and  the 
reasons  assigned  by  it  for  its  acts  show  a  proper  exercise  of 
discretion  does  not  require  the  citation  of  authority  to  sus- 
tain. Provisional  remedies  of  all  kinds  are  intended  by  the 
law  to  be  used  for  the  maintenance  and  preservation  of  the 
status  of  the  property  or  persons  involved  in  the  litigation,  so 
that  the  judgment  of  the  court  when  given  or  made  may  be 
effectually  carried  into  execution.  A  preliminary  injunction 
is  no  exception  to  the  rule.  It  was  not  necessary  for  the  court 
to  decide  the  merits  of  the  controversy  in  favor  of  the  plain- 
tiff to  support  its  order  granting  him  a  preliminary  injunc- 
tion. Cases  are  not  tried  on  their  merits  upon  pleading  and 
affidavits.  A  preliminary  injunction  is  granted  before  a  hear- 
ing on  the  merits  has  been  had,  and  its  purpose  and  sole  ob- 
ject is  to  preserve  the  subject  in  controversy  in  its  then  exist- 
ing condition,  and  without  determining  any  question  of  right, 
merely  to  prevent  a  further  perpetration  of  wrong  or  the  do- 
ing of  any  act  whereby  the  right  in  controversy  may  be 
materially  injured  or  endangered  until  a  full  and  deliberate 
investigation  of  the  case  is  afforded  to  the  party.  (16  Am.  & 
Bug.  Ency.  of  Law,  p.  345.) 

Here  the  defendant  admits  the  existence  of  the  pipe-line, 
the  use  of  the  water,  and  its  necessity  to  plaintiff,  but  says 
it  all  existed  under  her  license  and  that  she  haa  revoked  this. 
Whether  the  right  exists  by  adverse  user  or  by  permission  is 
the  question  at  issue,  and  its  destruction  preliminary  to  a 
hearing  on  the  merits  by  regular  trial  in  court  would  have 
been  an  abuse  of  discretion  by  the  trial  court. 
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Therefore,  the  rulings  of  the  trial  court  on  the  motions 
made  should  be  affirmed.  We  do  not,  by  this  ruling,  however, 
desire  to  be  understood  as  holding,  even  impliedly,  that  an  ap- 
peal will  lie  from  the  order  denying  the  motion  to  dissolve  the 
temporary  restraining  order,  or  that  the  order  which  is 
designated  as  an  order  denying  defendant's  motion  to  dis- 
charge said  restraining  order  is  appealable.  Neither  of  these 
are  expressly  made  appealable  by  the  code.  Upon  the  hearing 
of  the  order  to  show  cause  and  the  action  of  the  court  thereon, 
the  restraining  order  ceased  to  have  any  effect  An  order 
dissolving  or  discharging  a  restraining  order  in  such  a  case 
is  not  necessary,  and  it  falls  with  a  denial  of  the  motion  for  a 
preliminary  injunction,  or  becomes  merged  in  the  latter  if 
granted.  {Son  Diego  W.  Co.  v.  Steamship  Co.,  101  CaL  218, 
[35Pac.  651].) 

Orders  appealed  from  affirmed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 


[GiT.  No.  264.    Third  Appellate  I>i8trict.-»MareIi  80,  1907.] 

WELLS,  PAEGO  &  COMPANY,  Respondent,  y.  JAMBS  P. 

McCarthy  et  al.,  AppeUants. 

Plbading — SurriGixNOT  of  Complaint — Bxvixw  upon  Appkal. — The 
suffidenQT  of  a  complaint  to  support  the  judgment  must  be  re- 
viewed on  an  appeal  from  the  judgment. 

Id. — COMPLAINT  UPON  FOBECLOSUai  OP  MOBTGAGB — SUPPIOISNOT  OP 
AVEBMINT  or  OWNSBSHIP — ^ASSIGNMKNT  BT  EXECUTRIX — PRESUMP- 
TION UPON  Appeal. — ^Where  a  complaint  upon  the  foreclosure  of 
a  mortgage  alleged  an  assignment  bj  the  executrix  of  the  will  of 
a  deceased  person,  ''pursuant  to  order  duly  made  in  the  matter  of 
ihs  estate"  of  such  deceased  person,  without  averring  specifically 
what  order  was  made  in  such  matter,  and  also  alleged  an  indorse- 
ment and  deUrery  of  the  note  to  plaintiff  by  the  executrix  with- 
out recourse,  and  that  plaintiff  has  ever  since  been,  and  now  is, 
the  holder  and  owner  thereof,  it  must  be  presumed  in  favor  of  the 
judgment,  in  the  absence  of  a  bill  of  exceptions,  that  it  was  shown 
without  objection  that  an  order  of  sale  and  an  order  confirming 
the  sale  were  properly  made  by  the  superior  court,  and  that  the  cause 
was  tried  on  the  theory  that  the  complaint  was  sufficient,  and  techni- 
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eal  objectionB  raised  for  the  first  time  on  appeal  must  be  disre- 
garded. 

Id. — ^Attempt  to  Allege  Qsdsb  of  Goubt — ^Leoal  Conclusion — ^Ulti- 
iiATB  Fact  of  Ownership  Alleged. — There  being  no  attempt  te 
allege  the  orders  of  the  court,  even  if  the  allegation  relative  thereto 
be  deemed  a  mere  legal  conclusion  and  surplusage,  the  allegation 
of  ownership  of  the  note  and  mortgage  should  be  construed  as  an 
averment  of  an  ultimate  fact  sufficient  to  supply  the  defect  and 
to  support  the  judgment. 

Id, — Proposed  Amendment  bt  Subsequent  Lienholder — ^Novation — 
Statute  of  Limitations — ^Discretion. — The  court  did  not  abuse 
its  discretion  in  refusing  to  permit  an  amended  answer  to  be  filed 
more  than  four  years  after  issue  joined,  so  as  to  plead  a  novation 
of  the  indebtedness  on  the  note  and  mortgage,  which  was  barred 
by  the  statute  of  limitation  as  against  a  subsequent  lienholder, 
and  thus  defeat  the  plaintiff's  mortgage  and  unjustly  assert 
priori^  of  defendant's  lien  thereto. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  denying 
a  new  trial.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
Bishop,  Wheeler  &  Hoefler,  for  Appellants. 
E.  S.  Pillsbuiy,  for  Respondent 

BURNETT,  J. — This  action  was  brought  to  foreclose  a 
mortgage.  There  were  over  one  hundred  defendants.  Judg- 
ment was  rendered  in  favor  of  plaintiff  for  nearly  $200,000, 
and  for  the  sale  of  the  property.  The  pleadings  are  numerous 
and  quite  voluminous,  covering  about  four  hundred  and  fifty 
pages  of  the  transcript.  Certain  of  the  defendants,  not  in- 
cluding McCarthy,  the  maker  of  the  note,  moved  for  a  new 
trial  on  a  bill  of  exceptions.  The  motion  was  denied.  They 
appeal  from  the  order  denying  their  motion  for  a  new  trial, 
and  also  from  the  judgment. 

By  appellants  two  points  are  urged  for  reversal.  One  re- 
lates to  the  sufficiency  of  the  complaint  and  must  therefore  be 
considered  on  the  appeal  from  the  judgment.  {Swift  v.  Oc" 
ddental  Min.  etc.  Co.,  141  Cal.  164,  [74  Pac.  700] ;  Sharp  v. 
Bowie,  142  Cal.  462,  [76  Pac.  62] ;  Jeiisen  v.  WiU  <fe  Finck  Co., 
150  Cal.  398,  [89  Pac.  113].)     The  other  point  is  involved  in 
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a  raling  of  the  trial  court  made  during  the  progress  of  the 
trial,  denying  the  application  of  the  appellants  to  file  an 
amended  answer.  We  shall  endeavor,  as  far  as  practicable 
within  reasonable  limits,  to  notice  the  suggestions  and  cita* 
tions  of  counsel  in  support  of  their  respective  contentions. 

There  was  a  demurrer  to  the  complaint,  general  and  speciaL 
The  special  demurrer,  however,  was  not  addressed  to  the 
particular  defect  herein  ably  and  vigorously  assailed  by  ap- 
pellants. The  portion  of  the  complaint  which  is  the  "storm- 
center"  of  the  contention  of  the  parties  is  as  follows:  **0n  or 
about  the  first  day  of  February,  1894,  pursuant  to  an  order 
theretofore  duly  made  by  the  said  Superior  Court  in  the  mat- 
ter of  the  estate  of  said  Leland  Stanford,  deceased,  the  said 
Jane  L.  Stanford,  as  executrix  of  the  last  will  and  testament 
of  Leland  Stanford,  deceased,  for  and  in  consideration  of  the 
sum  of  one  hundred  and  twenty-one  thousand  and  thirty  and 
36-100  dollars  paid  to  her  by  this  plaintiff  on  the  said  first 
day  of  February,  1894,  executed  and  delivered  to  this  plain- 
tiff an  instrument  in  writing,  whereby  she  assigned  to  this 
plaintiff  the  said  fourth  promissory  note,  and  all  moneys  due 
and  to  grow  due  thereon,  and  the  said  mortgage  executed  and 
delivered  to  the  said  Leland  Stanford,  on  the  5th  day  of  Jan- 
uary, 1891,  by  the  said  James  P.  McCarthy,  as  aforesaid. 
Thereafter,  to  wit,  on  the  same  day,  the  said  Jane  L.  Stan- 
ford, as  such  executrix,  acknowledged  the  said  assignment  be- 
fore Eugene  W.  Levy,  a  notary  public  in  and  for  the  city  and 
county  of  San  Francisco,  so  as  to  entitle  the  said  assignment 
to  be  recorded,  and  thereafter,  to  wit,  on  the  13th  day  of  Feb- 
ruary, 1894,  the  said  assig^nment  was  recorded  in  the  ofi&ce 
of  the  County  Recorder  of  the  said  city  and  county,  in  Liber 
16  of  Assignments  of  Mortgages,  beginning  at  page  330.  At 
the  same  time  with  the  execution  and  delivery  to  this  plain- 
tiff by  the  said  Jane  L.  Stanford  of  the  said  assignment. 
as  aforesaid,  she  also  endorsed  and  delivered  to  this  plaintiff 
the  said  fourth  promissory  note,  without  recourse,  and  this 
plaintiff  ever  since  then  has  been,  and  now  is,  the  holder  and 
owner  thereof." 

It  is  contended  by  appellants  that  the  facts  alleged  do  not 
show  that  the  estate  of  Stanford  ever  parted  with  the  title  to 
the  obligation,  and  hence  that  no  cause  of  action  is  stated  in 
behalf  of  plaintiff.  The  proposition  is  sound  and  will  not  be 
gainsaid  that  there  must  be  some  allegation  sufficient,  accord- 
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ing  to  the  rules  of  pleading,  to  show  title  in  plaintiff  or  else 
the  general  demurrer  should  have  been  sustained.  The  diffi- 
culty is  in  making  an  application  of  the  elementary  principles 
to  the  particular  facts  of  the  case. 

To  be  more  specific,  appellants  urge  that  "where  title  to  a 
chose  in  action  is  deraigned  through  a  transfer  alleged  to  have 
been  made  by  an  executrix,  the  complaint  must  show:  1.  A 
power  of  sale  conferred  by  will,  or  by  an  order  of  sale ;  2.  A 
sale  pursuant  to  the  power;  3.  A  confirmation  of  sale."  As- 
suming that  the  order  of  court  to  which  reference  is  made  in  the 
complaint  refers  to  the  order  of  sale,  then  it  follows,  according 
to  appellants'  argument,  that  there  is  no  allegation  whatever 
of  the  order  of  confirmation  and  that  therefore  one  of  the  es- 
sential links  in  the  chain  of  title  is  lacking.  Section  1517, 
Code  of  Civil  Procedure,  is  involved,  which  provides:  "No 
sale  of  any  property  of  an  estate  of  a  decedent  is  valid  unless 
made  under  order  of  the  Superior  Court,  except  as  otherwise 
provided  in  this  chapter.  All  sales  must  be  under  oath  re- 
ported to  and  confirmed  by  the  court  before  the  title  of  the 
property  sold  passes."  It  is  not  controverted  that  the  case  at 
bar  does  not  fall  within  the  purview  of  the  exception  men- 
tioned in  said  section. 

In  Lindsay  v.  Mclnemey,  62  N.  J.  L.  524,  [41  AtL  701],  it 
is  declared:  "With  certain  exceptions,  not  now  pertinent^ 
title  and  estate  must  always  be  pleaded  with  fullness  and  par- 
ticularity. When  claim  is  made  by  the  assignee  of  a  chose  in 
action  assignable  at  law  by  suit  thereon  in  his  own  name,  the 
fact  of  the  assignment  must  be  pleaded  by  direct  avermwit.'* 
But,  as  well  pointed  out  by  respondent,  in  the  Lindsay  case, 
the  fact  was  as  stated  by  the  court  in  its  opinion :  "No  assign- 
ment of  the  bond  is  averred  or  can  be  gathered  even  by  infer" 
ence.  In  the  stating  part  of  the  pleading  there  is,  generally, 
but  not  always,  added  to  the  name  of  Murphy,  where  occur- 
ring, the  designation  'assignor  as  aforesaid,'  and  to  that  of 
the  plaintiff  the  designation  *  assignee  as  aforesaid,'  but  there 
is  no  averment,  direct  or  indirect,  of  any  assignment  of  the 
bond.  •  .  .  For  want  of  such  averment,  this  declaration  must 
fall."  The  principle  of  the  case  is  undoubtedly  sound,  but 
the  situation  was  manifestly  different  from  what  is  disdosed 
by  the  complaint  herein. 

The  scope  of  Stevens  v.  Bowers,  16  N.  J.  L.  16,  is  shown  by 
the  following  quotation:  "The  plaintiff  declares  on  a  bond 
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made  to  two  and  sets  out  a  title  to  it  derived  from  one  of 
them  only,  without  showing  how  he  became  the  sole  owner,  or 
by  what  authority  he  undertook  to  assign  the  whole  bond." 

In  Smith  v.  Dean,  19  Mo.  63,  it  is  held  that  in  an  action 
upon  a  bond  by  an  assignee,  a  general  allegation  that  the 
plaintiff  is  the  legal  holder  is  insufficient.  The  court  said: 
"The  plaintiff  must  state  facts  that  give  him  the  title  to  the 
bond,  when,  upon  its  face,  the  title  appears  to  be  in  another.** 

White  V.  Brown,  14  How.  Pr.  282,  is  somewhat  similar.  It 
was  an  action  upon  a  promissory  note.  The  payee  in  the  note 
was  William  Rork  and  the  only  allegation  connecting  the 
plaintiff  with  the  obligation  was  that  he  was  then  the  hona  fide 
owner  and  holder  of  the  said  note.  The  court  said :  **The  com- 
plaint in  this  action  does  not  show  any  title  in  the  plaintiff 
to  the  note  set  up  in  it,  as  an  indorser,  or  a  party  to  the  note 
or  any  right  as  such  to  maintain  an  action  upon  it**  Hence, 
the  demurrer  was  sustained.  The  last  two  cases  are  more 
directly  in  point  than  some  of  the  others,  but  the  allegations  of 
the  complaint  in  each  were  manifestly  not  so  comprehensive  as 
in  the  case  at  bar. 

In  this  connection  it  is  contended  that  the  allegation  of  the 
execution  of  the  assignment  by  the  executrix  is  not  sufficient 
because  such  execution  by  the  executrix  in  the  absence  of  an 
order  of  confirmation  convej^s  no  title.  This  doctrine  is  clearly 
established  and  must  follow  from  the  provisions  of  said  section 
1517,  Code  of  Civil  Procedure,  and  it  has  been  so  declared  by 
the  supreme  court  in  Horton  v.  Jack,  115  Cal.  29,  [46  Pac. 
920] :  "No  sale  of  any  property  of  the  estate  of  a  deceased 
person  passes  any  title  unless  it  is  confirmed  by  the  probate 
court  .  .  .  Whether  or  not,  then,  this  sale  was^  in  fact,  made 
to  satisfy  a  debt  of  the  estate,  it  is  clear  that  neither  the  sale 
nor  the  supposed  payment  was  sanctioned  by  the  probate 
court,  and  that,  therefore,  the  title  to  the  property  remained 
in  the  estate.'*  (See,  also,  Wickersham  v.  Johnston,  104  Cal. 
407,  [43  Am.  St.  Rep.  118,  38  Pac.  89] ;  Bovard  v.  Dickensan, 
131  Cal.  162,  [63  Pac.  162].) 

Again,  it  is  urged  that  the  allegations  as  to  the  order — admit- 
ting it  to  refer  either  to  the  order  of  sale  or  of  confirmation — ^ii 
utterly  insufiSicient  because  it  is  not  a  positive  averment,  but 
at  most  presents  the  facts  by  way  of  recital  or  as  a  legal  con- 
clusion. Certain  cases  are  cited  to  show  the  insufScienoy  of 
this  method  of  disclosing  a  material  fact. 

€  CaL  App.— 20 
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In  Christy  v.  Dana,  42  Cal.  178,  the  court  said:  **0n  exam- 
ining the  answer,  we  find  no  new  matter  which  was  materiaL 
It  avers,  it  is  true,  that  the  plaintiff's  debt  was  barred  by  the 
discharge  in  insolvency,  but  that  is  only  a  conclusion  of  law 
and  not  a  fact/* 

It  is  manifestly  so,  but  that  it  was  immaterial  in  that  par- 
ticular case  is  shown  by  the  following  declaration  of  the 
court:  **It  is  evident  the  plaintiff  was  entitled  to  enforce 
his  mortgage  as  against  the  land,  notwithstanding  the  personal 
liability  of  Dana  for  the  debt  may  have  been  barred  by  the 
discharge." 

In  Wheeler  v.  West,  71  Cal.  127,  [11  Pac.  871],  the  answer, 
among  other  things,  averred:  ''That  these  defendants  .  .  . 
were  actually  engaged  in  working  and  mining  said  part  of  said 
claim,  pursuant  to  a  contract  and  agreement  between  plaintiffs 
and  themselves."  In  support  of  this  averment,  over  the  ob- 
jection of  plaintiffis,  evidence  was  received  of  a  verbal  contract 
between  the  parties.  The  objection  was  made  upon  the 
ground  ''that  no  contract  was  pleaded  in  the  answer,  and  no 
issue  raised  on  any  contract."  The  court  said:  "A  contract 
relied  upon  as  a  cause  of  action  or  defense  to  an  action  should, 
where  opportunity  is  afforded,  be  pleaded  either  in  haec  verba 
or  according  to  its  legal  intendment  and  effect.  The  attempted 
plea  of  the  contract  by  defendant  was  by  way  of  confession 
and  avoidance  of  the  wrongful  acts  charged  in  the  amended 
complaint,  and  as  pleaded  amounted  to  no  more  than  a  con- 
clusion of  law.  The  objection  to  the  evidence  should,  there- 
fore, have  been  sustained."  The  circumstance  that  objection 
was  made  to  the  evidence  differentiates  that  case  from  this. 
In  the  case  at  bar,  all  intendments  being  in  favor  of  the  judg- 
ment and  the  bill  of  exceptions  not  purporting  to  give  the  tes- 
timony or  the  proceedings  except  as  bearing  upon  the  ques- 
tion of  amendment,  hereafter  considered — ^it  must  be  pre- 
sumed, if  required  to  uphold  the  judgment,  that  it  was  shown, 
without  any  objection  whatever,  that  an  order  of  sale  and  an 
order  confirming  the  sale  were  properly  made  by  the  superior 
court  It  is  true  appellants  filed  a  demurrer,  but  they  should 
have  objected  to  the  evidence,  in  view  of  the  nature  of  the 
defect  complained  of  in  the  complaint,  in  order  that  plaintiff, 
if  so  advised,  might  have  amended  its  pleading.  Considering 
the  condition  of  the  record,  it  must  be  assumed  that  the  cause 
was  tried  upon  the  theory  that  the  complaint  was  sufficient^ 
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and  it  is  proper  to  invoke  the  rule  to  the  effect  that  technical 
objections  raised  for  the  first  time  on  appeal  must  be  disre- 
garded. {Oreiss  v.  State  Investment  Co.,  98  Cal.  242,  [33  Pac. 
195] ;  Ahner  Doble  Co.  v.  Keystone,  145  CaL  490,  [78  Paa 
1050].) 

Appellants  earnestly  contend  that  this  consideration  injects 
into  the  case  a  false  quantity,  that  the  presumption  if  indulged 
is  utterly  without  importance  because  nothing  can  aid  a  com- 
plaint which  fails  in  a  material  and  necessary  averment.  It 
is  true  that  it  is  of  no  consequence  whether  such  evidence  was 
admitted  without  objection  or  not  if  there  is  an  absolute 
failure,  and  no  attempt  to  allege  some  material  fact,  but  it  is 
held  by  the  authorities  that  it  does  become  of  moment  when 
there  is  an  imperfect  exhibition  in  the  complaint  of  such  fact, 
which  is  the  case  here. 

In  Burkett  v.  Oriffith,  90  Cal.  531,  [25  Am.  St.  Rep.  151, 
27  Pac.  527],  the  rule  is  stated  as  follows:  ** Argumentative 
pleading  is  no  more  permissible  under  the  code  than  it  was 
at  common  law.  Matters  of  substance  must  be  alleged  in 
direct  terms,  and  not  by  way  of  recital  or  reference.  What- 
ever is  an  essential  element  to  a  cause  of  action  must  be 
presented  by  a  distinct  averment,  and  cannot  be  left  to  an 
inference  to  be  drawn  from  the  construction  of  a  document 
attached  to  the  complaint."  In  that  case  the  demurrer  was 
both  general  and  special.  It  was  sustained  by  the  trial  court 
and  upheld  by  the  supreme  court.  The  complaint  was  rad- 
ically defective  in  several  respects,  and  the  ruling  was  un- 
doubtedly correct 

In  People  v.  Jones,  123  Cal.  299,  [55  Pac.  992],  it  is  de- 
clared: ''It  is  a  rule  of  pleading,  both  in  civil  and  criminal 
actions,  that  the  lack  of  direct  and  positive  averments  of  a 
fact  cannot  be  supplied  by  intendment  or  implication,  and 
where  the  fact  is  stated  only  argumentatively,  or  by  way  of 
recital  or  reference,  it  is  insufficient."  In  that  case,  the  re- 
cital condemned  was:  ''B.  A.  Jones,  acting  as  the  agent  of  said 
Kempling  and  wife."  No  doubt  the  court  stated  the  general 
rule  correctly,  but  it  seems  that  it  was  not  necessary  to  the 
decision,  because  the  court  proceeds:  ''But  aside  from  this 
view  of  the  matter,  we  cannot  regard  the  answer  of  defend- 
ant as  constituting  perjury."  So  that  the  demurrer  was,  in 
view  of  the  court,  properly  sustained  independently  of  the 
formal  defect  in  the  allegation  of  the  agency. 
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In  the  case  of  Knox  v.  Buckman  Contracting  Co,,  139  Cal. 
598,  [73  Pac.  428] ,  the  supreme  court  enforces  the  rule  in 
reference  to  the  allegation  of  nonpa3mfient  of  promissory  notes 
which  was  held  controlling  in  former  cases.  It  is  there  stated : 
''The  action  is  upon  several  promissory  notes,  but  the  only 
averment  in  the  complaint  as  to  a  breach  of  appellant's  con- 
tract to  pay  any  one  of  the  notes  is  this :  '  That  the  whole  of 
said  note  is  owing  from  said  defendants  to  said  plaintiff.'  It 
has  been  frequently  held  by  this  court  that  such  an  averment 
is  not  an  averment  of  the  fact  of  nonpayment,  and  that  a  com- 
plaint in  such  a  case  which  contains  no  other  averment  as  to 
nonpayment  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action."  No  doubt  the  court  felt  constrained  by  its  former 
decisions  in  that  particular  class  of  cases,  although  it  must  be 
admitted  that  the  rule  is  greatly  relaxed  in  the  case  of  Pen- 
rose V.  Winter,  135  CaL  289,  [67  Pac.  772],  wherein,  as  stated 
in  the  syUabus,  it  is  held  that:  ''In  an  action  to  foreclose  a 
mortgage,  an  averment  in  the  complaint  that  a  specified  sum  is 
'now  due  and  owing,'  though  the  statement  of  a  legal  con- 
clusion, in  which  the  material  fact  of  nonpayment  is  implied, 
is  sufficient  to  sustain  a  judgment  by  default ' '  And,  further- 
more, in  the  discussion  of  that  case  by  the  learned  chief  justice, 
he  submits  some  reflections  directly  applicable  to  the  case  at 
bar:  ''The  second  objection  to  the  judgment  is  that  the  com- 
plaint shows  the  note  and  mortgage  to  have  been  given  to 
John  S.  Craig,  described  in  both  instruments  as  the  guardian 
of  Ora  and  Rebecca  Eiler,  minors,  etc. ;  that  this  shows  that 
Craig  had  the  legal  title  to  the  note,  and  there  is  no  allegation 
of  an  assignment  to  plaintiff.  This  oijection,  I  think,  is  an- 
swered by  the  same  reasoning  that  answers  the  objection  that 
there  is  no  allegation  of  nonpayment.  It  is  true  there  is 
no  direct  allegation  of  an  assignment,  but  there  is  an  aUegch 
tion  which  implies  an  assignment  It  is  alleged  that  the  plain- 
tiff, as  the  guardian  of  said  minors,  and  as  successor  of  Craig, 
etc.,  is  now  the  lawful  owner  and  holder  of  the  note  and 
mortgage.  If  an  assignment  was  necessary  to  make  plaintiff 
the  lawful  owner  and  holder  of  the  mortgage,  then  he  has 
alleged  a  legal  conclusion  which  implies  an  assignment,  and 
this  after  judgment  by  default  is  sufficient  to  support  the  judg* 
ment  It  may  be  added  that  the  objection  last  considered 
would  come  with  more  force  from  the  maker  of  the  note  and 
mortgage  than  from  the  appellant "    The  logic  of  the  opinion 
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and  of  some  others  which  will  be  considered  is  that  under  cer- 
tain circumstances  the  allegation  of  what  is  usually  regarded 
aa  a  legal  conclttsion  supplies  the  want  of  an  averment  of  a 
material  fcu^t,  and  renders  the  judgment  safe  from  attack 
on  the  ground  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  What  diflference  in  this 
respect  can  there  be  between  a  default  judgment  and  a  judg- 
ment after  trial  t  It  needs  no  citation  of  authorities  to  sup- 
port this  proposition — ^and,  indeed,  it  is  so  implied  in  section 
434,  Code  of  Civil  Procedure — that  the  objection  of  insuffi- 
ciency of  facts  can  be  made  at  any  time.  The  defendant  is 
not  required  to  appear  in  the  trial  court  and  file  a  demurrer 
in  order  to  make  the  objection  available,  and  if  the  objection 
can  be  made  at  any  time  while  the  cause  is  in  the  course  of 
adjudication,  it  can  be  made  with  equal  force  after  judgment 
in  the  trial  court  as  before.  And  if  the  allegation  of  a  legal 
conclusion  is  an  answer  to  the  objection  when  made  after  judg- 
ment by  default,  it  must  be  a  sufficient  answer  when  the  objec- 
tion is  raised  by  a  general  demurrer  before  trial.  Mr.  Justice 
McParland  was  undoubtedly  correct  in  his  dissenting  opinion 
in  the  Penrose  case,  supra,  in  the  following  statement:  **And, 
of  course,  the  objection  that  a  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  may  be  taken  at  any 
time.  Such  an  objection  is  not  waived  by  default."  Again, 
in  the  case  at  bar,  it  would  seem  to  be  sacrificing  the  spirit 
of  the  law  to  the  letter  to  hold  that  the  allegation  that  the 
plaintiff  is  the  owner  and  holder  of  the  note  is  simply  a  con- 
clusion of  law,  and  must  be  entirely  disregarded,  because,  per- 
chance, the  plaintiff  has  attempted,  although  ineffectually,  to 
allege  certain  facts  by  virtue  of  which  he  has  become  such 
owner  and  holder.  That  course  would  be  rather  to  allow  tech- 
nical objections  to  the  judgment  "to  prevail  against  its  sub- 
stantial justice.*'  Every  purpose  of  orderly  and  correct  pro- 
cedure would  be  subserved  by  holding  that  the  allegation  of 
ownership  is  that  of  an  ultimate  fact,  notwithstanding  an 
attempt  to  deraign  title.  If  necessary  to  inform  the  antago- 
nist of  the  source  or  grounds  of  plaintiff's  title,  more  specific 
allegations  should  be  required  when  the  complaint  is  chal- 
lenged by  a  special  demurrer  or  a  motion  to  make  more  certain 
if  the  latter  pleading  is  to  be  countenanced.  The  reason  for 
holding  that  an  allegation  of  ownership  is  sometimes  regarded 
a  conclusion  of  law,  as  stated  in  OruweU  v.  Seybolt,  82  CaL 
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7,  [22  Pac.  938],  is  as  follows:  ""Where,  however,  the  pleader 
sets  forth  specifically  the  links  in  his  chain  of  title,  a  general 
allegation  of  ownership  will  be  treated  as  a  mere  conclusion 
from  the  facts  stated,  and  will  not  cure  any  defect  in  the 
chain  relied  upon.  It  wiU  be  presumed  that  every  fact  has 
been  alleged  which  can  be  proven."  If  when  an  attempt  is 
made  to  deraign  title  the  reason  for  holding  that  an  allegation 
of  ownership  is  a  legal  conclusion  is  based  upon  the  presump- 
tion that  every  fact  has  been  alleged  which  can  be  proved, 
the  reason  of  the  rule  fails,  and,  therefore,  the  rule  itself  does 
not  apply  when,  instead  of  facts,  conclusions  of  law  are  alleged 
in  the  deraignment  of  title.  There  is  here  an  attempt  to  allege 
the  orders  of  the  court  If  the  allegation  respecting  them 
should  be  considered  a  mere  legal  conclusion,  then  the  allega- 
tion of  ownership  should  be  construed  as  an  averment  of  a 
fact  and  sufficient  to  uphold  the  judgment. 

The  case  of  Marsh  v.  Superior  Court,  88  Cal.  596,  [26  Pac. 
962],  cited  by  appellants,  is  manifestly  different.  There  it  is 
held  that  "the  averment  that  the  petition  filed  in  the  superior 
court  asking  for  the  removal  of  the  said  Whiteside  'contained 
no  allegation  of  any  legal  cause  why  said  Whiteside  should  be 
removed'  is  but  the  statement  of  a  conclusion  of  law,  and  is 
not  equivalent  to  a  direct  allegation  that  said  petitioner  did 
not  charge  that  said  Whiteside  had  violated  or  was  unfit  to 
execute  the  duties  of  trustee  under  said  deed  of  assignment." 
"Legal  cause"  is  necessarily  the  deduction  from  some  act, 
event  or  circumstance,  while  "owning,"  and  especially  "hold- 
ing" describe  and  imply  an  act,  event  and  circumstance.  Can 
it  be  said  here  that  there  is  an  entire  absence  of  averment  of  the 
transfer  of  title  from  the  estate  of  Stanford  to  plaintiff,  so 
that  no  evidence  could  be  received  of  that  fact  at  the  trial  f 
We  must  answer  that  question  in  the  affirmative  to  reverse 
the  judgment  on  the  ground  of  the  insufficiency  of  the  com- 
plaint. Respondent,  in  its  opening  brief,  claims  that  "pur- 
suant to  an  order  theretofore  duly  made,"  etc.,  does  not  refer 
to  the  order  of  sale,  "but  concisely  pleads  the  ultimate  fact  of 
the  order  pursuant  to  which  the  transfer  was  and  alone  could 
be  made,  that  is  to  say,  the  order  of  confirmation. "  In  its  sup- 
plementary brief,  the  position  is  shifted,  and  it  is  contended 
that  it  refers  to  the  order  of  sale.  But  it  only  illustrates  the 
element  of  uncertainty  involved  in  the  form  of  expression. 
It  is  uncertain  whether  it  refers  to  one  or  the  other,  and  for 
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that  reason  is  subject  to  a  special  demurrer.  But  does  the 
fact  that  it  is  in  the  form  of  a  recital,  or  in  the  nature  of  a 
legal  conclusion,  preclude  the  court  from  considering  it  in 
order  to  uphold  the  judgment  as  against  a  general  demurrer  ¥ 

In  Hill  V.  Haskin,  51  Cal.  177,  it  was  contended  by  appellant 
that  the  complaint  was  radically  defective  because  it  did  not 
aver  an  offer  to  account,  on  the  ground  that  this  was  a  condi- 
tion precedent  to  the  right  to  maintain  an  action.  The  su- 
preme court  said:  *'But  inasmuch  as  the  plaintiff  could  not 
legally  demand  payment  of  the  defendant  until  he  had  first 
offered  to  account,  the  averment  that  'he  made  due  demand' 
is  a  sufiScient  allegation  in  the  absence  of  a  special  demurrer 
to  let  in  proof  of  the  offer  to  account.  It  was  but  a  defective 
statement  of  a  material  fact.  Instead  of  alleging  the  fact 
directly,  it  was  stated  only  inf erentially,  and  might  have  been 
demurred  to  on  this  ground.  .  .  .  But,  having  proceeded  to 
trial  without  interposing  the  objections,  it  was  too  late  after- 
ward for  the  defendant  to  raise  the  point  that  the  offer  to  ac- 
count ought  to  have  been  averred  with  greater  precision  and 
directness."  It  is  somewhat  difficult  to  see  how  an  allegation 
that  he  made  due  demand  is  even  an  imperfect  attempt  to 
state  that  he  ''offered  to  account,"  but  the  decision  indicates 
a  just  and  wise  purpose  of  the  higher  court  to  avoid  technical- 
ities in  furtherance  of  justice. 

In  Chase  v.  Evoy,  58  Cal.  352,  an  allegation  that  "the  claim 
was  duly  verified  by  the  oath  of  plaintiff  in  the  form  pre- 
scribed by  law"  was  held  to  be  sufficient  as  against  a  general 
demurrer. 

In  Grant  v.  Sheerin,  84  Cal.  198,  [23  Pac.  1094],  it  was 
alleged  that  "plaintiff  as  such  executrix  has  demanded  from 
defendant  an  accounting  of  said  sale  and  the  payment  to  her 
of  the  purchase  price  of  said  monument.  And  defendant  has 
refused,  and  still  refuses,  to  account  for  or  pay  the  same  or 
any  part  thereof."  There  was  no  allegation,  except  inf  eren- 
tially, of  nonpayment.  The  supreme  court,  however,  said: 
"In  our  opinion,  the  complaint  in  this  case  stated  a  cause  of 
action,  and  it  was  sufficient  when  tested  only  by  a  general 
demurrer." 

From  Alexander  v.  McDow,  108  Cal.  29,  [41  Pac.  24],  we 
make  this  quotation:  "Thus,  while  a  judgment  will  not  relieve 
from  the  entire  absence  of  a  necessary  averment,  it  will  cure 
defects  in  all  such  averments  as  may  by  fair  and  reasouabio 
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intendment  be  found  to  have  been  pleaded  although  defec- 
tively. The  gravamen  of  the  charge  against  the  complaint  is 
that  it  fails  to  make  the  necessary  averment  of  assignment  to 
plaintiff.  .  .  .  Assignment  of  it  (the  note),  therefore,  became 
necessary  to  convey  title.  But  such  an  instrument  may  be  as- 
signed by  indorsement  as  fully  as  may  a  negotiable  instrument. 
The  assignment  is  pleaded  in  the  complaint  with  Caesarian 
brevity  by  the  single  word  indorsed,  followed  by  the  quota- 
tion (Pay  to  Jules  Alexander.  Levy  and  Alexander).  This, 
however,  is  aided  by  the  subsequent  statement  that  the  prin- 
cipal and  interest  are  due  from  defendant  to  plaintiff.  By 
fair,  if  not  by  necessary,  implication,  we  learn  from  this  that 
Levy  and  Alexander  assigned  the  instrument  by  indorsement 
and  delivered  it  to  plaintiff,  and  that  plaintiff  then  became 
and  now  is  the  owner  and  holder  of  it.  So  construed  the  com- 
plaint will  support  the  judgment,  although" — Mr.  Justice 
Henshaw  somewhat  facetiously,  but  significantly,  remarks — 
"it  must  be  added  that  the  weight  is  about  all  it  is  capable 
of  sustaining." 

And  in  City  of  Santa  Barbara  v.  Eldred,  108  Cal.  297, 
[41  Pac.  410] ,  the  supreme  court,  speaking  through  Mr.  Justice 
Temple,  states  the  rule  as  follows :  "The  action  was  brought  to 
collect  a  municipal  tax,  and  to  the  complaint  a  general  demur- 
rer  was  interposed.  It  was  overruled  and  defendant  an- 
swered. He  now  specifies  a  great  many  alleged  defects  in  the 
complaint.  Many  of  them  are,  in  effect,  that  the  complaint  is 
ambiguous  or  uncertain.  Such  objections  cannot  be  reached 
on  general  demurrer.  Nor  can  the  other  objections,  which 
merely  amount  to  criticisms  upon  the  sufficiency  of  the  state- 
ment, as  that  the  essential  facts  appear  only  inferentially,  or 
as  conclusions  of  law  or  by  way  of  recitals  prevail  on  sv^h  de- 
murrer. There  must  he  a  total  absence  of  some  material  fad 
to  justify  us  in  sustaining  a  demurrer  of  this  character.** 
This  decision  is  severely  criticised  by  appellants.  They  de- 
clare it  to  be  against  every  other  authority  in  England  or 
America,  in  holding  that  a  conclusion  of  law  may  protect  a 
complaint  from  the  attack  of  a  general  demurrer.  It  may  be 
that  other  decisions  do  not  so  hold  in  so  many  words,  but  there 
are  well-considered  cases  holding  in  effect  that  where  there 
is  an  ineffectual  attempt  to  deraign  title  the  allegation  of 
"holding  and  ownership"  may  be  regarded  in  the  determina- 
tion of  the  question  whether  the  complaint  states  a  cause  of 
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action.  We  have  already  cited  two  of  those  cases  from  this 
state.  There  is,  no  doubt,  some  inconsistency  shown  in  the 
judicial  literature  upon  this  subject,  but  the  later  cases  hold 
as  we  have  stated. 

In  Estate  of  Behrens,  130  Cal.  416,  [62  Pac.  603],  as  stated 
in  the  syllabus,  it  is  held  that  ''upon  the  contest  of  the  pro- 
bate of  a  will,  the  description  of  the  contestants  as  'brother 
and  sister  and  heirs  at  law'  of  the  deceased,  in  the  introducing 
sentence  of  their  opposition  to  the  probate,  without  any  direct 
averment  of  their  heirship,  constitutes  an  inferential  averment 
thereof,  which,  in  the  absence  of  a  demurrer  to  the  opposition, 
will  be  held  sufficient  after  judgment"  It  is  true  there  was 
no  demurrer  to  the  opposition,  but  the  same  result  must  have 
been  reached  in  the  presence  of  a  general  demurrer. 

There  are  many  other  cases  to  the  same  effect.  Admittedly, 
none  of  the  decisions  cited — and  they  have  all  been  exam- 
ined— ^presents  identically  the  same  phraseology  as  we  find  in 
the  complaint  before  us.  But  a  fair  consideration  of  the  au- 
thorities, keeping  in  view  that  ''the  court  must,"  as  provided 
in  section  475,  Code  of  Civil  Procedure,  **in  every  stage  of  an 
action,  disregard  any  error,  improper  ruling,  instruction,  or 
defect,  in  the  pleadings  or  proceedings  which,  in  the  opinion 
of  said  court,  does  not  affect  the  substantial  rights  of  the 
parties,"  leads  to  the  conclusion  that  the  complaint  is  not  so 
defective  as  to  be  insufficient  to  support  the  judgment  In 
view  of  the  technical  nature  of  the  objections  urged  and  the 
manifest  justice  of  the  determination  of  the  cause  reached 
l^  the  trial  judge,  if  deemed  necessary  to  support  the  judg* 
ment,  any  appellate  court  should  and  could  hold,  without 
doing  violence  to  any  rule  of  pleading  or  principle  of  equity, 
that  as  against  a  general  demurrer,  there  was  either  a  suffi* 
cient  attempt  to  allege  the  orders  of  the  probate  court,  or  that 
if  the  form  of  pleading  adopted  in  that  behalf  constitutes 
simply  a  legal  conclusion  and  such  legal  conclusion  must  be 
disregarded,  then  the  defect  is  supplied  by  the  averment  of  the 
ultimate  fact  that  plaintiff  is  the  owner  and  holder  of  the  note 
in  controversy.  Any  other  view,  it  seems  to  us,  would  be  a 
reproach  to  the  law  and  almost  a  wanton  infraction  of  the 
principles  of  equity. 

To  understand  the  significance  of  the  other  objection,  the 
following  facts  must  be  observed :  The  complaint  contains  the 
usual  allegation  that  certain  defendantSi  including  the  appel- 
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lants,  claim  some  right  or  interest  in  the  property,  but  that 
it  is  subsequent  and  subordinate  to  plaintiff's  lien.  Appel- 
lants answered  this  allegation  as  follows:  ''Defendants  admit 
that  they  have  and  claim,  and  that  each  of  them  has  and 
claims,  an  interest  in  certain  portions  of  the  property  de- 
scribed in  the  said  complaint,  but  deny  that  their  said  interest, 
or  that  the  interest  of  any  of  them,  is  subsequent  or  is  sub- 
ordinate or  is  subject  to  the  lien  of  the  said  mortgage."  The 
allegation  of  the  indorsement  and  delivery  of  the  promissory 
note  contained  in  the  complaint  was  denied  in  said  answer  as 
follows:  "Defendants  deny  that  on  or  about  February  1st, 
1894,  or  at  any  other  time,  or  at  all,  Jane  L.  Stanford  indorsed 
and  delivered  or  indorsed  or  delivered  to  the  said  plaintiff 
the  said  fourth  promissory  note,  described  and  set  forth  in 
paragraph  15  of  the  said  complaint,  and  that  the  said  plain- 
tiff ever  since  has  been  and  now  is  the  owner  and  holder  or 
owner  or  holder  of  said  note."  The  answer  further  denies 
"that  there  is  any  sum  or  amount  whatever  now  due,  unpaid 
or  owing  upon  the  said  promissory  note." 

By  reason  of  the  foregoing  allegations  and  denials  appel- 
lants claimed  the  right  at  the  trial  to  introduce  evidence  of  a 
novation,  or,  as  it  appears  in  the  bill  of  exceptions:  "That 
while  plaintiff  was  putting  in  its  case  the  defendants  herein- 
after named  repeatedly  endeavored  upon  cross-examination  to 
introduce  in  evidence  the  agreement  set  out  in  the  proposed 
amended  answer  hereinafter  contained,  but  objection  being 
made  by  plaintiff  an  the  ground  that  said  matter  was  not  cross- 
examination,  the  same  was  ruled  out.  That  after  the  close  of 
plaintiff's  case,  said  defendants  hereinafter  named  proceeded 
to  and  did  offer  in  evidence,  without  any  objection,  their  re- 
spective chains  of  title  and  claims  to,  in  or  upon  the  property 
involved  in  this  action."  Thereupon  said  defendants  offered 
in  evidence  the  agreement  set  out  in  said  proposed  amended 
answer,  which  was  offered,  so  counsel  stated,  "for  the  purpose 
of  showing  that  said  note  had  been  supplemented,  changed 
and  modified  and  that  the  same  is  no  longer  a  valid  or  existing 
obligation  of  any  kind  or  character,  that  being  a  new  and 
different  agreement  substituted  in  this  suit."  In  response 
to  a  question  by  the  court,  counsel  for  appellants  stated  that 
the  paper  in  question  constituted  an  agreement  of  the  parties 
in  interest  whereby  the  amount  due  is  $121,000,  instead  of 
$112,500,  as  provided  in  the  note  upon  which  the  suit  was 
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brought,  and  that  it  was  to  bear  a  greater  rate  of  interest  and 
that  the  amount  due  was  to  be  paid  in  two  installments  instead 
of  one,  etc.  In  other  words,  the  instrument  is  one  which 
shows  a  complete  novation  as  to  this  promissory  note.  ''First, 
as  to  the  change  in  the  amount  of  the  note,  and,  second,  as  to 
the  times  of  payment,  and  the  payments,  and  the  rate  of  inter- 
est which  it  shall  bear,  and  as  to  the  terms  upon  which  this 
mortgage  shall  be  released,  and  providing  that  the  mortgage, 
as  modified,  shall  stand  as  security  for  the  new  amount,  and  in 
the  event  of  foreclosure  interest  shall  be  given  at  the  rate  in- 
dicated.'* Upon  objection  being  made  upon  the  ground  that 
it  was  not  addressed  to  any  issue  in  the  case,  the  court  declined 
to  admit  the  evidence,  holding  that  it  was  not  admissible  under 
the  pleadings,  and  should  be  specially  pleaded.  Subsequently 
appellants  asked  leave  to  file  an  amended  answer  setting  up 
this  agreement  and  alleging  in  appropriate  phraseology  that 
it  was  executed  as  a  novation  and  also  setting  up  the  bar  of 
the  statute  of  limitations  against  the  enforcement  of  this  new 
obligation.    The  court  sustained  plaintiff's  objections. 

Appellant  Henshaw  then  made  application  to  file  an 
amended  answer  setting  out  the  same  agreement  as  a  novation 
and  alleging  that  by  virtue  of  the  novation  his  own  mortgage 
became  a  first  lien  upon  the  premises,  and  that  any  claim,  lien 
or  demand  of  the  plaintiff  was  subsequent  and  subordinate 
thereto,  and  also  ''that  on  the  14th  day  of  January,  1896,  the 
defendant  duly  commenced  an  action  in  the  Superior  Court  of 
the  City  and  County  of  San  Francisco  against  the  plaintiff 
above  named,  and  against  the  defendants,  James  P.  McCarthy 
and  William  Fitzhugh,  and  others,  for  the  purpose  of  fore- 
dosing  his  aforesaid  mortgage ;  that  said  action  is  still  pending 
and  undetermined."  In  support  of  the  opposition  to  the  ap- 
plication, counsel  for  plaintiff  stated:  "This  is  the  first  time 
that  this  instrument  has  been  brought  into  this  action.  The 
answer  of  these  defendants  was  filed  on  the  2d  day  of  April, 
1899.  This  action  was  begun  on  the  4th  day  of  January, 
1898.  Their  answer  was  filed  more  than  four  years  ago.  In 
the  meantime,  if  there  has  been  a  novation  of  this  original  ob- 
ligation by  reason  of  the  execution  of  this  agreement,  any 
cause  of  action  stated  in  this  amendment  on  that  new  obliga- 
tion has  become  barred  by  the  statute  of  limitations."  Be- 
sides^ it  was  contended  that  it  was  unconscionable  on  their 
part — ^never  having  apprised  the  plaintiff  of  it — ^to  set  up  a 
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defense  which  would  deprive  plaintiff  of  its  cause  of  action. 
The  court,  in  sustaining  the  objection,  stated:  ''Mr.  Henshaw 
ifl  not  in  privity  with  this  contract,  or  with  any  of  the  parties 
to  the  contract.  Whatever  rights  he  acquired  were  acquired 
before  this  was  executed.  If  a  suit  was  brought  upon  this 
agreement  and  he  was  made  a  party,  and  he  alleged  that  he 
had  a  mortgage  prior  to  the  making  of  the  agreement,  he 
would  plead  lumself  out  of  court  If  the  defense  were  al- 
lowed it  would  have  the  effect  of  making  his  mortgage 
previous  to  the  plaintiff's,  and  it  would  defeat  the  rights  of 
all  of  the  defendants.  Now,  here  is  a  party  who  has  known 
of  this  agreement  and  has  not  pleaded  it,  and  now  to  ask  to 
plead  it  would  have  the  effect  of  giving  him  a  prior  lien,  and  I 
think  it  would  be  an  inequitable  thing  to  do."  It  would  seem 
that  any  judge  would  take  the  same  view  of  it.  It  is  true,  sb 
contended  by  counsel,  that  courts  should  be  liberal  in  allowing 
amendments  for  the  purpose  of  aiding  and  facilitating  the 
trial  of  causes  upon  their  merits.  Ordinarily,  an  application 
to  amend  a  pleading  to  present  more  fully  or  accurately  a 
cause  of  action  or  a  defense  should  be  granted  upon  such 
terms  as  shall  appear  just  In  Farmers'  Nat  Oold  Bank  v. 
Stover,  60  Cal.  396,  it  is  said:  ''An  amendment  of  pleadings 
should  be  allowed  at  any  stage  of  the  trial  when  it  is  necessary 
for  the  purpose  of  justice."  (See,  also,  Ouidery  v.  Oreen,  95 
Cal.  630,  [30  Pac.  786] ;  Crosby  v.  Clark,  132  Cal.  1,  [63  Pac. 
1022] ;  McDougald  v.  Hulet,  132  Cal.  155,  [64  Pac.  278] ;  Marr 
V.  Rhodes,  131  CaL  267,  [63  Pac.  364] ;  Carters  v.  Lothian, 
133  CaL  451,  [65  Pac.  962].) 

But  it  is  clearly  established  by  the  authorities  that  the  ap- 
pellate court  will  not  reverse  an  order  denying  leave  to  amend 
except  for  abuse  of  discretion.  As  said  in  San  Joaquin  Val- 
ley Bank  v.  Dodge,  125  CaL  84,  [57  Pac.  687] :  "Amendments 
to  pleadings  are  left  much  to  the  discretion  of  the  court  below, 
and  it  is  presumed  that  such  discretion  will  always  be  exer- 
cised in  furtherance  of  justice  and  with  the  end  in  view  of 
disposing  of  cases  upon  their  merits.  We  cannot  interfere  ex* 
eept  in  cases  where  such  discretion  is  abused." 

Such  amendments,  as  well  observed,  are  allowed  in  the  in- 
terests of  justice  and  not  simply  to  give  the  party  a  technical 
advantage.     (Code  Civ.  Proc,  sec.  473.) 

In  Cooke  v.  Spears,  2  Cal.  412,  [56  Am.  Dec.  348],  in  dis- 
cussing the  refusal  of  the  court  below  to  allow  an  amendment 
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to  set  up  the  bar  of  the  statute  of  limitations,  it  is  said :  '*If 
the  statute  of  limitations  had  been  pleaded  in  the  first  instance, 
there  would  have  been  no  ground  to  have  objected  to  it,  and 
the  court  would  have  had  no  legal  discretion  to  have  ordered  it 
to  be  stricken  out  But  having  been  omitted  when  the  appli- 
cation to  amend  was  made,  the  first  question  certainly  pre- 
sented was.  Will  it  be  in  furtherance  of  justice  f  Such  is  the 
language  of  the  statute ;  such  clearly  was  the  intent  of  the  law. 
But  we  take  it  that  the  judge  below  was  not  bound  to  allow  the 
amendment,  unless  it  would  further  the  ends  of  justice.  He 
refused  it,  doubtless  believing  the  contrary,  and  we  think  he 
did  right/' 

In  P<ige  v.  Williams,  54  Cal.  563,  the  defendant  in  an  action 
upon  certain  promissory  notes,  after  the  plaintiff  had  rested 
his  case  and  the  defendant  had  given  some  evidence,  offered  to 
show  that  the  notes  were  given  without  consideration;  and 
upon  the  court  refusing  to  hear  such  proof  under  the  plead- 
ings, defendant  asked  leave  to  file  an  amended  answer  alleging 
want  of  consideration.  The  court  refused  to  permit  it  on  the 
ground  that  the' case  had  been  at  issue  nearly  two  years,  and 
the  trial  had  already  commenced  and  new  issues  would  be 
tendered  by  the  amendment.  The  supreme  court  said:  ''In 
our  opinion,  the  court  properly  exercised  its  discretion  in  re- 
fusing to  allow  this  amendment."  (See,  also,  Harding  v. 
Minear,  54  Cal.  502 ;  Bank  of  Woodland  v.  Heron,  122  Cal. 
108,  [54  Pac.  537].) 

In  the  case  at  bar  the  effect  of  allowing  the  amendment,  if 
supported  by  the  evidence,  would  have  been  to  defeat  plain- 
tiff's claim,  and  the  court  was  justified  in  treating  it  as  an 
application  to  amend  in  order  to  plead  the  statute  of  limita- 
tions. 

Appellants  contend  that  ''the  idea  of  administering  rules  of 
pleading  with  a  view  of  reaching  an  end  different  from  that 
attained  by  the  substantive  law  and  thus  working  out  an  in- 
definable justice,  is  illogical  and  absurd."  But  the  vice  of 
the  statement  is  in  the  implication  that  the  degree  and  quality 
of  justice  are  determined  by  the  method  adopted  in  its  pur- 
suit. 

That  there  is  a  difference  between  legal  and  equitable  rights 
and  that  a  distinction  is  properly  made  between  purely  stat- 
utory and  moral  considerations  in  the  enforcement  of  obliga- 
tions and  in  the  application  of  remedies^  no  one  will  probably 
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deny.  If  no  such  distinction  exists  the  judges  will  have  to 
recant  many  errors  and  our  whole  judicial  system  will  need  re- 
construction. 

Appellants  inyite  us  to  a  discussion  of  the  phrase  '*  further- 
ance of  justice.''  Obviously  it  is  ''such  justice  as  the  law 
administers  when  correctly  applied."  {Stringer  y.  Davis,  30 
Cal.  322.)  But  that  description  does  not  and  cannot  pre- 
scribe what  proceeding  shall  be  taken  by  a  trial  court  in  eveiy 
case  where  an  amendment  of  a  pleading  is  sought.  In  fact, 
the  term  undefined  is  probably  defined  the  best  as  ''beauty 
unadorned  is  adorned  the  most."  Each  particular  case  must 
be  left  to  the  wise  discretion  and  enlightened  conacience  of  the 
ohancellor. 

Appellants  seem  to  think  that  it  is  "in  furtherance  of 
justice"  to  promote  their  interest  at  whatever  cost  to  someone 
else.  They  have  apparently  forgotten  the  qualification  of  the 
rule  that  amendments  should  be  allowed  in  furtherance  of 
justice  when  it  can  be  done  without  prejudice  to  the  substantial 
rights  of  others.  Assuredly,  after  an  action  had  been  pending 
for  five  years,  it  was  no  abuse  of  discretion  to  refuse  to  allow 
an  amendment  and  thereby  preserve  to  plaintiff  the  right 
to  enforce  a  just  obligation  to  the  amount  of  nearly  $200,000, 
and  to  subject  to  the  prior  claim  of  plaintiff  a  mortgage  ex« 
eouted  subsequently,  when  the  effect  of  granting  the  amend- 
ment might  be  to  defeat  plaintiff's  claim  altogether,  and  to 
give  appellants  an  advantage  which  the  evidence  does  not  show 
they  needed.  The  ability  and  industry  of  counsel  for  appel- 
lants compel  admiration,  but  to  uphold  their  contention,  in 
our  opinion,  would  be  a  travesty  of  justice  rather  than  in 
furtherance  thereof. 

The  judgment  and  order  denying  the  motion  for  a  new  trial 
are  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  31, 1907« 
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[CSt.    No.    244.    Third    Appellate    District.— April    8,    1907.] 

D.  A.  MANUEL,  Respondent,  v.  P.  A.  PLTNN,  Appellant 

AonoN  TO  QuiZT  Title  to  Smip  of  Lanih-Boundabt — Suppoet  of 
FiNBiNOB  AMD  JUDGMENT. — ^In  an  action  to  quiet  title  to  a  strip 
of  land  involying  a  disputed  boundary  lino  between  the  parties, 
where  the  evidence  is  conflicting  in  relation  thereto,  and  there  is 
oridence  fullj  sustaining  all  of  the  material  findings  in  favor  of 
the  plaintiff,  which  are  amply  sufficient  to  support  the  judgmentj 
the  province  of  the  trial  court  to  pass  upon  tho  weight  of  the 
evidence  cannot  be  interfered  with  upon  appeal. 

Id. — Testimony  of  Plaintiff  to  Pabticulas  Buevet — Cboss-ezamina- 
TiON  AS  to  Otheb  Subvets. — ^Where  plaintiff  testified  in  chief  only 
as  to  the  employment  of  a  particular  survey  or  to  establish  the 
boundary  line  and  to  his  own  observation  as  to  the  meeting  of 
comers,  the  court  properly  disallowed  questions  asked  on  cross-ex- 
amination as  to  other  surveys  not  referred  to  in  the  examination 
in  chief. 

tD. — ^Latitude  of  Oboss-examination — Scope  Limitd)  bt  Examina- 
tion IN  Chief. — The  right  of  cross-examination  should  be  given 
considerable  latitude  or  not  be  restricted  where  it  is  apparent  that 
it  win  accomplish  some  important  purpose,  and  is  not  carried  be- 
yond tho  scope  of  the  examination  in  chief.  The  discretion  of 
the  court  should  not  bo  abused,  or  given  such  elasticity  as  to  per- 
mit an  adversary  party  to  prove  his  own  case  under  the  guise  of 
cross-examination  by  propounding  questions,  neither  directly  nor 
collaterally  related  to  the  subject  matter  of  the  original  exami- 
nation. When  cross-examination  transcends  the  limitation  and  pur- 
pose of  the  testimony  in  chief,  it  ceases  to  be  cross-examination. 

Id. — ^Written  Agreement  as  to  Location  of  Corner — Alterations — 
Burden  of  Proof — Immaterialitt. — ^Where  the  plaintiff  intro- 
duced in  evidence  a  written  agreement  as  to  the  location  of  an 
important  corner  in  which  alterations  appear,  tho  burden  of  proof 
was  upon  the  plaintiff  to  explain  the  same,  and  where  one  was  shown 
to  have  been  made  before  signing,  and  the  other  to  have  been 
made  merely  to  correct  a  manifest  mistake  in  a  figure  relating  to 
tho  location  of  a  tree,  the  location  of  which  was  definitely  fixed  in 
the  agreement  by  descriptive  reference  to  other  monuments,  the  al- 
terations  were  sufficiently  explained,  and  shown  to  bo  immaterial. 

iBw — Time  fob  Disproof  of  Explanation. — The  proper  time  for  an  at- 
tempt by  the  defendant  to  disprove  the  explanations  offered  by  the 
plaintiff  to  show  the  immateriality  of  the  erasures  in  the  writtem 
agreement  was  when  those  explanations  were  made,  and  when  tho 
admiseibility  of  the  written  agreement  was  before  tho  court  for 
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its  determinatioiiy  and  the  court's  eondusioii  on  that  issus  is  bind- 
ing here,  notwithstanding  a  subsequent  attempt  of  defendant  to 
disprove  the  explanation,  when  it  cannot  bo  said,  as  matter  of  law, 
that  the  court's  determination  was  unsupported  b^  the  explanations 
made. 

Id. — Eyidxnoe — ^Diolakation  Against  Intbbxst. — ^A  witness  for  the 
plaintiff  was  properly  allowed  to  testify  to  a  conversation  with  the 
defendant  at  the  time  when  plaintiff's  fence  on  the  boundary  tine 
was  intact,  in  which  the  defendant  stated  that  he  had  all  the  land 
that  belonged  to  him.  The  evidence,  while  not  conclusive,  was  ad- 
missible te  show  a  declaration  by  the  defendant  against  his  in- 
terest 

Ikl. — ^DOOUMENTABT   EVIDKNGI — ^NOTICI   TO   BXMOVI    FeNCB     SeBVB)     BT 

CoNSTABLx — Ckbtiiicatx  NOT  PuiCA  Faoh  Evidengs. — Where 
plaintiff  denied  having  received  any  notice  to  remove  his  fence,  a 
notice  signed  by  the  defendant  and  certified  by  the  constable  to 
have  been  served  by  him  upon  plaintiff  was  not  admissible,  the 
certificate  being  no  part  of  the  ofilcial  duty  of  the  constable,  and 
not  prima  faoie  evidence  of  the  fact  of  service. 

b. — ^Nkw  Tbial — ^Atfidavits — Bill  of  Exceptions — ^Bbvuw  upon 
Appeal — Stipxtlation. — ^Affidavits  used  on  a  motion  for  a  new 
trial  cannot  be  considered  on  appeal  from  an  order  denying  the 
motion,  where  they  are  not  incorporated  in  a  bill  of  exceptions 
authenticated  as  required  by  rule  XXTX  of  this  court,  and  a  stipu- 
lation of  attorneys  to  the  correctness  of  the  transcript  cannot 
take  the  place  of  such  authentication,  whether  it  includes  the  af- 
fidavits or  not,  especially  where  it  does  not  thereby  or  otherwise 
appear  that  they  constituted  all  the  affidavits  and  papers  used  on  the 
hearing. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Napa 
County,  and  from  an  order  denying  a  new  trial  A.  O.  Bur- 
nett, Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Webber  &  Rutherford,  for  Appellant 

T.  B.  Hutchison,  for  Respondent. 

HART,  J. — ^Action  to  quiet  title  and  for  damages  claimed 
to  have  been  suffered  by  plaintiff  through  certain  alleged 
tortious  acts  of  defendant. 

The  complaint  alleges  that  the  plaintiff,  "ever  since  the 
23d  day  of  February,  1884,  has  becu  the  owner,  in  possession 
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of  and  entitled  to  the  poesession  of  certain  real  property, 
situate  within  the  County  of  Napa,  State  of  California,"  and 
of  which  a  description  is  particularly  set  out.  The  title  in 
plaintiff  to  the  land  as  described  in  the  complaint  is  not  ques- 
tioned, but  the  controversy  arises  over  the  line  dividing  the 
lands  of  the  parties  and  involves  a  certain  strip  of  land  which 
the  plaintiff  claims  is  within  the  description  of  the  property 
belonging  to  him,  but  which  defendant  insists  is  within  the 
boundaries  of  his  lands. 

It  is  also  charged,  by  appropriate  averments,  that  on  the 
ninth  day  of  May,  1901,  the  defendant  committed  a  trespass, 
vi  et  armis,  upon  said  property  of  plaintiff,  and  that  on  the 
fourteenth  day  of  May,  1901,  he  likewise  entered  upon  the 
property  in  dispute,  and  ''maliciously  tore  down  and  de- 
stroyed the  fence  belonging  to  said  plaintiff  along  the  north 
and  east  sides  of  said  plaintiff's  land  for  a  distance  of  about 
one  mile."  It  is  charged  that  by  reason  of  the  trespass  first 
alleged,  the  plaintiff  suffered  damage  in  the  sum  of  $2,000, 
and  that  because  of  the  alleged  destruction  of  the  fence  be 
was  damaged  in  the  sum  of  $100.  Other  damages  are  al- 
leged to  have  been  sustained  in  the  sum  of  $100  and  $200, 
respectively,  for  cutting  down  and  destroying  trees  on  pl«.ir  • 
tiff's  property  and  by  reason  of  the  alleged  fact  that  throngli 
tha  destruction  of  the  fence  the  stock  of  plaintiff  was  en- 
abled to  and  did  run  at  large,  etc.  It  is  alleged  that  defend 
ant  claims  some  interest  in  plaintiff's  property  adversely  to 
the  latter.    The  complaint  is  unverified. 

The  answer  denies  the  allegations  of  the  complaint,  both  as 
to  plaintiff's  ownership  of  the  certain  strip  or  portion  of  the 
land  referred  to  and  as  to  the  damages  claimed.  The  ques- 
tion presented  by  the  pleadings,  aside  from  the  incidental 
question  of  damages,  is  as  to  the  ownership  of  said  strip  of 
land,  approximately  two  chains  in  width  and  something  like 
a  half  mile  long. 

The  plaintiff  was  given  judgment,  quieting  his  title  to  the 
■trip  of  land  in  controversy  and  awarding  him  damages  in  the 
sum  of  $200 — $100  for  the  destruction  of  the  fence  as  alleged, 
and  $100  for  the  alleged  injury  suffered  by  plaintiff  through 
the  running  at  large  of  plaintiff's  stock,  in  consequence  of 
the  alleged  destruction  of  the  fence  and  the  loss  thereby  to 
liim  of  the  value  of  the  pasturage  upon  said  lands.  The 
last-mentioned  item  of  damages  was,  however,  upon  the  order 
5  CaL  App.— 21 
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of  the  court  at  the  time  the  motion  for  a  new  trial  was 
made,  remitted  by  the  plaintiflF,  and  the  judgment,  so  far  as 
it  affected  damages,  was  reduced  accordingly.  The  conclu- 
sion of  the  court  was,  as  the  findings  of  fact  and  judgment 
show,  that  the  plaintiff's  contention  as  to  the  location  of 
the  line  between  the  lands  of  the  parties  was  sustained  by 
the  evidence.  The  appeal  is  from  the  judgment  and  order 
denying  a  new  trial. 

1.  Appellant  contends  that  the  evidence  is  insuflBcient  to 
support  the  findings  of  the  court,  and  specifies  the  particulars 
in  which  the  evidence,  according  to  his  view,  sustains  his 
position.  There  appears  from  the  record  some  conflict  in 
the  evidence  relative  to  the  disputed  line  dividing  the  re- 
spective properties  of  the  parties.  There  is  seldom  presented 
to  the  appellate  court  a  record  on  appeal  of  which  the  same 
thing  may  not  be  said  where  the  sufficiency  of  the  proof  of 
the  ultimate  fact  is  challenged.  But  we  think  the  evidence 
as  shown  here  fully  sustains  all  the  material  findings,  from 
which  the  judgment  derives  ample  support  to  uphold  it. 

While  it  could  serve  no  useful  purpose  to  consider  the 
evidence  in  detail,  in  view  of  our  opinion  as  already  expressed 
that  it  fully  justifies  the  findings  of  the  court  upon  all  the 
essential  propositions  in  the  case,  it  may  be  well  to  explain 
the  exact  point  of  difference  between  the  parties  and  make 
a  brief  statement  of  the  facts  bearing  upon  that  point  as 
established  by  the  evidence.  The  lands  of  the  appellant  are 
situated  without  the  exterior  boundaries  of  the  grant  known 
as  the  "Rancho  Carne  Humana,"  near  Calistoga,  Napa 
county,  while  the  lands  of  the  respondent  are  located  within 
the  boundaries  thereof.  In  the  determination  of  the  ulti- 
mate fact  it  became  necessary  to  locate  through  the  evidence 
the  eastern  boundary  line  of  said  ranch  as  made  by  certain 
early  surveyia.  The  respondent  contends,  of  course,  that  the 
strip  of  land  in  dispute  is  embraced  within  the  boundary 
line  of  said  rancho,  while  the  appellant  claims  that  it  is  not, 
and  the  whole  controversy  finally  hinges  upon  and  is  reduced 
to  the  determination  of  the  location  of  what  is  known  as 
"Corner  51."  This  corner  was  thus  designated  by  one  Tracy, 
a  surveyor,  who  surveyed  the  rancho  in  the  early  sixties,  and 
was  thereafter  designated  as  '*  Corner  32"  by  one  T.  J.  De- 
woody,  a  surveyor,  who,  in  the  month  of  February,  1867,  and 
in  the  month  of  August,  1868,  surveyed  the  rancho,  and 
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which  survey  so  made  by  him  was  subsequently  confirmed 
by  the  United  States  district  court,  and  contains  a  full  de- 
scription of  the  boundary  lines  of  said  rancho.  In  the  year 
1886  and  again  in  the  year  1887,  one  O.  H.  Buckman,  a 
surveyor  and  civil  engineer,  surveyed,  at  the  request  of  the 
plaintiff,  a  portion  of  the  land  of  the  latter  for  the  purpose 
of  ascertaining  the  location  of  the  line,  and  at  the  trial  tes- 
tified that  he  ''ran  the  north  line  of  Lot  5,  a  part  of  the  line 
of  the  Bancho  Came  Humana,  and  some  of  the  lines  of  the 
government  surveys  adjoining.  One  of  the  corners  of  the 
rancho  is  on  the  line  of  Mr.  Manuel,  commonly  called  Comer 
51  of  the  Tracy  survey."  He  said  that  he  was  familiar 
with  the  field-notes  of  the  "Tracy  survey  of  the  Came 
Humana  Bancho  as  affecting  Corner  51,  and  also  with  the 
field-notes  of  the  Dewoody  survey"  of  said  rancho,  and  that, 
according  to  the  field-notes  of  those  surveys  there  was  no 
change  made  in  the  Dewoody  survey  and  corners  50  and  51. 
There  was  other  evidence  to  this  point.  The  plaintiff  testified 
that  he  built  a  fence  on  the  line  made  by  Buckman  a  short 
time  after  the  latter  made  his  survey,  and  that  the  same  re- 
mained on  that  line  until  destroyed  by  defendant  a  short 
time  prior  to  the  institution  of  this  suit.  There  were  other 
witnesses  who  corroborated  the  testimony  thus  given  on  behalf 
of  plaintiff.  There  was  also  admitted  in  evidence  a  written 
agreement,  made  in  February,  1884,  and  to  which  the  plain- 
tiff and  defendant,  and  Ephraim  and  T.  A.  Light  (the  lat- 
ter owning  lands  adjoining  those  of  the  former)  were  parties, 
which  stipulated  as  to  the  correct  location  of  "Comer  51." 
There  is  some  testimony  directly  tending  to  show  that  the 
line  as  contended  for  by  plaintiff  was  consistent  with  the 
number  of  acres  embraced  within  his  lands,  as  described 
by  metes  and  bounds — ^that  is  to  say,  that,  including  the  strip 
of  land  in  dispute  in  the  computation  of  the  number  of  acres 
embraced  within  the  description  of  the  lands  belonging  to 
plaintiff,  the  latter  would  only  have  the  number  of  acres  to 
which  he  was  entitled.  On  behalf  of  defendant  there  was 
evidence  contradictory  of  that  given  for  plaintiff.  Wallace, 
a  civil  engineer,  testified  to  having  made  a  survey  of  the  dis- 
puted line  of  the  rancho  a  short  time  previous  to  the  trial 
of  this  action.  His  testimony,  as  well  as  that  of  one  Lillie, 
who  stated  that  he  was  then  engaged  in  the  business  of  a 
carpenter  but  had  studied  and  had  had  some  experience  in 
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garveying,  was,  as  to  the  location  of  the  grant  line  and  ''Cor- 
ner 51,"  opposed  to  that  given  for  plaintiff.  There  was  abo 
testimony  given  by  neighbors  and  old  settlers  in  the  locality 
of  the  lands  of  liie  parties  tending  to  corroborate  the  tes- 
timony of  the  surveyors  thus  testifying  for  the  defendant. 
The  evidence,  so  far  as  such  a  proposition  may  be  determined 
from  the  bare  record,  seems  to  greatly  preponderate  in  favor 
of  the  plaintiff's  contention.  It  was,  however,  as  is  well  un- 
derstood, for  the  court  below  to  pass  upon  the  weight  and 
probative  force  of  the  evidence,  and,  having  done  so,  and 
made  its  findings  accordingly  upon  evidence  sufficient  to  jus- 
tify them,  its  conclusions  are  beyond  our  power  to  disturb. 
2,  The  appellant  complains  of  a  large  number  of  all^^d 
errors  in  the  rulings  of  the  court  on  the  admission  and  rejec- 
tion of  testimony.  There  are  only  a  few  of  these  which  we 
think  justify  special  notice.  The  plaintiff  testified  to  hav- 
ing employed  survqror  Buckman  to  run  some  lines  for  him 
for  the  purpose  of  ascertaining  the  proper  line  of  division 
between  his  lands  and  those  of  the  defendant  The  witness 
stated  that  he  was  present  when  Buckman  made  the  survey, 
and  confined  his  testimony  to  the  fact  of  the  employment 
of  Buckman  and  what  the  latter  had  done  in  the  matter  of 
marking  the  comers,  etc.,  as  established  by  said  survey. 
Upoxi  cross-examination  the  witness  was  asked  if  Buckman 
was  '  *  ihe  only  surveyor  who  surveyed  that  land  for  you,  and 
who  ran  the  lines  you  have  testified  to  9"  An  objection  that 
the  question  was  not  cross-examination  was  sustained.  The 
witness  had  not  been  questioned  on  his  examination-in-chief 
as  to  any  other  survey  having  been  made  at  his  request  than 
the  one  concerning  which  he  testified.  We  can  understand 
how  such  a  question,  if  its  purpose  is  the  impeachment  of 
the  witness,  or  laying  the  foundation  therefor,  might  be 
proper  on  cross-examination;  but  the  question  here  was  not 
in  form  to  imply  any  such  purpose.  If  the  defendant  deemed 
it  important  to  show  that  the  witness  had  caused  other  sur- 
veys to  be  made  than  the  one  to  which  he  testified  in  chief 
he  was  not  at  liberty  to  do  so  by  making  the  plaintiff  his  own 
witness  before  the  latter  had  closed  his  case.  He  could  have 
called  him  for  that  purpose,  had  he  desired  to  do  so,  upon 
the  presentation  of  his  defense.  Counsel  declares  that  a 
more  pertinent  question  could  not  have  been  asked  in  cross- 
examination  of  tue  witness  in  view  of  his  direct  testimoiiy. 
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It  is  true  that  the  right  of  cross-examination  should  be  given 
considerable  latitude  or  not  be  restricted  where  it  is  apparent 
that  it  will  accomplish  some  important  purpose  and  is  not 
carried  beyond  the  scope  of  the  ezamination-in-chief.  The 
power  of  cross-examination  is  one  of  the  most  efficacious 
weapons  with  which  truth  may  be  pursued  and  discovered. 
The  law,  it  must  be  admitted,  has  contrived  no  other  method 
or  test  so  productive  of  that  result.  Trial  courts,  therefore, 
in  the  exercise  of  the  discretion  committed  to  them  as  to  the 
extent  of  the  cross-examination,  should,  for  the  sake  of  the 
discovery  of  the  truth  of  a  disputed  fact,  give  it  full  range 
for  that  purpose,  and  yet  the  discretion  of  which  we  speak 
should  never  be  abused,  or  given  such  elasticity  as  to  permit 
an  adversary  party  to  prove  his  own  case  under  the  guise  of 
cross-examination,  by  thus  propounding  questions  which  are 
neither  directly  nor  collaterally  related  to  the  subject  mat- 
ter of  the  original  examination.  The  truth  sought  by  a  cross- 
examination  must,  of  course,  be  in  respect  of  and  limited  to 
the  material  matters  to  which  the  witness  has  testified  in  chief, 
and  when  such  examination  transcends  that  limitation  and 
purpose,  it  ceases  to  be  cross-examination.  It  does  not  ap- 
pear what  defendant's  purpose  was  in  asking  the  question, 
but  whatever  its  purpose,  the  form  in  which  it  was  put  ren- 
dered it,  in  our  opinion,  not  pertinent  cross-examination,  and 
the  court's  ruling  thereon  was  not  erroneous. 

3.  The  written  agreement  to  which  we  have  referred  as 
having  been  entered  into  by  and  between  the  plaintiff,  the 
defendant  and  the  Lights,  and  which  was  received  in  evi- 
dence, was  objected  to  by  appellant  because  it  had  been  al- 
tered in  some  respects.  The  instrument  upon  its  face  pre- 
sented evidence  of  having  been  at  some  time  altered  after 
it  was  written.  This  objection  having  been  made,  the  burden 
was  upon  plaintiff  to  explain  or  account  for  such  alterations, 
if  fh^  involved  a  part  thereof  material  to  the  question  in 
dispute.  (Code  Civ.  Proc,  sec.  1982.)  The  plaintiff  was, 
thn'efore,  questioned  as  to  the  alterations,  and  testified  that 
the  name  **Dewoody"  had  been  inadvertently  and  unnec- 
essarily written  in  the  agreement  twice,  and  that  the  erasure 
of  the  name  in  one  place  was  made  before  the  agreement  was 
signed.  Plaintiff  also  testified,  and  likewise  his  son,  William 
A.  Manuel,  that  after  the  agreement  was  signed  he  observed 
jhn^  the  first  figure  of  the  number  ''11/'  inserted  in  said 
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agreement  as  indicative  of  the  dimensions  of  one  of  the 
"'witness  trees/'  had  been  written  in  such  manner  as  to  give 
it  the  appearance  of  a  figure  "4,"  which  would  have  made 
the  number  read  *'41"  instead  of  *'ll."  The  son  of  plain- 
tiff, upon  discovering  the  apparent  mistake,  changed  the 
figure  so  that  it  conformed,  as  he  declared,  to  what  it  was 
intended  to  be  and  what  was  understood  to  be  the  dimensions 
of  the  tree  by  the  parties  when  the  agreement  was  executed. 
The  location  of  the  tree  was  definitely  fixed  in  the  agreement 
by  descriptive  reference  to  other  monuments  and  its  distance 
therefrom,  and  was  marked  *'B.  T."  by  the  parties,  so  that^ 
whatever  might  have  been  its  dimensions,  it  was  thus  clearly 
capable  of  identification  as  the  ''witness  tree"  to  which  the 
parties  had  reference  when  making  the  agreement.  This 
erasure  was,  therefore,  in  our  opinion,  immateriaL  The  other 
erasure  was,  as  observed,  shown  to  have  been  made  previous 
to  the  signing  of  the  agreement  and  in  any  event  immateriaL 
No  attempt  was  made  by  the  defendant  to  contradict  the 
explanation  of  the  erasures  by  plaintiff  until  the  defendant 
took  the  stand  in  his  own  behalf.  He  said  that  all  the  eras- 
ures were  made  subsequent  to  the  signing  of  the  instrument. 
But  the  proper  time  for  him  to  have  offered  this  testimony 
upon  the  point  was  when  the  question  of  the  admissibility 
of  the  document  was  before  the  court  for  determination.  And 
even  so,  the  court's  conclusion  from  the  evidence  upon  that 
issue  would  be  binding  here,  unless,  of  course,  it  appeared 
that  it  was  admitted  by  the  plaintiff  that  he  had  without 
the  consent  of  the  other  parties  altered  the  agreement  in  some 
part  material  to  the  question  in  controversy  subsequent  to 
the  execution  of  the  instrument,  or  the  evidence  accounting 
for  material  alterations  was  such  as  to  enable  us  to  say  that, 
as  a  question  of  law,  it  would  not  support  the  conclusion 
of  the  court. 

4.  The  witness  Doda  was  permitted,  over  an  objection  by 
defendant,  to  state  that  during  a  conversation  with  appel- 
lant the  latter,  at  a  time  when  the  fence  built  by  respondent 
was  still  intact,  said  that  he  (appellant)  had  all  the  land  that 
belonged  to  him.  The  deduction  from  this  statement  by  ap- 
pellant was  that  the  fence  constructed  by  respondent  nas, 
nnder  appellant's  belief,  then  on  the  correct  dividing  lino  of 
the  lands  of  the  parties.  The  evidence  while,  of  course,  fur- 
nishing only  a  circumstance  and  is  not  conclusive  upon  the 
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point  to  which  it  related,  was  undoubtedly  admissible  as  a 
declaration  against  the  interest  of  the  defendant.  (Code  Civ. 
Proc,  sec.  1870,  subd.  2.) 

5.  Nor  was  error  coirimitted  in  the  refusal  of  the  court  to 
admit  in  evidence  a  paper  purporting  to  be  a  notice  served  on 
the  plaintiff  by  the  defendant  through  one  Scott,  then  a  con- 
stable, commanding  the  respondent  to  restore  a  fence,  charged 
to  have  been  removed  by  him,  to  **its  proper  place."  The  no- 
tice was  signed  by  the  defendant  and  a  certificate  attached  to 
it  by  Scotty  setting  forth  that  the  same  had  been  served  by  him 
on  the  plaintiff.  The  testimony  disclosed  the  fact  that  Scott 
had  died  previously  to  the  time  of  the  trial.  If  the  notice 
was  proper  testimony  for  any  purpose,  the  document  was 
nevertheless  inadmissible.  The  service  of  the  notice  was  not 
an  act  within  the  constable's  official  duties  under  the  law, 
and  his  purported  certificate  was  not  even  prima  facie  evi- 
dence of  the  fact  of  service.  This  document  was  shown  to 
the  plaintiff  when  he  was  on  the  witness-stand  and  he  denied 
that  he  had  ever  been  served  by  anyone  with  such  a  notice. 
It  was  then  that  it  was  offered  in  evidence  by  counsel  for  ap- 
pellant. The  court's  ruling  excluding  the  alleged  notice  was 
proper. 

6.  There  appears  in  the  transcript  certain  affidavits  of  de- 
fendant, his  son,  Thomas  Flynn,  and  RoUo  Fay,  deputy  re- 
corder of  Napa  county,  which  affidavits,  it  is  claimed  in  the 
briefs  of  appellant,  were  used  on  the  hearing  of  the  motion 
for  a  new  trial  The  affidavit  of  defendant  is  to  the  effect 
that  he  was  surprised  at  the  testimony  given  for  the  plaintiff 
of  some  of  the  witnesses;  that  he  did  not  anticipate  such 
testimony  and  was,  therefore,  unprepared  to  meet  it  at  the 
trial,  and  alleged  that  if  a  new  trial  were  granted  he  could 
produce  evidence  to  contradict  it,  etc.  The  other  affidavits 
set  forth  facts  in  opposition  to  those  testified  to  by  said  wit- 
nesses which  affiants  deposed  that  they  would  give  in  evi- 
dence upon  another  trial  of  the  cause.  These  affidavits  are 
not  incorporated  in  a  bill  of  exceptions,  but  counsel  claim 
that  they  can  nevertheless  be  considered  on  this  appeal,  be- 
cause of  a  stipulation  entered  into  between  the  attorneys 
representing  both  parties,  to  the  effect  "that  the  foregoing 
printed  pages  shall  constitute  the  Transcript  on  Appeal  in 
tue  above-€a*Hled  cause,  and  that  the  appeals  may  be  heard 
thereon,"  and  "that  the  papers  therein  mentioned  are  cor* 
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rect  copies  of  the  originals  on  file  in  the  Superior  Court  of 
Napa  County,  with  the  endorsements  of  the  dates  of  filing 
the  same/'  etc.  Said  stipulation  appears  in  the  transcript 
but  not  in  the  statement  or  in  a  bill  of  exceptions,  and  is 
signed  by  the  attorneys  for  appellant  and  the  attorney  who 
tried  the  case  for  respondent  and  who  has  died  since  the 
taking  of  the  appeal.  (The  present  attorneys  for  respondent 
were  thereafter  substituted  for  and  in  the  place  of  the  de- 
ceased lawyer.)  It  is  not  clear  that  the  stipulation  includes 
the  affidavits  mentioned.  But  whether  it  does  or  not,  we 
think  that  under  the  rule  of  this  court  and  the  decisions, 
the  affidavits,  not  being  incorporated  in  a  bill  of  exceptions 
and  therefore  not  authenticated  as  required  by  rule  XXIX 
of  this  court,  cannot  be  considered  on  this  appeal. 

In  Melde  v.  Reynolds,  120  CaL  237,  [52  Pae.  491],  there 
appeared  in  the  transcript  certain  affidavits  upon  which  was 
indorsed  the  following:  "Affidavits  of  ...  •  used  on  hearing 
of  the  motion  for  a  new  trial.  John  Hunt,  Judge."  These 
affidavits  were  not  incorporated  in  a  bill  of  exceptions  and 
authenticated  as  required  by  rule  XXIX  of  the  court, 
and  it  was  held  that  they  could  not  for  that  reason  be  con- 
sidered on  appeal.  The  court  says:  ''When  a  motion  for  a 
new  trial  is  made  upon  the  ground  of  accident  or  surprise,  it 
must  be  made  upon  affidavits  (Code  Civ.  Proc.,  sec.  658) ; 
but  whether  an  affidavit  was  'used  on  the  hearing'  can  be 
determined  only  by  the  judge  before  whom  the  hearing  was 
had,  and  as  there  is  no  other  mode  provided  by  law  for  au- 
thenticating the  affidavits  which  may  be  used  on  the  hear- 
ing of  the  motion,  under  Rule  XXIX,  they  cannot  be  con- 
sidered on  the  appeal  unless  they  are  incorporated  into  a 
bill  of  exceptions.  (Citing  Herrlich  v.  McDonald,  80  CaL 
472,  [22  Pac.  299] ;  Van  Olahn  v.  Brennan,  81  Cal.  261,  [22 
Pae.  596];  SpreckeU  v.  SpreckeU,  114  CaL  60,  [45  Pac. 
1022].  See,  also,  Skinner  v.  Horn,  144  Cal.  279,  [77  Pac. 
904].)  A  bill  of  exceptions,  settled  as  directed  by  section  651 
of  the  Code  of  Civil  Procedure,  would  contain  all  the  affidavits 
upon  which  the  judge  acted  in  making  the  order,  but  the 
indorsement  by  him  upon  certain  affidavits  that  they  were 
used  at  the  hearing  of  the  motion  does  not  make  them  the 
record  of  the  papers  upon  which  the  motion  was  heard,  since 
it  does  not  appear  thereby  that  these  were  all  the  papers 
used  at  the  hearing."    (Citing  Shain  v.  Eikerenkotter^  88 
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Cal.  13,  [25  Pac.  966] .  See,  also,  San  Diego  8av.  Bank  y. 
OoodseU,  137  Cal.  420,  [70  Pac.  299],  et  seq.)  In  that  case, 
it  is  to  be  noticed,  even  the  indorsement  upon  the  affidavits 
by  the  judge  vrho  heard  the  motion  that  they  had  been  used 
on  the  hearing,  they  not  having  been  incorporated  in  a  bill 
of  exceptions,  is  held  to  be  insufficient  to  meet  the  require- 
ments of  the  rule.  Certainly,  where,  as  here,  there  is  noth- 
ing more  than  the  mere  stipulation  of  the  attorneys  showing 
that  they  had  been  so  used  could  not  authorize  their  con- 
sideration upon  appeal.  Moreover,  it  does  not  thereby  or 
otherwise  appear  that  they  constituted  all  the  affidavits  and 
papers  used  on  the  hearing. 

We  find  no  error  in  the  record  prejudicial  to  the  defend- 
ant 

Judgment  and  order  are  affirmed. 

Bumetty  J.,  and  Chipman,  P.  J.,  concurred. 


[Crim.  No.  51.    Second  AppeUate  District. — Aprfl  8,  1907.] 

THE  PEOPLE,  Respondent,  v.  JOHN  WHITE,  Appellant. 

Criminal  Law — ^Bobbebt — Suppoet  of  Vbrdiot — Gonfuotino  Evd>bkcb 
— ^FoRGX  AND  Fear. — Upon  a  prosecution  for  robbory,  where  the 
eyidence  is  conflicting  ss  to  the  identity  of  the  defendant,  the  jnrj 
are  the  sole  judges  of  the  credibility  of  the  witnesses  and  the 
weight  of  the  conflicting  evidence;  and  where  the  complainant's 
description  of  the  occurrence  up  to  the  time  of  the  delivery  of  her 
purse  to  her  assailant  shows  that  it  was  delivered  through  force 
and  fear,  the  taking  involved  the  crime  of  larceny,  but  embodies 
9very  element  of  the  crime  of  robbery. 

Id. — Motive — ^Bobbebt  and  Bape — ^Instruction — Presukption. — Where 
the  evidence  indicates  a  motive  and  intent  to  commit  both  robbery 
and  rape,  and  the  court  instructed  the  jury  that  if  the  assault  was 
for  the  purpose  of  rape,  and  if  there  was  no  intent  to  rob,  and  no 
taking  of  the  purse  by  force  or  fear,  the  defendant  should  be  ac- 
quitted, it  must  be  presumed  that  the  jury  did  its  duty  in  heeding 
the  instruction. 

Ip^ — Questions  or  Faot — Conclusive  Determination. — The  eredibility 
of  the  complaining  witness  and  the  preponderance  of  the  evidence, 
and  also  what  intent  and  motive  were  established  by  the  evidence 
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were  qnestiona  of  fact,  whieli  were  conclusively  determined  by  the 
superior  court  in  denying  the  motion  for  a  new  trial,  and  cannot 
be  considered  by  the  appellate  court. 

Id. — INSTBUCTIONS   NOT    CONnJGTINa  AS   TO   INTENT   AND   MOTIVE. — The 

instruction  dealing  with  the  hypothesis  of  intent  to  commit  rape 
without  intent  to  rob  did  not  conflict  with  another  instruction  deal- 
ing with  the  hypothesis  of  robbery,  notwithstanding  an  assault  may 
have  been  made  for  some  other  purpose  or  motive. 

Id. — Inapplicable  Kequssts. — Instructions  given  to  the  jury  must 
always  be  adapted  to  the  evidence  and  circumstances  of  the  case 
on  trial,  and  requests  for  instructions  by  the  defendant  which  were 
inapplicable  thereto  were  properly  refused. 

Id. — Impropee  Remark  by  District  Attorney — Statement  Outsidb 
OF  Record— -Question  not  Presented  to  Trial  Court. — An  im- 
proper remark  by  the  district  attorney  as  to  matter  outside  of  the 
record  is  not  ground  of  reversal,  where  the  attention  of  the  court 
was  not  called  to  the  matter  at  the  time,  and  no  opportunity  waa 
given  to  the  trial  court  to  correct  the  abuse,  where  the  effect  of 
the  remark  could  have  been  removed  by  an  instruction  to  the  jury 
to  disregard  it. 

Id. — ^Failure  to  Request  Instructions. — The  failure  of  the  court  to 
instruct  the  jury  upon  any  proposition  deemed  essential  by  the  de- 
fendant is  not  to  be  regarded  as  error  unless  the  defendant  made 
a  request  for  said  instruction. 

Id. — Criminal  Proposal  by  Dependant  to  Prosecutrix — ^Written 
Statement — Right  op  Cross-examination  not  Invaded. — The 
fact  that  the  prosecutrix  was  allowed  to  give  a  written  rather  than 
an  oral  statement  of  a  criminal  proposal  made  to  her  by  the  de- 
fendant at  the  time  of  the  assault  was  not  an  invasion  of  the  right 
of  cross-examination. 

Id. — DouBiiX  View  or  Premises — Absence  or  Jttdge — ^Waivkb  or  Ob- 
jection.— The  absence  of  the  judge  from  a  first  view  by  the  jury 
of  the  premises  where  the  alleged  robbery  was  committed  was  erro- 
neous, but  where  the  jury  was  properly  instructed  and  there  was 
no  timely  objection  to  his  absence,  and  where  the  judge  fully  in- 
structed the  jury  to  disregard  all  impressions  received  upon  the  first 
view,  and  another  view  was  taken  in  the  presence  of  the  judge 
without  objection,  there  was  no  ground  for  granting  a  new  trial 
1^  reason  of  the  absence  of  the  judge  during  the  first  view. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
B,  N.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourt. 
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H.  H.  Appel,  and  F.  B.  Robertson,  for  Appellant 

U.  S.  Webb,  Attorney  General,  and  J.  Charles  Jones,  for 
Respondent. 

TA6GART,  7. — ^Defendant  was  informed  against  for  the 
crime  of  robbery.  Prom  a  judgment  of  conviction  in  the 
superior  court,  and  an  order  of  that  court  denying  his  motion 
for  a  new  trial,  he  appealed  to  the  supreme  court.  This  ap- 
peal was  regularly  transferred  to  this  court  for  hearing  and 
decision. 

The  evidence  of  the  commission  of  the  crime  rests  almost 
entirely  upon  the  testimony  of  the  complaining  witness.  The 
defense  relies  upon  an  alibi  and  the  insufficiency  of  the 
identification  of  the  defendant. 

As  the  complaining  witness  was  returning  to  her  home 
about  half-past  10  o'clock  on  the  night  of  June  18,  1902,  a 
man  stepped  in  front  of  her.  She  stopped,  threw  up  her 
hands  and  he  struck  her  with  a  rock.  She  screamed,  he  told 
her  to  ''shut  up,"  put  his  arm  around  her  neck  and  struck 
her  in  the  mouth  with  his  fist.  She  kept  screaming  and  he 
kept  ''beating"  her.  They  both  fell  down,  he  on  his  knees 
and  she  on  her  back  on  the  sidewalk.  He  kept  pounding  her 
in  the  face  and  she  begged  him  to  let  her  up.  At  last  he 
"loosened  up  a  little"  on  her  and  she  said,  "Do  yon  want 
my  money?"  and  he  said,  "Where  is  itt"  She  said,  "It's 
in  my  pocket."  He  said,  "Give  it  to  me."  ...  He  kept  say- 
ing, "Give  it  to  me."  "So,"  says  the  witness,  "I  twisted 
myself  in  shape  that  I  got  the  pocketbook,  and  he  took  it." 

After  another  effort  to  scream,  followed  by  further  beat- 
ing, the  man  made  a  proposal  to  her  which  she  characterized 
as  the  "worst  proposal  a  man  can  make  to  a  woman."  This 
statement  was  stricken  out  on  motion  of  defendant.  The 
witness  then  further  testified  that  she  was  dragged  through 
an  opening  in  a  billboard  to  a  sandbank  near  the  river,  an 
effort  was  made  by  her  assailant  to  tear  her  clothing  from 
her,  the  undoing  of  his  own  clothing  by  the  man,  and  other 
preparations  made  by  him  tending  to  show  an  attempt  to 
commit  rape.  The  witness  described  the  face  and  dress  of 
the  man  with  much  particularity  of  detail  and  attributed  her 
ability  to  do  this  to  the  location  of  certain  lights  and  to  the 
fact  that  while  she  had  been  held  down  on  the  ground,  an  eleo- 
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trie  headlight  on  a  passing  street-car  had  shone  upon  the  man's 
face  and  clothing  in  such  a  manner  as  to  enable  her  to  see 
him  with  great  distinctness. 

The  ''proposal''  spoken  of  was  not  introduced  upon  the 
direct  examination  of  the  witness.  Defendant  demanded  that 
the  prosecution  be  required  to  disclose  the  language  of  this 
proposal  as  part  of  the  transaction,  and  excepted  to  the  re- 
fusal of  the  court  to  require  this  to  be  done.  On  cross-ex- 
amination the  witness  requested  to  be  relieved  from  using 
the  language  of  the  proposal,  and  was  permitted,  with  con- 
sent of  defendant's  attorney,  to  write  it  on  a  piece  of  paper. 
It  was  a  solicitation  of  sexual  intercourse.  It  does  not  dearly 
appear  from  the  record  how  or  when  (if  at  all)  this  language 
was  disclosed  to  the  juiry.  The  suggestion  was  made  by  the 
district  attorney  that  the  writing  be  submitted  to  counsel 
and  jury,  but  it  does  not  af&rmatiyely  appear  that  this  waa 
done. 

It  is  urged  that  the  verdict  is  contrary  to  the  evidence  be- 
cause, among  other  things,  the  condition  of  the  lights  at  the 
scene  of  the  crime  were  such  that  it  was  improbable  that  the 
complaining  witness  could  have  seen  her  assailant  with  suffi- 
cient clearness  to  be  able  to  identify  him.  Beside  the  cross- 
examination  of  the  complainant  in  this  regard,  the  record 
shows  many  pages  of  testimony  disclosing  the  results  of 
various  experiments  made  by  different  persons  at  the  place 
where  the  offense  was  consummated  to  test  the  effect  of  the 
lights  mentioned  in  complainant's  testimony.  The  testimony 
introduced  by  the  defendant  tended  to  establish  a  condi- 
tion of  darkness,  and  that  of  the  prosecution  one  of  light. 
The  jury  resolved  these  contradictory  opinions  in  favor  of 
the  truthfulness  of  complainant's  story,  and  they  were  the 
sole  judges  of  the  credibility  of  the  witnesses  and  of  the 
weight  of  such  conflicting  evidence. 

It  is  also  contended  that  the  motive  and  intent  shown  by 
the  evidence  indicated  rape  rather  than  robbery,  that  no 
taking  was  proven  and,  conceding  a  larceny  was  established, 
that  it  was  not  accompanied  by  sufficient  force  to  constitute 
robbery.  The  complainant's  description  of  the  occurrence 
up  to  the  time  of  the  delivery  of  her  purse  to  her  assailant 
embodies  every  element  of  the  crime  of  robbery.  Force  and 
fear  were  both  present,  and  it  is  unnecessary  to  distinguish 
those  cases  discussing  the  violence  of  the  force  used. 
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Motive  and  intent  to  commit  both  robbery  and  rape  appear 
from  the  evidence.  In  order  that  evidence  of  the  latter  might 
not  induce  the  jury  to  find  the  defendant  guilty  of  the  former, 
merely  because  robbery  was  the  crime  charged  in  the  informa- 
tion, the  court  gave  the  instruction  marked  ^^XXX."  The 
jury  were  thereby  informed  that,  if  the  assault  was  for  the 
purpose  of  rape  and  there  was  no  intent  to  rob,  and  no  taking 
of  the  purse  by  either  force  or  fear,  the  defendant  should 
be  acquitted.  It  must  be  presumed  that  the  jury  did  its  duty 
and  obeyed  this  instruction  of  the  court. 

The  questions  of  the  credibility  of  the  complaining  witness 
and  the  preponderance  of  the  evidence,  so  extensively  pre- 
sented by  appellant  in  his  brief,  were  ultimately  and  con- 
clusively determined  by  the  superior  court  when  it  denied 
his  motion  for  a  new  trial,  and  cannot  be  considered  by  this 
court  What  intent  and  motive  were  established  by  the  evi- 
dence were  also  questions  of  fact  and  were  included  in  that 
determination. 

The  effect  of  instruction  XXX  as  to  intent  with  which  the 
crime  was  committed  was  not  neutralized  by  the  giving  of 
the  last  instruction  (not  numbered)  by  the  court  The  lat- 
ter instruction  is  in  the  following  language: 

**The  court  instructs  the  jury  that,  if  you  believe  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  personal 
property  mentioned  in  the  information  was  in  the  possession 
of  the  witness  Kate  A.  Dripps,  and  that  the  defendant  by 
the  use  of  force  and  violence  upon  the  person  of  said  Eate 
A.  Dripps,  or  by  putting  her  in  fear,  compelled  her,  against 
her  will,  to  deliver  to  him  the  said  personal  property,  or  any 
part  thereof,  mentioned  in  the  information,  from  her  per- 
son, or  immediate  presence,  as  charged  in  the  information, 
and  that  defendant  then  and  there  took  and  received  said 
personal  property  from  said  Eate  A,  Dripps,  under  such 
circumstances  and  by  such  means,  then  the  defendant  would 
be  guilty  of  robbery,  even  though  you  may  further  believe 
from  the  evidence  that  the  defendant  may  have  attacked  the 
said  Eate  A.  Dripps  (if  you  believe  from  the  evidence  that 
he  did  attack  her)  for  some  other  purpose  or  motive." 

If,  as  contended  by  appellant,  the  jury  were  advised  by 
this  instruction  that  a  felonious  intent  to  take  the  personal 
property  mentioned  in  the  information  was  not  necessary  to 
constitute  the  crime  of  robbery,  then  it  would  have  been 
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an  erroneous  statement  of  the  law,  but  we  do  not  think  this 
a  necessary  or  proper  construction  of  the  language  used  by 
the  court.  The  moving  intent  was  evidenced  by  the  acts  of 
the  party  and  the  presumption  of  law  that  he  intended  the 
ordinary  consequences  of  his  acts.  (Pen.  Code,  sec.  20 ;  Code 
Civ.  Proc.,  sees.  1962,  1963.)  This  attached  successively  to 
each  act  as  done  regardless  of  the  original  intent. 

The  last  instruction  given  is  not  in  conflict  with  instruc- 
tion XXX.  By  the  latter  instruction  (XXX)  the  jury  were 
told  that  if  the  assault  was  not  made  ''for  the  purpose  of 
committing  the  crime  of  robbery,  and  that  the  person  who 
assaulted  Mrs.  Dripps  did  not  intend  to  rob  her/'  and  did 
no  act  in  connection  with  the  assault  from  which  an  intent 
to  commit  the  crime  of  robbery  could  be  inferred,  then  they 
should  acquit  the  defendant.  One  instruction  deals  with  an 
hypothesis  in  which  no  element  of  robbery  was  present  at 
any  time  in  the  transaction.  The  other  with  a  transaction  in 
which  the  original  attack  was  made  with  the  intent  to  do 
something  else,  but  the  later  acts  in  which  justified  the  in- 
ference of  an  intent  to  commit  the  crime  of  robbery. 

Appellant  contends  that  the  court  should  have  instructed 
the  jury  in  regard  to  three  matters  upon  its  own  motion,  to 
wit:  The  effect  of  evidence  tending  to  show  intoxication  in 
respect  to  the  motive  or  intent  with  which  an  act  was  done; 
the  definition  of  the  word  **fear"  as  given  by  section  212  of 
the  Penal  Code;  and  the  definition  of  the  word  ** robbery" 
as  distinguished  from  grand  larceny;  and  the  failure  to  do 
BO  is  assigned  as  error.  A  consideration  of  the  last  proposi 
tion  includes  the  same  question  of  law  arising  from  the 
failure  of  the  trial  court  to  give  an  instruction  as  to  the 
"lesser  offenses **  included  in  the  crime  of  robbery  (instruc- 
tion XIV),  at  the  request  of  the  appellant. 

Instructions  given  to  the  jury  must  always  be  adapted  to 
the  evidence  and  circumstances  of  the  case  on  trial.  The 
whole  defense  rested  upon  the  theory  that  defendant  was 
perfectly  sober.  He  staked  his  case  upon  the  fact  that  he 
was  not  there.  So  there  is  nothing  in  his  case  to  justify  an 
instruction  upon  the  question  of  intoxication.  The  case  for 
the  prosecution  did  not  rest  upon  the  intoxication  of  the 
defendant  to  establish  motive.  It  did  not  rely  upon  fear  alone 
to  show  a  robbery,  but  force  and  fear  combined.  There  was 
no  element  of  stealth  in  the  taking  proven,  and  nothing  in 
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the  evidence  to  require  the  court  of  its  own  motion  to  dis- 
tinguish robbery  and  grand  larceny.  This  case  is  one  of 
the  class  in  the  mind  of  the  court,  when  the  opinion  in  the 
case  of  People  v.  Church,  116  Cal.  303,  [48  Pac.  125],  was 
written,  and  the  following  language  used:  **Many  cases  of 
robbery  may  be  disclosed  by  the  evidence  where  the  trial 
eourt  would  be  justified  in  refusing  an  instruction  to  the 
effect  that  the  defendant  could  be  convicted  of  grand  larceny. 
Such  cases  would  be  those  where  the  evidence,  without  con- 
tradiction, indicates  the  offense  to  have  been  accomplished 
by  means  of  force  or  fear." 

The  statutory  definition  of  the  crime  of  robbery  was  given 
to  the  jury  in  one  of  the  instructions  of  the  court.  That  was 
sufiicient.  The  failure  of  the  trial  court  to  instruct  the  jury 
upon  any  proposition  deemed  essential  by  the  defendant  is 
not  to  be  regarded  as  error,  unless  he  made  a  request  for 
such  instruction.  (People  v.  Fice,  97  Cal.  460,  [32  Pac. 
531].)  This  has  been  applied  to  an  instruction  as  to  intoxi- 
cation  in  the  case  of  People  v.  Oliveria,  127  CaL  381,  [59 
Pac.  772]. 

We  have  considered  defendant's  objections  to  the  instruc- 
tions given  by  the  court,  notwithstanding  the  attorney  gen- 
eral's position  that  they  are  part  of  the  judgment-roll  and  are 
reviewable  only  as  part  of  the  judgment-roll  and  that  the 
record  does  not  disclose  the  judgment  from  which  the  appeal 
was  taken.  It  is  unnecessary  to  determine  the  question  of 
practice  raised,  in  view  of  the  rulings  made  on  the  questions 
of  law,  further  than  to  say  that  we  do  not  adopt  the  views 
of  the  attorney  general  as  applied  to  this  case. 

The  defendant  suffered  no  injury  because  the  court  refused 
to  require  Mrs.  Dripps  to  repeat  to  the  jury  in  open  court 
upon  her  direct  examination  the  proposal  which  she  said  was 
made  to  her  by  her  assailant.  The  information  desired  was 
obtained  by  defendant  on  cross-examination  in  answer  to 
his  counsel's  question.  The  response  was  given  to  defend- 
ant's counsel  in  the  manner  requested  by  him,  that  is,  in 
writing,  and  if  it  failed  to  reach  the  jury  it  was  the  defend- 
ant's own  act.  It  cannot  be  presumed  that,  had  he  insisted 
upon  an  oral  response,  and  not  accepted  the  written  one, 
the  court  would  not  have  required  the  witness  to  answer 
him  orally.  No  constitutional  right  of  the  defendant  was 
invaded.    It  is  not  a  constitutional  right  of  the  defendant  to 
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have  the  prosecution  conduct  its  case  in  accordance  with  his 
wishes,  and  there  was  no  interference  with  the  fullest  exer- 
cise of  his  right  of  cross-examination  in  the  case  in  this  con- 
nection. 

The  remarks  of  the  district  attorney  specified  as  error  and 
misconduct  upon  his  part  were  all  within  the  bounds  of 
legitimate  inference  from  the  evidence,  except  one.  The 
statement,  outside  the  record,  'Hhat  the  shirt  defendant  wore 
the  night  of  the  alleged  assault  had  not  been  in  the  pos- 
session of  the  prosecution,  and  that  it  must  be  in  the  pos- 
session of  the  defendant/'  was  the  statement  of  a  fact  im- 
portant to  the  case  of  the  prosecution  and  highly  prejudicial 
to  the  defendant.  It  would  have  been  reversible  error  had 
the  matter  been  called  to  the  attention  of  the  trial  court 
at  the  time  and  that  court  had  refused  to  instruct  the  jury 
to  disregard  the  remark,  but  no  opportunity  was  given  the 
trial  court  to  correct  the  abuse.  It  is  essential,  in  order  that 
such  an  act  shall  be  reviewed  by  this  court,  that  it  shall  first 
be  called  to  the  attention  of  the  court  below  at  the  time,  in 
order  that  the  court  may  so  act  in  the  premises  as,  if  possi- 
ble, to  avoid  the  error  and  prevent  a  mistriaL  (People  v. 
Kramer,  117  Cal.  647,  [49  Pac.  842].)  The  effect  of  such 
a  remark  could  have  been  removed  by  an  instruction  to  the 
jury  to  disregard  it.  (People  v.  Shears,  133  CaL  159,  [65 
Pac.  295].) 

The  jury  were  twice  taken  to  view  the  place  where  the 
crime  had  been  committed.  On  both  occasions  the  proper 
safeguards  were  thrown  around  the  jury  and  the  proper 
cautions  and  instructions  were  given,  except  that  on  the 
first  occasion  the  trial  judge  failed  to  accompany  the  jury 
to  the  scene.  Misconduct  of  the  jury  at  the  first  view  was 
claimed  by  defendant,  and  presented,  by  afiSdavit,  to  the 
trial  judge  upon  the  motion  for  a  new  trial  This  showing 
was  met  by  counter  and  conflicting  affidavits  from  the  prose- 
cution, and,  by  its  ruling  on  the  motion,  the  trial  court  as- 
certained the  truth  to  be  with  the  prosecution.  This  was  a 
matter  peculiarly  within  the  province  of  the  judge  who  tried 
the  cause  and  this  court  will  not  disturb  his  finding.  (People 
V.  Bushing,  130  Cal.  449,  [80  Am.  St.  Hep.  141,  62  Pao. 
742].) 

The  defendant  did  not  object  to  the  first  view  being  taken 
upon  the  ground  that  the  jury  were  not  accompanied  by 
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fhe  judge,  but  after  the  return  of  the  jury  into  the  court  made 
this  the  ground  of  an  exception,  and  asked  the  court  to  have 
the  record  to  show  the  fact  and  his  exception. 

The  learned  judge  who  tried  the  case  recognized  the  error 
committed  by  his  absence  from  the  first  view  and  with  the 
purpose  of  correcting  such  error,  if  possible,  advised  the  jury 
of  the  error  committed,  and  instructed  them  to  disregard 
any  and  all  information  or  impressions  acquired  during  or 
by  reason  of  the  first  view,  and  to  eliminate  everything 
seen  or  heard  on  that  occasion  in  the  same  way  that  they 
should  disregard  any  testimony  ordered  stricken  out,  and 
ordered  that  a  second  view  be  taken.  No  tenable  objections 
to  the  proceedings  in  connection  with  the  second  view,  or  ex- 
ceptions to  the  court's  actions  in  relation  thereto,  appear  in 
the  record. 

Appellant  contends  that  it  was  irremedial  error  for  the 
jury,  under  the  instructions  of  the  court,  to  view  the  premises 
without  the  presence  of  the  judge  of  the  court.  That  he  was 
entitled  to  have  the  judge  present  as  a  constitutional  right, 
and  that  his  failure  to  object  cannot  be  construed  as  a  waiver. 
The  attorney  general,  on  the  other  hand,  in  support  of  the 
action  of  the  trial  court,  urges,  first,  that :  A  view  is  not  the 
taking  of  evidence,  neither  is  it  "the  trial";  therefore,  the 
presence  of  the  judge  is  not  necessary.  Next,  that  if  his 
presence  be  necessary,  his  absence  is  but  an  irregularity 
which  the  defendant  could  and  did  waive.  And  that  the 
jury  were  instructed  to  disregard  the  first  view,  and  the  first 
view  became  merged  into  the  second. 

Whatever  may  the  rule  in  other  jurisdictions,  it  is  clear  that 
the  later  decisions  of  the  supreme  court  of  this  state  are  based 
upon  the  theory  that  in  viewing  the  place  in  which  an  offense 
is  charged  to  have  been  committed,  under  section  1119  of 
the  Penal  Code,  the  jury  is  ** receiving  evidence."  (People  v. 
Milner,  122  Cal.  184,  [54  Pac.  833].)  It  was  upon  this  theory 
that  it  was  declared  to  be  error  for  the  jury  to  view  the  place 
in  the  absence  of  the  defendant  in  a  criminal  case.  {People 
V.  Bush,  68  Cal.  623,  [10  Pac.  169] ;  S.  C,  71  Cal.  606,  [12 
Pac.  781].)  It  must  also  be  accepted  as  the  law  of  this  state 
that  the  judge  is  a  component  part  of  the  court,  and  there 
can  be  no  court  without  the  judge.  And  that  a  defendant 
convicted  under  such  circumstances  has  been  deprived  of  his 
liberty  without  due  process  of  law.    (PeopJLe  v.  Tupper,  122 
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Cal.  424,  [68  Am.  St.  Rep.  44,  55  Pac.  125] ;  People  v.  Black- 
man,  127  Cal.  248,  p.  251,  [59  Pac.  573] ;  People  v.  Yut  Ling, 
74  Cal.  570,  [16  Pac.  489].) 

The  opinion  in  People  v.  Blackmaiif  invSO  far  as  it  has  any 
bearing  on  the  question  here  involved,  relies  ai>on  the  opin- 
ion in  People  v.  Tupper,  which,  in  turn,  rests  upon  O'Brien  v. 
People,  17  Colo.  561,  [31  Pac.  230] ,  Turbeville  v.  State,  56 
Miss.  793,  and  State  v.  Beuerman,  59  Ean.  586,  [53  Pac.  874]. 

The  Colorado  case  mentioned  (O'Brien  v.  People)  is  ex- 
pressly distinguished,  by  the  justice  writing  the  principal 
opinion  therein,  from  one  in  which  there  is  a  waiver,  or  con- 
sent to,  the  absence  of  the  judge.  The  chief  justice,  in  a  con- 
curring opinion,  says  that  every  absence  of  the  judge  from 
the  courtroom  during  a  criminal  trial  is  not  reversible  error. 
He  concurs  in  the  decision  because  an  error  was  committed 
by  taking  the  testimony  of  a  witness  away  from  the  court- 
room, in  the  presence  of  the  jury,  when  the  judge  was  absent. 

In  TurhevUle  v.  State,  the  decision  of  the  court,  as  stated 
in  the  syllabus,  is,  that:  ''The  circuit  judge's  absence  from 
the  bench  during  the  argument  of  a  felony  case  is  not  such 
abandonment  of  the  court  and  conduct  of  the  trial  as  that 
the  judgment  should  be  reversed,  if  he  remains  in  an  adjoin- 
ing room  within  hearing  with  a  lawyer  on  the  bench  to  call 
him  if  needed."  The  portion  of  the  opinion  supporting  the 
California  cases  is:  '*//  we  would  consider  this  statement  of 
the  facts  as  showing  such  absence  from  the  room  on  the  part 
of  the  judge  as  constitutes  a  temporary  relinquishment  of 
the  control  of  the  court  and  of  the  conduct  of  the  trial,  we 
should  unhesitatingly  reverse  the  judgment.  There  can  be  no 
court  without  a  judge,  and  his  presence  as  the  presiding 
genius  of  the  trial  is  as  essential  during  the  argument  as  at 
any  other  time.** 

In  State  v.  Beuerman  it  is  said:  ''If  the  presiding  judge 
abandons  the  trial,  or  relinquishes  control  over  the  proceed- 
ings, the  accused  has  good  cause  to  complain.  (Meredeth  v. 
People,  84  111.  479 ;  Thompson  v.  People,  144  111.  378,  [32  N. 
E.  968] ;  State  v.  Smith,  49  Conn.  376 ;  Turbeville  v.  State, 
56  Miss.  793 ;  Palin  v.  State,  38  Neb.  862,  [57  N.  W.  743]  ; 
O'Brien  v.  People,  17  Colo.  561,  [31  Pac.  230].)  The  fact 
that  the  court  may  not  see  or  hear  everything  occurring  in 
the  courtroom,  or  that  he  may  step  into  an  adjoining  room, 
but  not  out  of  hearing  of  the  proceedings^  ia  not  necessarily 
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prejudicial  to  the  interests  of  the  defendant  in  every  case; 
but  the  presiding  judge  cannot  safely  absent  himself  from  the 
trial,  or  relinquish  control  over  the  proceedings  during  the 
trial.''  If  the  language  of  this  opinion  be  considered  in  con- 
nection with  the  holding  by  the  Kansas  court  in  State  v. 
Adams,  20  Kan.  311,  that  a  view  of  the  premises  by  a  jury 
is  not  receiving  evidence  during  the  trial,  and  the  absence 
of  either  judge  or  defendant  therefrom  not  error,  because 
the  statute  does  not  in  terms  require  them,  or  either  of  them, 
to  be  present,  it  is  apparent  that  the  Kansas  court  would  re- 
gard that  ease  as  not  applicable  here. 

In  People  v.  Tut  Ling  it  is  said:  **When  the  jury  went  to 
view  the  premises,  the  judge  of  the  court  should  have  gone 
along  with  them.  It  was  the  right  of  the  defendant  to  have 
the  judge  accompany  the  jurors  when  they  went  to  take  this 
view.''  We  are  left  in  the  dark  as  to  the  reasons  of  the  court 
for  its  position  on  this  question,  and  Justices  McFarland  and 
Paterson  dissent  from  the  decision  without  comment.  In  the 
absence  of  reasons  given,  we  have  assumed  that  the  court 
considered  the  view  as  receiving  evidence  {People  v.  Bxish), 
and  a  part  of  the  trial,  and  therefore  the  absence  of  the  judge 
from  the  trial  was  error.  {People  v.  Tupper,  122  Cal.  424, 
[68  Am.  St.  Rep.  44,  55  Pac.  125].) 

Accepting  these  cases  as  declaring  the  law  of  this  state, 
and  considering  them  in  the  light  of  the  reasons  given  for  the 
decisions  upon  which  they  rest,  it  is  apparent  that  the  error 
committed  by  the  court  here  is  such  an  error  as  may,  in  a 
proper  case,  be  corrected  by  the  court,  and  the  right  to  object 
thereto  may  be  waived  by  the  defendant. 

The  view  has  been  a  part  of  the  jury  trial  since  its  origin, 
and  at  one  time  constituted,  with  the  personal  knowledge  of 
the  jurors,  the  entire  evidence  considered  by  the  jury  in  arriv- 
ing at  its  verdict.  There  is  nothing  in  the  reports  of  the  ear- 
lier English  cases  to  indicate  that  the  judge  was  required  to 
be  present  at  the  view,  and  the  practice  permitted  a  view  by 
either  a  part  or  the  whole  of  the  jury.  In  some  of  the  cases 
the  courts  seemed  concerned  chiefly  in  determining  how  many 
jurors,  or  what  part  of  the  jury,  must  have  visited  the  scene 
in  order  to  sustain  the  verdict.  For  many  years  after  other 
evidence  than  the  knowledge  of  the  jurors  began  to  be  con- 
sidered by  the  jury,  the  view  continued  to  be  the  main  evi- 
dence received  in  cases  of  waste,  trespass  and  nuisance.    It 
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is  still  made  an  important  part  of  the  evidence  in  cases  of 
waste  in  some  states,  and  in  other  states  in  cases  of  eminent 
domain,  by  express  statutory  provisions.  The  personal  knowl- 
edge of  the  juror  can  no  longer  be  considered,  unless  he  be 
sworn  and  examined  in  open  court  (Pen.  Code,  sec.  1120), 
the  freedom  of  the  common-law  view  is  much  restricted,  its 
use  now  rests  in  the  discretion  of  the  trial  court,  and  the 
whole  matter  is  generally  regulated  by  statute.  In  construing 
these  statutes  the  courts  have  reached  widely  divergent  con- 
clusions. The  opinions  range  from  those  holding  that  a  stat- 
ute providing  for  a  view  of  the  premises  in  a  criminal  case, 
similar  to  section  1119  of  the  Penal  Code,  is  unconstitutional 
because  such  a  view  is  receiving  evidence  by  the  jury  when 
absent  from  the  court  (Foster  v.  State,  70  Miss.  755,  [12 
South.  822] ),  to  those  holding  that  the  view  is  no  part  of  the 
trial,  and  that  the  jury  are  not  receiving  evidence,  but  merely 
receiving  impressions  from  inanimate  objects  that  will  enable 
them  better  to  comprehend  and  apply  the  testimony  in  the 
case.  (State  v.  Adams,  20  Kan.  311;  Shular  v.  State,  105 
Ind.  289,  [55  Am.  Rep.  211,  4  N.  E.  870] ;  People  v.  Johnson, 
110  N.  Y.  134,  [17  N.  E.  684] ;  People  v.  Thorn,  156  N.  Y. 
286,  [50  N.  E.  947] ;  State  v.  Mortenson,  26  Utah,  312,  [78 
Pac.  562].) 

This  diversity  of  conclusion  appears  to  be  due,  largely,  to 
the  restriction  of  the  term  ''the  trial"  to  the  permanent  pro- 
ceedings in  the  oourtroom,  and  an  effort  of  the  courts  to  evade 
the  apparently  inevitable  result  of  that  construction  upon  the 
case  under  consideration. 

Every  step  taken  in  a  criminal  case,  by,  or  in,  the  court 
wherein  the  case  is  pending,  from  issue  joined  to  verdict  ren- 
dered, is  a  step  or  proceeding  ''arising  during  the  course  of 
the  trial."  (People  v.  Turner,  39  Cal.  370.)  In  this  extensive 
sense,  "the  trial"  would  include  many  occasions  when  the 
judge  need  not  be  personally  present  exercising  control  or 
conducting  the  trial.  This  is  the  case  where  the  jury  are  kept 
together  during  the  entire  trial.  Between  the  sessions  of  the 
court  they  are  under  the  sole  control  of  the  sheriff,  and  if 
they  make  an  unauthorized  visit  in  a  body  to  the  place  where 
the  crime  was  committed,  while  in  charge  of  that  officer,  the 
error  may  be  waived,  and  the  court  can  consider  whether  or 
not  the  view  influenced  the  minds  of  the  jurors,  in  ruling  on 
a  motion  for  a  new  trial.    (Warner  v.  State,  56  N.  J.  L.  686, 
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[44  Am.  St  Rep.  415,  29  AtL  505].)  The  same  rule  was 
applied  in  a  case  in  which  the  gist  of  the  action  on  trial  was 
the  condition  of  the  locus  in  quo.  (Rush  v.  8t  Paul,  70  Minn. 
5,  [72  N.  W.  733].)  The  inquiry  is,  "Was  the  (misconduct) 
not  calculated  to  prejudice  the  result  of  the  trial  t  Is  it  ap« 
parent  that  it  could  have  had  no  influence  upon  the  verdict  f 
{People  V.  Stokes,  103  Cal.  193,  [42  Am.  St.  Eep.  102,  37  Pac. 
207].)  Such  error  should  be  objected  to  at  the  time,  and  con- 
sent  of  defendant  or  his  failure  to  object  in  time  will  defeat 
his  right  to  complain.  {People  v.  farm  Poi,  86  CaL  225,  [24 
Pac.  998] ;  People  v.  Fitzgerald,  137  Cal.  546,  [70  Pac.  554].) 

This  same  test  has  been  extended  to  an  absence  of  the 
judge  from  the  courtroom,  without  suspending  the  trial, 
during  the  examination  of  a  witness  for  the  prosecution 
{Hays  v.  State,  58  Oa.  35),  and  during  the  argument  of  the 
case.  {0 'Shields  v.  State,  81  Ga.  301,  [6  S.  E.  426] ;  Prit- 
chett  V.  State,  92  Ga.  65,  [18  S.  B.  536.].) 

The  conditions  surrounding  the  jury  at  the  view;  the  re* 
strictioDs  upon  their  actions  and  that  of  the  judge;  the  in- 
ability of  the  judge  or  anyone  else  to  control  or  direct  their 
observations  to  any  objects  other  than  those  indicated  to  the 
person  appointed  as  '* shower"  while  in  open  court  at  the 
courtroom;  the  absence  of  any  assistance  of  counsel  to  indi- 
cate the  details  of  the  observation  which  make  for  their  re- 
spective clients;  the  prohibition  of  the  taking  of  testimony 
or  receiving  of  any  other  information  than  that  given  by  the 
"shower,"  coupled  with  the  statutory  requirement  that  the 
jury  be  placed  in  the  custody  of  the  sheriff,  might  call  for  a 
distinction  between  the  modified  form  of  trial  at  the  view  and 
the  proceedings  taken  and  had  in  the  courtroom,  if  this  were 
necessary  to  this  decision.  But  the  rule  having  been  estab- 
lished in  this  state  that  the  defendant  is  of  right  entitled  to 
have  the  judge  present  at  the  view,  the  modified  character 
of  his  functions  there  becomes  immaterial. 

Considering  the  absence  of  the  judge  as  involving  the  ques- 
tion of  whether  or  not  it  be  depriving  the  defendant  of  his 
liberty  without  due  process  of  law,  we  see  no  reason  why  the 
rule  above  declared  should  not  be  applied  to  the  error  com- 
mitted. 

Due  process  of  law  undoubtedly  means,  in  the  due  course 
of  legal  proceedings  according  to  the  rules  and  forms  which 
have  been  established  for  the  protection  of  private  rights; 
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and  that  changes  of  forms,  proceedings  and  process  from  time 
to  time  shall  be  made  with  due  regard  to  the  landmarks  estab- 
lished for  the  protection  of  the  citizen.  (Cooley's  Constita- 
tional  Limitations,  355.) 

Many  of  the  common-law,  statutory  and  constitational  rights 
of  a  defendant  may  be  waived  by  him,  and  some  will  be  pre- 
sumed to  have  been  waived  if  they  have  not  been  asserted 
in  a  timely  manner.  He  is  entitled  to  be  tried  by  a  full  com- 
mon-law jury  on  a  charge  of  felony  before  sentence,  but  he 
may  waive  all  the  incidents  of  the  trial  established  for  his 
protection  and  enter  a  plea  of  guilty.  He  is  entitled  to  chal- 
lenge jurors  both  for  cause  and  peremptorily  without  assign- 
ing cause,  but  if  he  fails  to  do  so,  having  had  the  opportunity, 
it  is  too  late  to  complain  after  conviction.  So  it  is  with  hav- 
ing  the  process  of  the  court  to  secure  the  attendance  of  his 
witnesses,  and  his  right  to  have  only  competent  evidence  in- 
troduced upon  the  trial.  Failing  to  assert  his  right,  he  is 
deemed  to  have  waived  it. 

In  the  case  at  bar,  the  defendant  had  an  opportunity  to 
assert  every  legal  right  involved,  and  either  failed  to  do  so, 
or  asserted  them  in  such  a  manner  that  he  is  deemed  to  have 
waived  them.  If  the  first  view  be  left  out  of  consideration, 
the  record  would  show  a  complete  trial  unattended  by  any 
prejudicial  error  preserved  and  excepted  to  as  required  by 
the  rules  of  practice.  The  first  view  was  no  more  prejudicial 
to  the  defendant  than  the  introduction  of  incompetent  evidence 
during  the  trial,  which,  on  discovery  of  the  error  by  the 
court,  was  directed  to  be  stricken  out,  and  the  jury  instructed 
to  disregard  it  The  jury  were  aided  in  doing  this  by  the 
subsequent  view.  The  impressions  obtained  from  the  two 
views  would  be  presumed  to  be  the  same,  as  the  second  view 
covered  the  same  grounds,  the  shower  pointed  out  the  same 
places  and  objects,  and  the  affidavits  produced  on  the  motion 
for  a  new  trial  show  that  there  was  no  change  in  the  location 
of  the  objects  viewed,  or  the  topography  of  the  scene,  between 
the  first  and  second  views.  If  a  different  impression  were 
obtained,  that  from  the  second  being  more  recent  would  no 
doubt  be  the  more  vivid  at  the  time  of  the  deliberations  of  the 
jury. 

There  was  no  dispute  at  the  trial  in  relation  to  the  location 
of  any  of  the  objects  which  were  seen  by  the  jury  on  either 
view.    The  evidence  in  relation  to  the  disputed  matters 
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directed  to  the  angle  at  which  the  lights  fell  upon  certain 
objectB  and  places,  the  effect  of  the  distance  of  the  street 
lamps  from  the  scene,  and  the  strength  of  the  light  that  would 
be  given  by  them  at  the  place  of  the  occurrence.  Even  this 
evidence  was  of  minor  importance,  as  the  complaining  witness 
based  her  ability  to  see  so  distinctly  upon  the  fact  that  the 
headlight  of  a  passing  street-car  fell  upon  the  face  and  cloth- 
ing of  her  assailant  Both  of  the  views  by  the  jury  were  taken 
in  the  daytime,  and  there  was  no  opportunity  on  either  oc- 
casion to  observe  the  effect  of  the  lights  upon  the  scene.  The 
case  was  one  in  which  a  view  was  proper  and  served  the  pur- 
pose which  should  be  the  primary,  if  not  the  only,  considera- 
tion in  criminal  cases,  to  wit,  a  knowledge  of  the  premises 
that  the  jury  may  the  better  apply  the  testimony  heard  in 
court.  The  evidence  received  on  both  views  was  evidently  of 
this  character. 

However  the  error  be  classified  or  considered,  the  facts  dis- 
closed by  the  record,  on  the  motion  for  a  new  trial,  warranted 
the  trial  judge  in  finding  that  the  prosecution  had  sustained 
the  burden  of  showing  that  no  injury  resulted  to  defendant's 
case,  and  that  he  was  not  prejudiced  by  the  absence  of  the 
presiding  judge  from  the  first  view. 

No  timely  objection  to  the  absence  of  the  judge  from  the 
first  view  was  made ;  such  absence  was  not  prejudicial  to  the 
defendant  or  subversive  of  his  legal  rights,  and  there  is  no 
ground  for  granting  a  new  triaL  {Home  v.  Rogers,  110  Qa. 
362,  [35S.  B.  718].) 

It  is  not  every  unauthorized  view  of  the  locus  in  quo  that 
will  require  the  setting  aside  of  a  verdict.  Considerations  of 
practical  justice  forbid  it  If  verdicts  were  set  aside  for  such 
reasons,  there  would  be  no  reasonable  limits  to  litigation,  es- 
pecially in  cities  where  the  opportunities  are  great  for  jurors 
personally  to  view  the  locality  of  a  crime  under  consideration. 

Judgment  and  order  appealed  from  affirmed. 

Allen,  P.  J.f  and  Shaw,  J.,  concurred. 
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[ClT.  No.  258.    Third  AppeDate  District.— April  8,  1907.] 

HALE  BROS.,  a  Corporation,  Respondent,  v.  EDWARD  P. 
MILLIKEN  and  FOSTER  MILLIKEN,  Copartners,  etc., 
Appellants. 

Action  wok  Bkeach  of  Contraot — ^Failuse  to  Deltvee  Steel  fob 
Building  as  Agreed — ^Dauages — Support  of  Verdict. — ^In  an  ac- 
tion to  recover  damages  for  breach  of  contract  in  faiting  to  delirer 
steel  for  plaintiff's  building,  as  agreed,  where  there  is  sufficient 
evidence  to  show  that  the  contract  was  broken  in  failing  to  deliver 
the  steel  in  the  condition  and  within  the  time  required,  and  the  evi- 
dence was  conflicting  as  to  the  damages  arising  from  the  breach, 
and  the  verdict  for  the  plaintiff  was  sufficiently  supported  by  the 
plaintiff's  witnesses,  the  verdict  cannot  be  disturbed  upon  appeal. 

D). — ^LiMiT  OF  Power  of  Appellate  Court — Review  of  Evidence. — The 
evidence  must  be  so  plainly  and  palpably  insufficient  to  support  the 
verdict  that  it  can  be  said  that  such  is  the  case,  as  matter  of  law, 
before  this  court  is  justified  in  setting  aside  a  verdict  upon  the  evi- 
dence or  disturbing  the  findings  of  the  trial  court.  A  verdict  find- 
ing the  facts  in  a  particular  way  forecloses  any  inquiry  as  to  the 
credibility  or  discredit  of  witnesses  by  cross-examination. 

Id. — Evidence — Circumstancbs  Attending  Contract — Knowledge  bt 
Defendant's  Agent — Damages  Resulting  from  Breach. — ^Evi- 
dence was  admissible  to  show  all  of  the  circumstances  leading  up 
to  and  attending  the  execution  of  the  contract  which  were  known 
to  the  defendants  through  thoir  agent  acting  within  the  scope  of 
his  authority  in  the  execution  thereof,  including  a  lease  which  ex- 
plained the  necessity  for  prompt  delivery  required  by  the  contract; 
and  when  such  special  circumstances  were  thus  known  to  both  par- 
ties, the  damages  resulting  from  the  breach  of  the  contract  which 
they  would  reasonably  contemplate  would  be  the  amount  of  injury 
which  would  ordinarily  follow  from  its  breach  under  suck  known 
circumstances. 

Xo. — Evidence  of  Usage  Inadmissible — ^Legal  Standard  of  Weights 
AND  Measures. — ^Where  there  is  nothing  in  the  contract  to  show 
the  adoption  of  any  other  standard  for  the  measurement  of  steel  fur- 
nished under  the  contract,  the  legal  standard  of  weights  and  meas- 
ures fixed  in  this  state  must  be  deemed  to  enter  into  and  become  part 
of  the  contract  executed  therein,  and  evidence  of  local  usage  in 
San  Francisco  among  manufacturers  of  and  dealers  in  structural 
iron  and  steel  to  give  a  figured  or  estimated  weight  according  to 
dimensions,  instead  of  ''scale"  weight,  determining  the  actual  num- 
ber of  pounds  therein,  is  inadmissible  to  vary  the  legal  affect  of  th« 
•ontract. 


April,  1907.]        Hale  Bro&  v.  Milliken.  345 

lo. — ^Repetition  ov  Evidence. — Where  proposed  evidence  it  already  be- 
fore the  jury,  no  injnrf  could  result  in  disallowing  its  repetition. 

Id. — ^Bbjegtion  ov  Letter  IJnfrejudicial. — Any  error  in  the  rejection 
of  a  letter  from  defendants'  agent  to  plaintiff's  agent  was  without 
prejudice,  when  defendants  presented  to  the  jury  all  that  eould  by 
any  possibility  have  been  shown  by  the  rejected  letter. 

Id. — ^Letter  ADifrrTEo  on  Cboss-examini.tion — ^Rioht  ov  Ezpulnation. 
Where  a  letter  written  by  a  witness  was  admitted  on  cross-exam- 
ination, as  tending  to  show  a  discrepancy,  the  mtness  was  properly 
allowed,  on  re-examination^  to  explain  the  circumstances  under 
which  it  was  written,  and  the  reason  for  writing  it. 

Id. — Instbuotions. — Held,  that  in  the  instructions  given,  in  view  of 
the  circumstances  of  the  case  developed  by  the  evidence,  there  wa* 
nothing  that  could  have  prejudiced  the  appellants. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing  a  new  trial.    W.  P.  Lawlor,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

P.  H.  Dunne,  and  Walter  H.  Linforth,  for  Appellanta 

Campbell,  Metson  ft  Campell,  Jas.  H.  Budd,  and  Thomas 
H.  Breeze,  for  Respondent. 

HART,  J. — The  plaintiff  corporation  brought  this  action 
to  recover  from  the  defendants  the  sum  of  $13,973  for  dam- 
ages alleged  to  have  been  sustained  by  it  on  account  of  the 
failure  of  defendants  to  deliver  within  the  time  agreed  upon 
certain  steel  to  be  used  in  the  erection  of  plaintiff's  building 
in  the  city  of  San  Francisco.  The  alleged  damages  consist 
of  the  following  items :  1.  The  sum  expended  by  plaintiff  in 
the  preparation  of  the  steel  for  use  after  its  delivery,  $577.65, 
the  pleaded  agreement  being  that  it  should  be  delivered  in 
condition  so  that  it  could  be  placed  as  received  in  the  building ; 
2.  Ground  rent  at  the  rate  of  $1400  per  month  for  a  period 
of  three  months;  3.  Interest  on  the  money  expended  by  plain- 
tiff in  the  building  independent  of  the  steel  work  during  the 
time  of  the  delay,  aggregating  the  sum  of  $396.32;  4.  The 
loss  to  plaintiff  of  the  use  of  the  building  for  three  months, 
alleged  to  be  of  the  value  of  $3,000  per  month,  or  a  total  of 
$9,000. 
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On  the  twelfth  day  of  October,  1899,  plaintiff  leased  from 
one  David  B.  Jones,  for  a  term  of  ten  years  and  nine  months, 
the  said  lease  to  take  effect  on  the  first  day  of  October,  1899, 
at  a  monthly  rental  of  $1,400,  a  certain  lot  or  piece  of  real 
property,  situated  in  said  city  of  San  Francisco,  and  upon 
which  it  contemplated  the  erection  of  a  large  building  to  be 
used  for  carrying  on  and  conducting  its  commercial  business. 
Oround  rent  was  not,  however,  to  become  payable  under  the 
lease  until  from  and  after  the  1st  of  July,  1900.  It  is  alleged 
by  plaintiff  that  with  a  knowledge  of  this  lease  and  of  its 
terms,  defendants  entered  into  a  contract  with  plaintiff  to 
furnish  the  steel  necessary  for  the  erection  of  said  building 
and  to  deliver  the  same  during  the  month  of  February,  1900. 
It  is  claimed  by  plaintiff  that  if  the  steel  had  been  delivered 
during  said  month  of  February  the  building  could  have  been 
"erected  and  completed  so  as  to  admit  of  occupancy  on  July 
1st,  1900,  but  that  the  building  was  not  completed  and  ready 
for  occupancy  before  the  1st  of  October,  1900,  and  that  the 
delay  was  occasioned  through  the  failure  of  the  defendants 
to  deliver  the  steel  within  the  contract  time  and  to  deliver 
in  such  condition  as  to  be  immediately  set  up  in  the  building 
upon  its  arrival  in  San  Francisco."  The  complaint  further 
alleges  that  during  the  negotiations  between  plaintiff  and 
defendants  for  the  furnishing  of  the  steel  for  said  building 
*' defendants  submitted  to  plaintiff  two  lists  of  prices  at  which 
they  agreed  to  sell  and  deliver  to  plaintiff  the  steel  work  re- 
quired in  said  building.  One  of  said  list  prices  was  for  the 
delivery  of  said  steel  work  during  the  month  of  February, 
1900,  and  the  other  for  the  delivery  of  said  steel  work  during 
the  month  of  May,  1900 ;  that  the  prices  on  the  latter  list  were 
much  lower  than  those  on  the  other,  and  both  lists  of  prices 
provided  for  f.  o.  b.  delivery."  In  order  to  secure  the  deliv- 
ery of  the  steel  in  the  month  of  February,  it  is  alleged,  plain- 
tiff, on  the  tenth  day  of  January,  1900,  agreed  to  pay  the  de- 
fendants the  prices  demanded  for  the  February  delivery  of 
the  steel,  the  same  being  a  sum  in  excess  of  that  of  the  May 
delivery  to  the  extent  of  $4,105.22.  The  complaint  was  veri- 
fied. 

The  answer  specifically  denies  the  averments  of  the  com- 
plaint, and  pleads  a  counterclaim,  and  prays,  among  other 
things,  for  judgment  against  the  plaintiff  for  the  sum  of 
$6,884.50,  alleged  to  be  the  balance  due  defendants  from  plain- 
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tiff  for  the  structural  steel  so  furnished  it  hy  defendants.  It 
may  be  here  stated  that  the  original  balance  claimed  to  be 
due  defendants  from  plaintiff  was  the  sum  of  $7,042.65,  but 
that  the  sum  of  $156.15  was  deducted  by  defendants  from 
their  claim  because  of  extra  labor  imposed  upon  the  steel- 
setter  by  reason  of  "shop  errors"  imputed  to  the  oversight 
or  negligence  of  defendants  in  arranging  the  steel,  prepara- 
tory to  its  erection  as  a  part  of  the  building. 

The  cause  was  tried  by  jury,  and  a  verdict  returned  in  favor 
of  plaintiff  in  the  sum  of  $186.41,  '*  after  deducting  the 
amount  of  defendants'  counterclaim."  Thereupon,  and  in 
accordance  with  said  verdict,  the  court  entered  its  judgment 
in  favor  of  plaintiff  in  the  sum  of  $186.41.  Defendants  ap- 
peal from  said  judgment  and  from  an  order  refusing  them  a 
new  triaL 

Much  space  in  the  briefs  of  counsel  is  devoted  to  a  discus- 
sion of  the  evidence,  appellants  attempting  by  a  minute  exam- 
ination and  analysis  thereof  to  demonstrate  that  the  jury 
awarded  damages  in  favor  of  plaintiff  far  in  excess  of  what 
the  facts  adduced  justified.  The  contract  for  the  purchase 
and  sale  of  the  steel  for  the  building  was  made  and  entered 
into  between  Reid  Bros.,  architects  and  agents  of  plaintiff, 
and  N.  L.  Bell,  the  Pacific  Coast  agent  of  defendants.  The 
place  of  business  of  defendants  was  at  the  time  of  the  trans- 
action in  the  city  of  New  York,  and  the  headquarters  and 
ofiSce  of  their  agent,  Bell,  were,  at  the  time  of  the  making  of 
the  contract,  in  the  city  of  San  Francisco. 

The  record  consists  of  a  transcript  of  four  hundred  and 
ninety  pages,  of  which  the  evidence  takes  up  approximately 
four  hundred  pages.  It  would  be  useless,  we  think,  to  under- 
take to  discuss  in  detail  the  entire  mass  of  evidence,  or  to 
attempt  to  present  a  satisfactory  synopsis  thereof,  for  the 
purpose  of  showing  reasons  why  the  verdict  should  or  should 
not  be  disturbed.  The  record  discloses  the  fact  that  most  of 
the  evidence  is  from  witnesses  produced  by  plaintiff,  and  that 
it  points  almost  all  one  way.  There  is  no  dispute  that  a  con- 
tract for  the  sale  and  purchase  of  the  structural  steel  re- 
quired for  the  erection  of  the  building  of  plaintiff  was  made 
by  the  parties.  The  only  questions  in  the  case  are,  so  far  as 
the  facts  are  concerned,  whether  there  was  on  the  part  of  the 
defendants  a  breach  of  the  terms  of  the  contract,  and,  if  so, 
whether  or  not  the  damageis  awarded  are  excessive. 
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The  plaintiff,  having  leased  for  a  long  term  the  ground 
upon  which  the  building  was  to  be  erected  at  a  monthly  rental 
of  $1,400,  to  become  payable  on  and  after  the  first  day  of 
July,  1900,  was,  quite  naturally,  anxious  to  secure  the  steel 
materials  necessary  for  the  construction  of  the  structure  at 
as  early  a  date  as  possible,  so  as  to  enable  the  contractors  to 
complete  and  have  it  in  readiness  for  occupancy  by  the  time 
at  which  payment  of  the  ground  rent  was  to  begin.  That  this 
purpose  was  uppermost  in  the  mind  of  plaintiff,  and  well 
understood  by  defendants  at  the  time  of  the  making  of  the 
contract,  is,  in  our  opinion,  indubitably  evidenced  by  the  sev- 
eral conversations  shown  to  have  taken  place  between  the  par- 
ties relative  to  the  steel  contract.  These  conversations  are 
testified  to  not  alone  by  witnesses  friendly  to  plaintiff,  but 
by  Mr.  Bell  himself.  The  telegraphic  dispatches  from  Bell 
to  the  defendants  concerning  the  contract  also  sustain  this 
conclusion.  Another  significant  circumstance  bearing  out  the 
contention  of  respondent  upon  this  point  is  the  fact  that  the 
plaintiff  was  willing  and  agreed  to  pay  for  the  steel  the  sum 
of  a  trifle  over  $4,000  demanded  for  February  shipments  in 
excess  of  the  prices  asked  for  May  shipments.  In  other  words, 
it  agreed  to  pay  $4,000  more  for  the  steel  in  order  to  secure 
early  shipments  and  delivery  thereof  than  it  would  have  been 
compelled  to  pay  for  the  same  material  delivered  in  the  month 
of  May.  The  lease  of  the  ground  and  the  time  at  which  the 
payment  of  the  rent,  by  the  provisions  of  said  lease,  was  to 
commence,  and  the  consequent  anxiety  of  plaintiff  to  be  in 
actual  occupancy  of  the  premises  by  the  time  the  payment 
of  the  rent  was  to  begin,  were  matters  of  full  and  frequent 
discussion  between  the  parties,  not  only  before  the  agreement 
of  sale  and  purchase  between  them  was  reached,  but  through- 
out the  entire  course  of  the  relations  established  between  them 
by  virtue  of  the  contract.  Telegrams  were  sent  to  defendants 
by  their  agent,  explaining  the  circumstances  under  which  the 
contract  was  made.  While  it  may  be  correct  to  say  that 
nothing  was  expressly  said  in  these  telegrams  about  the  lease, 
the  defendants,  nevertheless,  knew  that  haste  and  prompt  de- 
livery of  the  steel  were  important  features  of  the  contract, 
as  is  clearly  shown  by  their  replies  to  their  agent.  But, 
whether  the  defendants  themselves  knew,  or  did  not  know, 
the  reason  for  the  requirement  of  prompt  delivery,  the  fact 
is  undisputed  that  their  agent  did  know  the  reason  and  knew 
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that  that  was  the  principal  consideration  controlling  plaintiff 
in  awarding  the  contract  for  the  steel  to  the  defendants. 
After  the  defendants,  in  response  to  a  telegram  from  Bell, 
sent  by  wire  the  "February  prices"  for  the  steel  required, 
the  plaintiff,  through  its  agents,  Reid  Brothers,  in  a  letter 
addressed  to  Bell,  accepted  tiie  same,  and  requested  the  latter 
to  inform  defendants  that  the  plans,  specifications  and  draw- 
ings were  with  P.  C.  Hale,  at  256  Church  street,  New  York, 
and,  in  order  (quoting  from  the  letter  to  Bell)  "to  save  time, 
to  please  ask  your  firm  to  caU  on  P.  C.  Hale  for  the  drawings 
and  specifications  ...  to  look  over  carefully  and  wire  you 
if  everything  is  complete  to  proceed  at  once."  In  pursuance 
of  this  suggestion,  BeU  sent  the  following  telegram  to  de- 
fendants: "Oet  plans  P.  C.  Hale,  256  Church  street  Have 
secured  contract.  Prices  quoted  February  delivery.  Exam- 
ine plans  and  wire  immediately  if  everything  is  clearly  shown 
thereon."  The  evidence  shows  that  defendants,  upon  receipt 
of  the  last-quoted  dispatch,  at  once  obtained  from  P.  G.  Hale 
the  plans  and  specifications  mentioned.  On  the  following 
day,  Milliken  Brothers  wired  their  San  Francisco  agent  as  fol- 
lows: ''Plans  received  and  are  being  carefully  examined.  .  .  . 
The  specifications  call  for  Carnegie  sections.  Our  bid  of  course 
was  not  based  on  their  sections.  •  .  .  We  surest,  in  order 
to  secure  prompt  delivery  required  [italics  are  ours],  that 
we  be  allowed  to  substitute  equivalent  areas  of  angles  and 
plates,  or  channels  and  plates,  whichever  can  be  secured 
quickest,  in  column  schedule."  Beid  Bros.,  having  been  noti- 
fied by  Bell  of  this  telegram  and  the  proposed  substitution 
of  "equivalent  areas  of  angles  and  plates,"  etc.,  for  the  Car- 
negie sections  called  for  by  the  plans  and  specifications,  ad- 
dressed the  following  letter  to  the  agent  of  the  defendants: 
"There  is  no  objection  to  your  people  substituting  equivalent 
areas  of  equal  strength  and  not  exceeding  in  weight  those 
shown  of  Carnegie  Steel  Company.  •  .  .  Prompt  delivery  has 
secured  you  this  work,  and  is  a  very  essential  feature  of  the 
contract,  so  do  not  fail  to  impress  upon  your  people  the  im- 
portance of  it,  and  also  the  importance  of  shipping  in  the 
regular  order  ealled  for  in  specifications."  The  order  of  ship- 
ments, contained  in  the  specifications,  provides:  "In  order 
to  avoid  delay  in  erection,  material  must  be  shipi>ed  in  the  or- 
der  in  which  it  is  to  be  placed,  t.  e.,  beginning  at  the  basement, 
each  story  and  floor  must  be  shipped  in  such  complete  man- 
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ner  as  to  allow  each  of  said  stories  or  floors  to  be  entirely  com- 
pleted in  its  erection,  and  ready  for  immediate  reception  of 
masonry  and  walls."  A  few  days  after  the  10th  of  January, 
according  to  the  testimony  of  Mr.  Bell  himself,  Mr.  Reid  in- 
formed him  that  the  first  shipment  of  steel  would  be  required 
the  last  of  February  or  the  first  of  March.  This  shipment 
was  to  include  all  the  material  necessary  to  complete  the  first 
tier,  and  Reid  requested  Bell  to  have  the  steel  shipped  "tier 
by  tier  at  intervals  approximately  one  week  apart.'*  By 
"tier"  was  meant  a  floor  complete— that  is,  one  story.  The 
foundation  work  was  finished  during  the  month  of  February, 
and  the  construction  had  so  far  progressed  that  by  the  1st  of 
March  the  builders  were  prepared  to  begin  the  erection  of  the 
steel  work. 

The  evidence  shows  that  the  building  was  not  completed  so 
that  it  could  be  occupied  until  about  the  1st  of  October, 
1900 — approximately,  if  not  actually,  three  months  after  the 
payment  of  ground  rent,  under  the  lease,  had  commenced. 
Witnesses  for  plaintiflf — real  estate  dealers  in  San  Francisco — 
testified  as  to  the  rental  value  of  the  premises  from  July  1, 
1900,  to  October  1, 1900,  and  such  value  was  by  them  variously 
estimated  at  from  $2,500  to  $3,200  per  month.  Witnesses 
for  the  defendants  placed  the  rental  value  at  a  considerably 
lower  figure. 

The  delay  in  the  erection  and  completion  of  the  building 
was  occasioned,  according  to  the  testimony  of  Reid,  the  archi- 
tect, Lang,  the  brick  and  wood  contractor,  and  Arthur,  the 
steel-setter,  to  so-called  "shop  errors" — ^that  is,  errors  made 
at  the  manufactory  in  the  numbering  of  the  columns  and  the 
adjustment  of  the  connections  of  the  steel — and  to  misship- 
ments — ^that  is  to  say,  shipments  out  of  order  and  in  a  hap- 
hazard manner.  For  illustration,  it  was  stated  by  Mr.  Reid 
that  the  first  tier  or  floor  was,  as  shipped,  incomplete,  and 
that  tiers  were  shipped  for  floors  not  prepared  or  ready  for 
steel  erection  in  advance  of  those  floors  ready  for  the  steel 
material.  The  delay  thereby  occasioned  had,  it  is  shown,  and, 
as  would  necessarily  follow,  a  reactionary  eflfect  upon  the 
work  of  masonry  and  carpentry.  In  other  words,  the  brick 
and  wood  contractors  were  necessarily  delayed  by  reason  of 
the  delay  due  to  the  misshipments.  The  building  is  not  what 
is  known  strictly  as  a  steel  structure.  Mr.  Reid  testified  that 
the  delay,  caused  by  the  manner  in  which    the   steel  was 
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shipped,  covered  a  period  of  three  months.  Mr.  Lang,  the 
brick  and  wood  contractor,  stated  that  the  delay  in  brick  and 
carpentry  work,  occasioned  by  the  nonarrival  of  the  steel  at 
the  time  and  in  the  manner  and  order  in  which  the  contract 
called  for  its  shipment,  was  two  months  and  eighteen  days. 

There  is  no  evidence  in  the  record  offered  by  the  defend- 
ants directly  contradictory  of  that  of  which  we  have  pre- 
sented a  recapitulation.  Counsel  for  defendants,  however, 
undertake  to  ^ow  by  an  extensive  argument  based  upon  cer- 
tain apparent  discrepancies  developed  through  the  cross-ex- 
amination of  some  of  the  principal  witnesses  for  the  plaintiff, 
that  the  amount  of  damages  assessed  by  the  jury  is  unwar- 
ranted by  the  evidence.  But,  under  the  well-understood  rule, 
where  there  appears  a  substantial  conflict  in  the  evidence 
(and  we  think,  as  we  have  before  suggested,  that  the  testimony 
was  pretty  much  all  one  way  upon  the  important  points), 
we  are  precluded  from  going  into  the  question  thus  pre- 
sented. The  evidence  must  be  so  plainly  and  palpably  in- 
sufScient  to  support  the  verdict  that  it  can  be  said  that  such 
is  the  case  as  a  matter  of  law  before  this  court  is  justified  in 
setting  aside  a  verdict  upon  the  evidence  or  disturbing  the 
findings  of  the  trial  court.  The  record  here  does  not  author- 
ize us  to  make  any  such  ruling.  The  discrepancies  or  incon- 
sistencies which  may  have  been  brought  out  by  an  exami- 
nation or  by  cross-examination  of  the  witnesses  are  also  mat- 
ters for  the  jury  to  pass  upon  and  settle  to  their  own  satis- 
faction. Their  verdict,  finding  the  facts  in  a  particular  way, 
forecloses  us  from  any  inquiry  into  the  question  as  to  whether 
certain  witnesses  declared  the  truth  or  otherwise,  or  whether 
inconsistent  statements  which  may  have  been  shown  by  their 
cross-examination  were  sufficient  to  have  discredited  their 
testimony  or  not.  The  statement  thus  made  of  this  propo- 
sition is  only  a  trite  declaration  of  the  rule  by  which  appel- 
late courts  are  uniformly  governed  in  this  country  with  re- 
spect to  their  power  of  reviewing  questions  of  fact  It  is 
enough  to  say,  however,  that  we  have  given  the  record  care- 
ful and  painstaking  examination,  and  our  conclusion  is,  upon 
this  point,  that  the  verdict  and  judgment  are  abundantly  sup« 
ported  by  the  evidence. 

There  were  numerous  objections  interposed  against  the  ad- 
mission of  certain  evidence,  some  of  which  are  not  discussed 
in  the  briefs,  and,  therefore,  not  urged  here.    As  to  some 
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of  the  objections,  it  may  be  said,  generally,  that  in  a  case  of 
the  character  of  the  one  at  bar,  as  disclosed  by  the  pleadings, 
it  is  proper  to  show  all  the  circumstances  surrounding  the 
transaction  leading  up  to  the  making  and  the  manner  of  the 
execution  of  the  contract.  The  circumstances  which  led  to 
the  making  of  this  contract  were  fully  made  known  to  the 
defendants,  or  their  agent,  who  was  acting  within  the  scope 
of  his  authority  as  such  in  all  his  dealings  with  plaintiff,  and 
it  was,  as  we  have  declared,  proper  to  place  them  before  the 
court  and  jury.  The  lease  between  plaintiff  and  Jones,  which 
explained  the  reason  of  the  requirement  of  an  early  and 
prompt  and  proper  delivery  of  the  steel,  and  to  the  admission 
of  which  into  the  record  objection  was  made,  not  only  con- 
stituted relevant  but  important  testimony.  It,  in  fact,  be- 
came a  part  of  the  contract,  through  other  testimony,  to  the 
extent  of  fixing  the  time  at  which  the  steel  should  be  deliv- 
ered. Evidence  of  consequential  delay — ^that  is,  the  delay  oc- 
casioned to  the  contractor  of  the  masonry  and  woodwork  and 
the  delay  caused  to  the  steel-setter,  was  proper  to  be  received 
and  considered  by  the  jury  in  the  determination  of  whether  or 
not  the  contract  was,  in  fact,  broken  through  the  negligence 
of  defendants  and  as  finally  aiding  in  the  ascertainment  of 
the  amount  of  damages,  if  any,  to  which  plaintiff  was  entitled 
by  reason  of  the  aUeged  breach  of  the  contract.  It  would 
seem  to  require  the  citation  of  no  authorities  to  uphold  the 
position  that  special  circumstances,  if  any,  which  might  have 
entered  into  the  making  of  the  contract,  or  those  attending 
its  breach,  if  known  to  both  parties,  may  be  shown.  The 
principle  authorizing  such  evidence  is  quite  elementary,  and 
the  books  are  replete  with  authorities  illustrating  its  appli- 
cation. ^'If  the  special  circumstances  under  which  the  con- 
tract was  actually  made  were  communicated  by  the  plaintiffs 
to  the  defendants,  and  thus  known  to  both  parties,  the  dam- 
ages resulting  from  the  breach  of  such  contract,  which  they 
would  reasonably  contemplate,  would  be  the  amount  of  in- 
jury which  would  ordinarily  follow  from  a  breach  of  the 
contract  under  the  special  circumstances,  so  known  and  com- 
municated." (Hadley  v.  BaxencUUe,  9  Ex.  341;  see,  also, 
Mitchell  V.  Clarke,  71  Cal.  163,  [60  Am.  Rep.  529,  11  Pac. 
882] ;  Hawthorne  v.  Siegel,  88  Cal.  159,  [22  Am.  St.  Rep. 
291,  25  Pac.  1114],  et  acq.;  Booth  v.  MUl  Co.,  74  N.  Y.  ISj 
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Long  Island  B.  Co.  y.  Verree,  69  N.  Y.  489 ;  Bichardsan  Y. 
Chynoweih,  26  Wis.  656.) 

But  the  most  important  point  presented  is  raised  by  the 
contention  that  the  conrt  below  erred  in  refusing  to  permit 
defendants  to  show  that  there  prevailed,  and  for  manj  years 
had  existed,  in  the  city  of  San  Francisco,  ''a  general  well- 
known  usage  among  manufacturers  of  and  dealers  in  struc- 
tural iron  and  steel,  similar  to  that  furnished  by  defendants, 
as  to  the  manner  and  way  by  which  the  weight  of  the  ma- 
terial was  determined  and  arrived  at''  The  contract  is 
silent,  80  far  as  express  language  is  concerned,  as  to  how  the 
weight  of  the  steel  was  to  be  determined — ^whether  by  what  is 
known  as  ^'figured"  or  estimated  weight,  or  by  *' scale'' 
weight.  The  former,  as  we  understand  it,  is  the  means  of 
ascertaining  the  weight  by  a  standard,  fixed  and  adopted  by 
dealers  in  structural  steel.  For  example,  steel  columns,  gird- 
ers and  other  connections  necessary  for  the  steel  part  of  the 
structure,  according  to  their  dimensions,  are  given  a  standard 
weight  by  manufacturers  and  dealers  in  such  materials. 
''Scale  weight"  is  the  determination  of  the  weight  by  what 
the  material  actually  weighs  in  pounds.  It  is  contended  by 
appellants  that  if  there  existed  in  San  Francisco,  at  the 
time  of  the  making  of  the  contract,  among  dealers  in  such 
material,  a  custom,  according  to  which  the  manner  or  method 
of  ascertaining  the  weight  of  structural  steel  was  determin- 
able, then  the  contract  is  to  be  presumed  to  have  been  made 
with  reference  to  such  custom  and  that  it,  therefore,  became 
a  part  of  said  contract.  Several  California  cases  are  cited 
in  support  of  this  view,  but  we  do  not  think  that  they  are 
exactly  in  point,  or,  at  least,  ought  not  to  be  held  applicable  to 
the  case  here.  The  contract  is  evidenced  by  conversations, 
telegrams,  letters,  and  the  plans,  specifications  and  drawings. 
There  is  no  controversy  between  the  parties  that  the  prices 
offered  by  defendants  and  accepted  by  plaintiff  were  for 
"so  much  per  pound";  but  it  is  claimed  by  appellants  that 
the  word  "pound"  "is  of  technical  significance  when  used 
in  connection  with  the  sale  of  structural  steel."  But  appel- 
lants first  make  the  claim  that  their  contention  for  figured 
weight  is  sustained  by  a  certain  clause  in  the  specifications. 
The  clause  referred  to  reads:  "Figured  dimensions  in  all 
eases  to  be  taken  in  preference  to  scale  measurements,  and 
no  important  dimensions  shall  at  any  time  or  under  any 
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circumstances  be  determined  by  scale,  but  should  drawings 
not  show  all  required  dimensions  in  figures,  the  contractor  is 
to  apply  to  the  architects  for  such  figures,  and  shall  all  con- 
form to  them  as  a  part  of  the  contract.''  According  to  the 
interpretation  of  that  clause  by  appellants,  the  contract  it- 
self, of  which  the  specifications  became  a  part,  expressly 
points  out  that  the  quantity  of  steel  furnished  shall  be  deter- 
mined by  figured  or  dimension  weight.  But  that  clause  is 
not  open  to  such  a  construction.  If  it  were,  then  certainly, 
as  pertinently  suggested  by  counsel  for  respondent,  the  court's 
ruling  in  excluding  the  proffered  testimony  relative  to  the 
alleged  custom  could  not  be  error,  since  to  prove  by  parol 
what  in  terms  the  contract  already  provides  for  would  be 
the  work  of  supererogation  or  the  assumption  of  an  unnec- 
essary burden  by  defendants.  The  clause  is  manifestly  ad- 
dressed to  the  contractor  for  his  guidance  in  the  erection  of 
the  building.  The  real  meaning  of  it  is  so  clearly  explained 
in  the  brief  of  respondent  that  we  shall  adopt  the  language 
of  counsel  in  the  statement  of  what  we  conceive  to  be  its  true 
construction:  ''The  clause  plainly  means  that  lengths  are 
not  to  be  calculated  from  the  lines  of  the  plans  which  ob- 
viously were  drawn  on  a  reduced  scale.  If  dimensions  are 
noted  on  the  plans  in  figures,  they  shall  prevail  over  scale 
or  measured  dimensions.  If  on  any  line  the  length  is  not 
noted  in  figures,  the  contractor  must  not  calculate  its  length 
by  scale,  but  must  apply  to  the  architect  for  the  figures." 
The  contention  as  to  the  meaning  of  that  clause  being  thus 
disposed  of,  the  question  remains.  Did  the  court  err  in  dis- 
allowing the  testimony  offered  to  prove  the  alleged  usage! 

The  legislature  of  this  state  has  established  a  standard  of 
weights  and  measures,  according  to  which,  by  the  provisions 
of  section  3222  of  the  Political  Code,  ''all  contracts  made  in 
this  state  for  work  to  be  done  or  for  anything  to  be  sold  or 
delivered  by  weight  or  measure,"  must  be  construed.  The 
standard  of  weights  and  measures  is  thus  fixed  by  section 
3209,  supra:  **The  standard  of  weights  •  .  .  .  now  in  charge 
of  the  Secretary  of  State,  being  the  same  that  were  furnished 
to  this  state  by  the  government  of  the  United  States,  and 
consisting  of  ...  •  nine  avoirdupois  weights  of  one,  two, 
three,  four,  five,  ten,  twenty,  twenty-five  and  fifty  pounds, 
respectively,  ...  are  the  standards  of  weights  •  •  •  through- 
out this  state." 
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There  is  no  allegation  in  the  answer,  either  in  the  denial 
of  the  averments  of  the  complaint,  or  in  the  paragraphs  set- 
ting out  the  counterclaim,  that  the  word  ''pound/'  as  used 
in  the  contract  as  pleaded,  was  understood  by  the  parties 
in  any  other  sense  than  its  ordinary  and  primary  and  legal 
signification.  It  will,  of  course,  be  conceded  that  the  phrase 
''avoirdupois  pound,"  as  used  in  the  statute,  and  as  com- 
monly understood,  means  sixteen  ounces  in  weight  (PoL 
Code,  sec.  3215.) 

The  case  of  Higgins  v.  Cal.  Petroleum  Co.,  120  Cal.  629, 
[52  Pac  1080],  so  much  relied  on  by  defendants,  was  where 
the  plaintiff  brought  an  action  to  recover  "certain  royalties 
on  certain  bituminous  rock  and  liquid  asphaltum  mined  by 
defendants,"  for  which  the  latter  agreed  to  pay  "the  sum 
of  fifty  cents  per  ton  for  each  and  every  gross  ton."  The 
question  there  was.  What  did  the  parties  mean  by  the  word 
"  gross  "Y  Evidence  was  admitted  at  the  trial  for  the  pur- 
pose of  showing  that  by  usage  at  the  place  where  the  contract 
was  made  the  word  "gross"  as  used  in  the  contract  means 
a  "long  ton,"  or  a  ton  consisting  of  "two  thousand  two  hun- 
dred and  forty  pounds,"  and  the  court  made  a  finding  ac- 
cordingly. The  supreme  court  sustained  the  ruling,  say- 
ing: "The  contention  of  appellant  is,  that  the  statute  defines 
the  meaning  and  use  of  the  word  'ton'  (Pol.  Code,  sec.  3222), 
and  that  the  lease  is  unambiguous  and  cannot  be  explained 
or  contradicted  by  parol  evidence;  therefore,  there  could  have 
been  no  evidence  at  the  trial  justifying  the  finding  of  the 
court  that  the  phrase  'gross  ton'  used  in  the  lease  meant  a 
long  ton  of  'two  thousand  two  hundred  and  forty  pounds.' 
Some  decisions  are  cited  apparently  holding  that  a  contract 
of  this  nature  must  be  conclusively  presumed  to  refer  to  the 
statutory  weights  and  measures — at  least,  in  the  absence  of 
a  direct  and  express  reference  in  the  contract  to  a  different 
standard — and  in  this  connection  it  is  argued  that  the  ad- 
jective 'gross'  does  not  refer  to  the  measure — ^that  is,  to  the 
number  of  pounds  in  the  ton — ^but  to  the  condition  of  the 
commodity  when  weighed,  to  wit,  that  the  crude  and  unre- 
fined asphalt  is  to  be  weighed,  and  not  the  refined  product. 
I  think  the  question  is  entirely  settled  by  section  1861  of 
the  Code  of  Civil  Procedure,  which  reads  as  follows:  'The 
terms  of  a  writing  are  presumed  to  have  been  used  in  their 
primary  and  general  acceptation,  but  evidence  is  nevertheless 
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admissible  that  they  have  a  local,  technical  or  otherwise  pe- 
culiar signification,  and  were  so  used  and  understood  in  the 
particular  instance,  in  which  case  the  agreement  must  be 
construed  accordingly.*  "  The  same  question  was  presented 
in  the  case  of  Higgins  ▼.  Col.  Petroleum  Co.,  109  Cal.  310, 
[41  Pac.  1087].  There  no  eyidence  had  been  offered  or  re- 
ceived relative  to  the  meaning  of  the  word  ''gross."  The 
court,  in  the  latter  case,  held  that  ''gross  ton*'  meant  the 
usual  ton  of  two  thousand  pounds  avoirdupois,  and  that  the 
word  "gross'*  as  used  signified  and  was  intended  to  describe 
the  crude  or  unrefined  product.  In  the  case  in  the  120th 
Cal.,  subsequently  tried,  evidence  was,  therefore,  admitted 
to  show  what  must  have  been  really  intended  by  the  use  of 
the  word  "gross."  It  will  thus  be  seen  that  the  whole  ques- 
tion in  the  Higgins  case  turned  upon  the  meaning  of  the 
word  "gross,"  as  employed. 

The  very  purpose,  obviously,  of  laws  establishing  standards 
of  weights  and  measures,  is  to  render  certain  and  unequivocal 
the  meaning  of  the  language  of  contracts  involving  matters 
to  which  such  laws  relate,  by  a  comparison  of  the  language 
of  the  contracts  with  that  of  the  law,  and  thus  relieve  the 
courts,  in  some  measure  at  least,  of  the  perplexing  difficulties 
which  must  often  confront  them  in  seeking  the  actual  inten- 
tion of  the  parties  to  such  contracts.  The  legislature  has 
wisely  declared  that  it  is  the  better  policy  that  there  should 
be  a  general  law,  effective  and  operative  throughout  the 
whole  state,  regulating  such  matters,  and  of  which  all  per- 
sons are  conclusively  presumed  to  have  knowledge,  and 
through  the  assistance  of  which  all  contracts  pertaining  to 
the  subject  matter  of  the  statute  may  be  satisfactorily  con- 
strued. Viewed  thus  by  the  light  of  the  written  law,  it  is 
manifest  that  the  opportunity  for  mistakes  in  an  effort  to  as- 
certain what  parties  mean  by  the  language  of  such  contracts 
is  at  least  minimized,  if  not  altogether  obviated.  "If,"  as 
is  well  said  in  Evans  ▼.  Myers,  25  Pa.  St.  114,  "every  sec- 
tion of  the  country  may  have  its  own  weights  and  measures, 
to  be  established  by  its  own  customs,  strangers  would  be  en- 
trapped into  liabilities  which  they  never  intended  to  incur, 
and  no  one  could  know  with  precision  the  extent  of  his  ob- 
ligations." (See,  also,  Oreen  v.  Moffett,  22  Mo.  529;  Harris 
V.  Butledge,  19  Iowa,  388,  [87  Am.  Dec.  441].)  The  legis- 
lature certainly  meant  something  by  the  enactment  of  the 
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law  regalating  weights  and  measures,  and  the  rule  involved 
in  section  1861,  Code  of  Civil  Procedure,  should  not  be  so  ap- 
plied as  to  operate,  practically,  to  repeal  or  nullify  the  entire 
chapter  upon  the  subject  of  weights  and  measures.  The  law 
is  founded  upon  experience  and  the  soundest  policy,  and  is, 
like  all  such  enactments,  designed  for  the  better  protection 
of  the  rights  of  parties  acquired  under  such  contracts.  Is  it 
to  be  doubted  that  the  courts,  in  the  construction  of  con- 
tracts, may  feel  an  infinitely  greater  degree  of  assurance 
that  they  will  arrive  at  a  correct  conclusion  where  in  the  ex- 
ercise of  that  all-important  judicial  function  they  may  be 
guided  by  the  unflickering  light  of  the  written  law  rather 
than  by  some  alleged  usage  of  trade,  proved,  it  may  be,  by 
conflicting  evidence!  We  think  the  rule  of  construction  of 
such  contracts  ought  to  be,  as  contemplated  by  the  legisla- 
ture, that  they  are  to  be  conclusively  presumed  to  have  been 
made  in  reference  to  the  statute,  unless  the  parties  them- 
selves have  agreed  or  indicated  in  their  contracts  that  their 
execution  is  to  be  governed  by  some  usage  of  trade  or  custom 
prevailing  in  the  community  where  they  were  made,  or  their 
terms  are  to  be  performed*  Such  a  construction  would  give 
force  and  effect  to  the  statute  and  could  not  interfere  with 
the  operation  in  appropriate  cases  of  section  1861  and  other 
code  provisions  established  for  the  interpretation  of  contracts 
whose  terms  are  expressed  in  doubtful  or  ambiguous  language. 
And  when  we  use  the  term  ^'doubtful  or  ambiguous  lan- 
guage,'* we  mean  language  whose  true  meaning  can  find  no 
exposition  by  reference  alone  to  the  language  of  the  law  itself, 
an  end  which  we  think  can  be  attained  in  the  cases  of  con- 
tracts of  the  kind  under  consideration. 

Section  3222  of  the  Political  Code  is  garbed  in  language 
as  clear  as  a  cloudless  day,  and,  as  observed,  provides  that 
'^  contracts  made  within  this  state  for  work  to  be  done  or  for 
anything  to  be  sold  or  delivered  by  weight  or  measure,  must 
be  construed  according  to  the  foregoing  standards,"  referring 
to  the  preceding  section  establishing  the  standards  of  weights 
and  measures.  Is  it  to  be  held  that  that  section  means  noth- 
ing? Is  there  to  be  found  any  enacted  proviso  qualifying 
the  provisions  of  the  law  as  to  weights  and  measures  in  any 
particular  so  that  they  may  be  disregarded  with  impunity? 

In  Rogers  v.  Mechanics'  Ins.  Co.,  1  Story,  603,  608,  [Fed. 
Cas.  No.  12,016],  Judge  Story  uses  the  following  language: 


858  Halb  Beds,  v,  Miluken.  [5Cal.  App. 

''I  own  myself  no  friend  to  the  indiscriminate  admission  of 
evidence  of  supposed  usages  and  customs  in  a  peculiar  trade 
and  business,  and  of  the  understanding  of  witnesses  relative 
thereto,  which  has  been  in  former  times  so  freelj  resorted 
to,  but  which  is  now  subjected  by  our  courts  to  more  exact 
and  well-defined  restrictions.  Such  evidence  is  often,  very 
often,  of  a  loose  and  indeterminate  nature,  founded  upon 
very  vague  and  indefinite  notions  of  the  subject;  and,  there- 
fore, it  should,  as  I  think,  be  admitted  with  a  cautious  re- 
luctance and  scrupulous  jealousy,  as  it  may  shift  the  whole 
grounds  of  the  ordinary  interpretation  of  policies  of  insur- 
ance and  other  contracts/' 

At  page  656  of  the  second  volume  of  his  work  on  Contracts, 
Judge  Parsons  says:  ''Where  certain  things  are  to  be  done 
by  the  contract  which  the  law  has  regulated  in  whole  or  in 
part,  the  contract  will  be  held  to  mean  that  they  should  be  so 
done  aa  would  be  either  required  or  indicated  by  the  law.*' 

**The  true  oflSce  of  usages  of  trade,"  says  Greenleaf,  sec- 
tion 251,  volume  2,  of  his  work  on  Evidence,  ''is  to  interpret 
the  otherwise  indeterminate  intentions  of  parties,  and  to  as- 
certain the  nature  and  extent  of  their  contracts,  arising  not 
from  express  stipulation,  but  from  mere  implications,  and 
acts  of  a  doubtful  and  equivalent  character;  and  to  fix  and 
explain  the  meaning  of  words  and  expressions  of  doubtful  or 
various  senses.'' 

"...  But,  although  evidence  of  custom  and  usage  may  be 
introduced  in  a  case  to  show  what  the  meaning  of  the  parties 
was  in  regard  to  the  subject  matter  of  the  contract,  or  to 
explain  the  meaning  given  in  particular  trades  or  occupations 
to  certain  words,  yet  evidence  cannot  be  introduced  of  the 
custom  when  the  same  contradicts  the  plain  and  unambiguous 
words  of  the  contract  or  violates  a  settled  legal  rule  of  con- 
struction."    (Bigelow  v.  Legg,  102  N.  Y.  652,  [6  N.  B.  107].) 

The  "settled  legal  rule  of  construction"  in  this  state  as 
to  such  contracts  is  to  be  found  in  the  provisions  of  the  law 
fixing  the  standard  of  weights  and  measures.  The  legislature 
has  said  so  in  section  3222  of  the  Political  Code.  The  word 
"pound,"  whose  meaning  is  sought  to  be  modified  or  changed, 
does  not  and  cannot  render  the  contract  ambiguous,  because 
it  is  a  statutory  word.  "Evidence  cannot  be  introduced  of 
the  custom  when  the  same  contradicts  the  plain  and  unam- 
biguous words  of  the  contract,"  says  the  court  in  Bigelaw  T. 
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Legg,  102  N.  Y.  652,  [6  N.  E.  107].  There  is  no  claim  here, 
either  expressly  made,  or  deducible  from  the  pleadings,  the 
evidence  or  the  briefs,  that  during  the  negotiations  of  the 
parties  there  was  any  discussion  by  or  understanding  between 
them  that  the  word  ''pound"  should  be  used  in  the  contract 
in  any  other  sense  than  the  usual  or  statutory  one.  The  con- 
tract, as  pleaded,  is  clear  and  unambiguous.  There  is  no  ob- 
scurity in  its  language,  and  there  can  be  shown  no  just  rea- 
son why  the  word  "pound''  should  be  subjected  to  an  inter- 
pretation by  one  of  the  parties  peculiar  to  himself  or  his  own 
views. 

We  are  not  to  be  understood  as  questioning  the  ruling  in  the 
Higgins  case,  120  Cal.  629,  [52  Pac.  1080],  in  so  far  as  it 
concerns  the  application  of  section  1861,  Code  of  Civil  Pro- 
cedure, to  the  peculiar  circumstances  of  that  case.  But  we 
do  think  that  the  decision  unnecessarily  lays  down  the  rule 
too  broadly,  and  we  have  no  hesitation  in  declaring  that  if 
the  language  of  the  opinion  is  to  be  interpreted  as  holding 
the  rule  to  be  of  such  indiscriminate  and  universal  applica- 
tion in  the  matter  of  the  interpretation  of  express  contracts 
as  to  embrace  all  manner  of  such  instruments,  regardless  of 
the  language  in  which  they  are  expressed,  and  including  those 
which,  in  certain  respects,  the  legislature  has  provided  must 
be  construed  according  to  other  rules  adopted  by  it  for  that 
purpose,  then  we  feel  constrained  to  say  that  we  cannot  sub- 
scribe to  it. 

There  is,  however,  no  attempt  made  in  the  opinion  in  the 
Higgins  case,  120  Cal.  629,  [52  Pac.  1080],  to  combat  the 
authorities  which  it  is  therein  stated  were  "cited  apparently 
holding  that  a  contract  of  this  nature  must  be  conclusively 
presumed  to  refer  to  the  statutory  weights  and  measures — 
at  least  in  the  absence  of  a  direct  and  express  reference  in 
the  contract  to  a  different  standard."  Nor  is  there  an3rthing 
suggested  in  that  case  as  to  what  disposition  is  to  be  made 
of  section  3222  and  the  other  sections  of  the  Political  Code 
fixing  the  standard  of  weights  and  measures.  The  conclusion 
we  have  reached,  after  a  careful  examination  of  the  ques- 
tion under  discussion,  is  that  all  contracts  involving  "work 
to  be  done,  or  anything  to  be  sold  or  delivered  by  weight 
or  measure,"  must  be,  as  required  by  section  3222,  supra, 
construed  by  the  light  of  the  statute  establishing  in  this  state 
a  ftandaid  of  weights  and  measures,  unless  the  parties  have 
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expressly  agreed  to,  or  used  language  fairly  indicating  an 
intention  to  be  governed  by,  a  different  standard ;  that  if  there 
ever  existed  anywhere  in  this  state  a  custom  or  usage  of  trade 
in  conflict  with  the  sections  of  the  Political  Code  referred  to, 
it  has  been  abrogated  by  those  sections  to  the  extent  that  the 
law  shall  prevail  over  such  custom  or  usage  of  trade  where 
the  parties  have  not  otherwise  stipulated  in  their  agreement. 
But  we  think  that  there  are  features  in  the  Higgins  case 
which  distinguish  it  from  this.  The  word  ''gross"  is  not 
used  in  the  statute,  and  has,  therefore,  acquired  no  legal 
signification,  whereas,  as  shown,  the  word  ''pound''  is  so 
used  and  is  defined.  That  the  phrase  "gross  ton"  has  a  pe- 
culiar meaning  in  commercial  usage  is  shown  by  the  declara- 
tion of  Justice  Temple  in  the  Higgins  case  "that  the  phrase 
'gross  ton'  is  often  used  in  lieu  of  the  phrase  'long  ton'  with 
which  we  are  all  familiar  in  commercial  reports,  and  which 
always  indicates  a  ton  containing  two  thousand  two  hundred 
and  forty  pounds."  The  adoption  of  any  other  principle 
of  construction  than  that  by  which  we  have  been  governed  in 
reaching  the  conclusion  here  would,  it  seems  to  us,  result  in 
wiping  off  our  statute  books  by  judicial  interpretation  legis- 
lative provisions,  against  the  wisdom  of  which  no  objection 
in  our  opinion  can  be  made. 

During  the  direct  examination  of  James  M.  Beid,  the  plain- 
tiff offered,  and  the  same  was  received  in  evidence  by  the 
court,  a  letter,  under  date  of  March  17,  1900,  addressed  to 
Bell,  and  written  and  signed  by  Beid  Bros.  This  letter  called 
to  the  attention  of  Bell  the  fact  that  the  steel-setters  had  ex- 
perienced some  difficulty  in  placing  the  steel  columns,  "the 
trouble  resulting  either  from  the  improper  placing  of  the 
brackets  on  the  side  columns,  or  the  incorrect  numbering  of 
them."  The  inference  from  the  letter  was  that  the  trouble 
and  consequent  delay  was  due  to  "shop  errors"  in  adjusting 
the  steel  connections  or  mistakes  made  in  marking  the  plan 
numbers  by  which  the  steel-setter  should  be  governed  ib  setting 
the  steel,  and  for  which  errors  and  mistakes  defendants  were 
responsible.  Testimony  had  been  given  on  behalf  of  plaintiff 
that  the  steel  materials  had  been  marked  with  a  shipping 
number  which  was  plainly  visible,  and  it  also  appeared  that 
the  plan  numbers  had  been  marked  on  the  steel,  but  had  been 
painted  over  so  that  they  were  somewhat  obscure.  The  set- 
ter had  undertaken  to  set  the  columns,  eta,  by  the  shipping 


April,  1907.]        Halb  Bros.  v.  Millisxn.  361 

number  and  thus  had  made  the  mistakes  which  caused  the 
delay  in  this  particular.  During  the  cross-examination  of 
Beid,  counsel  attempted  to  put  in  evidence  a  letter  from  Bell 
to  Beid  Bros.,  dated  April  6,  1900,  upon  the  ground  that  it 
was  a  reply  to  the  letter  above  referred  to  and  explanatory 
thereof.  The  court  sustained  an  objection  to  the  admission  of 
this  letter.  It  is  contended  that  the  court  erred  in  its  rul- 
ing excluding  the  letter.  The  letter  begins  with,  ^'I  here- 
with return  to  you  Mr.  Arthur's  bill  of  March  31st,  and  in 
reply  will  say  that  I  have  submitted  a  copy  of  this  bill  to  the 
New  York  office,  but  in  the  meantime  I  do  not  consider 
Messrs.  Milliken  Brothers  responsible  for  the  mistake  of  Mr. 
Arthur  in  setting  up  the  columns  by  the  shipping  number  in 
place  of  the  plan  number."  And  then  follows  the  explana- 
tion of  how  Mr.  Arthur  must  have  made  the  mistakes,  and 
that  the  writer  had  pointed  out  the  fact  to  him.  The  objec- 
tion was  that  the  letter  was  hearsay  and  self-serving.  The 
offer  was  made,  of  course,  under  section  1854  of  the  Code  of 
Civil  Procedure,  which  provides  that  '^  .  .  when  a  detached 
act,  declaration,  conversation,  or  writing  is  given  in  evi- 
dence, any  other  act,  declaration,  conversation  or  writing 
which  is  necessary  to  make  it  understood  may  also  be  given 
in  evidence.''  The  letter  to  which  the  one  rejected  is  claimed 
to  have  been  a  reply  is  dated,  it  will  be  remembered,  March 
17th.  The  reference  in  the  rejected  letter  to  Mr.  Arthur's 
"bill  of  March  31st"  might  indicate  that  it  was  not  directly  in 
reply  to  the  letter  of  the  17th  of  March.  There  is,  however, 
nothing  in  the  excluded  letter  ''which  is  necessary  to  make" 
the  letter  of  March  17th  understood.  There  is  but  one  theory 
upon  which  we  can  perceive  that  the  letter  might  have  been 
properly  admitted,  and  that  is  that  Beid  Bros.,  in  their  17th  of 
March  letter,  having  at  least  by  insinuation  charged  defend- 
ants with  the  delay  due  to  the  mistakes  of  the  steel-setter, 
the  refutation  by  the  latter  in  the  letter  of  April  6th  of  the 
charge  would  prevent  the  inference  of  acquiescence  by  appar- 
ent silence.  But  upon  this  theory  the  ruling  is  without  preju- 
dice to  defendants,  because  Mr.  Bell  in  his  testimony  (page 
415,  transcript)  declared  to  the  jury  that  the  mistakes  were 
due  to  the  carelessness  of  the  steel-setter;  that  Arthur  had 
set  up  the  steel  according  to  the  shipping  numbers  instead 
of  the  plan  numbers;  that  the  plan  numbers  were  placed 
upon  the  materials  so  that  they  could  easily  be  seen;  that  the 
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shipping  numbers  upon  the  columns  did  not  correspond  with 
the  setting  numbers  upon  the  plans,  and  that  he  had  pointed 
these  facta  out  to  Mr.  Arthur.  Thus,  it  will  be  seen,  defend- 
ants presented  to  the  jury  all  that  could  by  any  possibility 
have  been  shown  upon  that  question  by  the  rejected  letter. 

The  witness  Bell,  in  detailing  a  conversation  he  had  with 
one  of  the  Reid  brothers,  said,  among  other  things,  ''that  they 
would  not  hold  us  down  strictly  to  February  shipments.*' 
Upon  motion  of  plaintiff  the  quoted  portion  was  stricken 
out  by  the  court,  on  the  ground  that  it  was  "incompetent, 
irrelevant  and  immaterial  testimony."  The  claim  of  plain- 
tiff is  that  the  statement  is  only  a  conclusion  of  the  witness. 
The  part  stricken  out  appears  with  an  extended  statement 
made  by  the  witness  of  a  conversation  with  Beid  and  is  pre- 
sented in  narrative  form  in  the  transcript,  and  it  is  some- 
what difficult  from  the  manner  in  which  it  thus  appears  to 
definitely  say  whether  the  language  used  by  the  witness  was 
intended  to  represent  what  Reid  actually  said,  or  was  only 
the  witness'  conclusion  from  what  he  said.  The  trial  court 
was,  of  course,  in  a  position  to  determine  whether  the  part 
stricken  out  was  a  conclusion  or  not.  But  the  ruling  was 
harmless  in  any  view,  because,  whether  or  not  the  shix>- 
ments  were  to  be  made  under  the  contract  in  the  month  of 
February  was  immaterial,  if,  as  we  think  the  evidence  con- 
clusively shows,  the  understanding  of  the  parties  was  that 
shipments  were  in  any  event  to  be  so  made  that  the  building 
could  be  completed  and  occupied  by  the  1st  of  July,  1900. 

Nor  do  we  think  the  court  committed  error  in  sustaining  the 
objection  to  the  question  propounded  to  the  witness  Arthur: 
"The  amount  of  the  bill  which  you  rendered  for  all  of  this 
riveting  and  reframing  amounted  to  $189,  did  it  not!"  The 
witness  had  already  testified  that  the  amount  of  the  bill  for 
the  work  referred  to  was  the  sum  of  $189,  and,  therefore,  no 
injury  could  have  resulted  to  defendants  by  the  refusal  of 
the  court  to  allow  a  repetition  of  the  statement.  The  fact 
was  before  the  jury  for  all  the  purposes  for  which  it  might 
be  pertinently  used  in  the  case. 

While  Mr.  Reid  was  testifying,  a  letter,  written  by  his  firm 
to  the  defendants,  under  date  of  June  8,  1900,  was  called 
to  his  attention  on  cross-examination  by  appellants,  and  on 
their  motion  admitted  in  evidence.  The  letter  related  to  the 
differences  arising  between  plaintiff  and  defendants  by  reason 
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of  the  delay  in  the  completion  of  the  building,  and  the 
causes  thereof.  On  redirect  examination,  the  witness,  over 
the  objection  of  counsel  for  defendants,  was  permitted  to  ex- 
plain to  the  jury  ''under  what  circumstances  that  letter  was 
written."  The  question  elicited  a  statement  to  the  effect  that 
plaintiff  was  anxious  to  settle  the  trouble,  and  that  witness 
had  in  view  the  purpose  of  "getting  the  lowest  amount  Hale 
would  want  to  settle  for,  irrespective  of  figuring  the  damages, 
which  it  was  impossible  to  do  at  that  time."  The  letter  fixed 
"the  total  time  of  delay  at  the  minimum  for  the  sake  of 
amicable  settlement,  namely,  one  month  and  a  half."  As 
the  time  of  delay  suggested  as  the  basis  of  settlement  in  said 
letter  was  considerably  less  than  that  to  which  the  witness 
had  testified  in  the  case,  it  was  important  to  present  the  rea- 
sons why  and  circumstances  under  which  the  letter  was  writ- 
ten. The  objection  was,  we  think,  without  merit.  Defend- 
ants introduced  the  letter  into  the  record,  and  if  there  were 
any  inconsistencies  or  apparent  inconsistencies  between  the 
statements  contained  in  the  letter  and  the  testimony  pre- 
viously given  by  the  witness  on  any  material  point  in  the 
controversy,  it  was  proper  for  the  witness,  who  was  the  au- 
thor of  the  letter,  to  explain  them.  A  witness  who  has  made 
at  another  time  statements  at  variance  with  his  testimony 
would  have  the  undoubted  right  to  explain  or  reconcile  them 
with  his  evidence  as  given  in  the  case,  if  he  could  do  so. 
There  can  be  no  reason  why  the  same  principle  should  not  ap- 
ply where  the  explanation  is  as  to  a  letter  written  by  the  wit- 
ness, where,  of  course,  there  is  not  imported  into  such  ex- 
planation a  statement  of  extraneous  matters,  or  facts  foreign 
to  a  legitimate  explanation.  The  explanation  seems  to  have 
been  well  within  the  purpose  for  which  it  was  offered,  in- 
troducing nothing  which  could  serve  any  other  end  than  to 
show  the  reason  why  the  proposition  submitted  in  the  letter 
was  made. 

The  following  instruction  was  given  by  the  court  at  the 
request  of  plaintiff:  "The  contract  of  sale  is  admitted  in  the 
pleadings.  It  is  admitted  that  on  or  about  the  10th  of  Janu- 
ary, 1900,  the  plaintiff.  Hale  Brothers,  purchased  from  the 
defendants,  Milliken  Brothers,  and  Milliken  Brothers  sold  to 
Hale  Brothers  certain  steel  for  their  building  to  be  erected 
in  San  Francisco,  at  certain  prices  per  pound.  That  said 
steel  was  to  be  delivered  f .  o.  b.  New  York  City,  during  the 
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month  of  February,  1900.  That  said  steel  was  to  be  pre- 
pared and  shipped  according^  to  the  plans  and  specifications 
prepared  by  Hale  Brothers'  architects.  One  of  the  specifica- 
tions which  became  a  part  of  the  contract  was  as  follows: 
.  •  .  ''  It  is  insisted  by  appellants  that  this  instruction  is  er- 
roneous for  the  reason  that,  as  they  contend,  while  the  an- 
swer does  not  deny  the  contract  for  the  sale  of  the  steel,  it 
does  put  in  issue  the  allegation  that  such  steel  was  to  be  de- 
livered during  the  month  of  February,  1900,  or  during  any 
specified  month. 

At  the  request  of  defendant  the  following  instruction  was 
given  by  the  court:  '^ Defendants,  in  their  answer,  do  not 
deny  the  making  of  the  contract,  as  alleged  in  ike  complaint 
[the  italics  are  ours]  other  than  they  deny  that  they  agreed 
to  deliver  the  steel  at  any  other  place  than  the  City  of  New 
York,  in  the  State  of  New  Yorf 

The  contract,  as  alleged  in  the  complaint,  is  as  follows: 
''Plaintiff  agreed  to  purchase  and  defendants  agreed  to  fur- 
nish and  deliver  all  the  steel  required  by  the  plans,  specifica- 
tions and  drawings  made  by  the  architects  employed  by  plain- 
tiff, to  be  used  in  the  construction  of  a  building  to  be  erected 
by  plaintiff  on  the  lot  of  land  leased,  as  aforesaid,  by  plain- 
tiff from  David  B.  Jones,  at  the  following  prices:  ...  all 
of  said  steel  work  to  be  delivered  f .  o.  b.  to  plaintiff  during 
the  month  of  February,  1900,  to  enable  plaintiff  to  complete 
and  occupy  said  building  on  or  before  the  1st  day  of  July, 
1900,  and  all  of  said  steel  work  to  be  made  and  completed 
in  conformity  with  the  plans,  specifications  and  drawings  pre- 
pared by  the  aforesaid  architects  and  delivered  in  sueh  con- 
dition as  to  be  immediately  set  up  in  said  building.*' 

The  court  submitted  for  determination  by  the  jury  the  ques- 
tion as  to  the  place  at  which  the  steel  was  to  be  delivered. 
The  complaint  nowhere  by  direct  averment  declares  that  the 
steel  was  to  be  delivered  at  any  other  place  than  New  York 
city.  We  are  of  the  opinion  that  the  instruction  complained 
of  contained  a  fair  statement  of  the  contract  admitted  by 
the  answer,  and  concerning  the  existence  of  which  there  was 
no  controversy  at  the  trial.  The  question  at  issue  was  not, 
whether  a  contract  had,  in  fact,  been  made  by  the  parties, 
but  whether  or  not  there  had  been  a  breach  of  the  tenu 
thereof  by  one  of  the  parties.  The  criticised  instruction 
contains  practically  nothing  more  than  was  embraced  in  the 
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instraction,  from  which  we  have  presented  an  excerpt^  given 
by  the  court  at  defendants*  own  request.  It  is  true  the  an* 
swer  denied  that  delivery  was  to  be  made  in  the  month  of 
February,  but,  even  so,  the  appellants  are  not  in  a  position 
to  complain  of  an  instruction  which,  in  effect,  only  harmonizes 
with  one  given  by  the  court  upon  their  own  suggestion.  Be- 
sides, as  we  think  we  have  shown,  it  is  clear  from  the  evi- 
dence that  haste  in  the  completion  of  the  building  was  the 
controlling  feature  of  the  contract,  as  understood  by  both 
parties,  and  as  pleaded  The  complaint  avers  that  the  par- 
ties entered  into  the  contract  of  sale  with  a  plain  under- 
standing of  the  terms  of  the  lease  between  Jones  and  plain- 
tiff, and  thus  discloses  the  importance  to  the  latter  of  the 
completion  of  the  building  so  that  it  could  be  occupied  by 
the  first  day  of  July,  at  which  time  payment  of  the  rent  for 
the  ground  was  to  begin.  What  we  have  said  with  reference 
to  the  ruling  striking  out  certain  portions  of  witness  Bell's 
testimony  applies  with  equal  pertinency  and  force  to  the 
point  under  discussion.  The  important  element  of  the  con- 
tract was  haste  in  the  delivery  of  the  steel — ^that  is,  such 
prompt  delivery  thereof  as  would  insure  the  completion  of 
the  building  by  the  time  desired.  Of  what  moment,  then, 
could  it  be  whether  the  steel  was  delivered  in  February  or  at 
a  subsequent  time,  if  the  object  sought  by  prompt  delivery 
were  nevertheless  accomplished  t  Under  the  circumstances 
of  the  case  as  developed  by  the  evidence  the  instruction  could 
not  have  prejudiced  the  defendants. 

There  are  many  other  errors  assigned,  some  of  which  are 
referred  to  in  the  briefs  of  counsel  as  worthy  of  notice,  but  we 
deem  it  unnecessary  to  give  them  special  attention.  We  have 
examined  them  all  with  care,  and  can  see  nothing  in  them 
impinging  upon  the  substantial  rights  of  defendants. 

The  judgment  and  order  are  affirmed. 

Burnett,  J.,  and  Chipman,  P.  J^  concurred* 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  May  3,  1907,  and  the  following 
opinion  was  then  rendered: 

HABT,  J. — ^We  have  given  the  petition  for  a  rehearing  of 
this  cause  careful  consideration,  and  are  unable  to  discover 
any  reason  for  changing  our  views,  as  expressed  in  the  main 
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opinion,  upon  fhe  questions  discussed.  It  may  be  suggested 
that,  since  filing  the  original  opinion  in  this  case,  there  has 
come  to  our  notice  the  recent  case  of  Leonhari  v.  California 
Wine  Assn.,  ante,  p.  19,  [89  Pac.  847],  in  which  the  court 
of  the  first  appellate  district  discusses  at  some  length  the 
question  of  the  resort  to  a  custom  or  usage  of  trade  for  the 
purpose  of  interpreting  the  language  of  a  written  or  other 
express  contract.  The  authorities  cited  therein  were  not 
called  to  our  attention  by  the  attorneys  in  the  case  before 
us.  We  think  some  of  them  are  applicable  here.  It  appears 
to  be  the  settled  nile  in  this  state,  and  ought  to  b^  that 
where  the  contract  is  certain  in  its  terms,  parol  proof  of 
a  usage  is  inadmissible.  {Withers  v.  Moore,  140  CaL  591, 
[74  Pac.  159].)  We  not  only  think  that  the  rule  thus  stated 
is  applicable  here,  but  also  reiterate  our  adherence  to  the 
position  that,  where  a  statute  itself  furnishes  a  rule  of  in- 
terpretation of  certain  contracts,  as  we  think  is  the  case 
here,  that  rule  should  be  the  sole  guide  of  the  courts  in  the 
interpretation  of  such  contracts,  unless  the  parties  thereto, 
by  said  contract,  have  themselves  interpreted  the  same,  or 
furnished  a  rule  by  the  stipulations  of  the  contract  for  an 
interpretation  different  from  that  prescribed  by  the  statute. 
The  necessary  effect  of  the  application  of  the  rule  involved 
in  section  1861  of  the  Code  of  Civil  Procedure,  to  all  cases 
of  the  interpretation  of  contracts,  as  contended  for  by  coun- 
sel and  as  he  insists  is  authorized  by  the  opinion  in  the  case 
of  Higgins  v.  California  Petroleum  and  AsphM  Co.,  120  CaL 
629,  [52  Pac.  1080],  would  be  to  provide  easy  means  of  vary- 
ing the  terms  of  any  written  contract  by  parol,  however  plain 
and  well  understood  the  language  of  such  contract  might  be. 
We  cannot  conceive  a  more  dangerous  application  of  a  rule 
of  construction  or  interpretation,  and  hardly  think  the  court 
intended  that  section  1861,  supra,  should  be  pressed,  in  its 
application,  to  the  extent  to  which  the  language  in  the  Hig- 
gins case  may  be  construed  as  carrying  it. 

We  feel  satisfied  with  the  conclusion  reached  upon  all  the 
points  made  by  counsel,  and  the  petition  for  a  rehearing  will, 
therefore,  be  denied. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court,  af* 
ter  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  31,  1907. 
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[Glv.  No.  834.     Second  Appellate  District.— April  8,  1907.] 

MERIDIAN  OIL  COMPANY,  Respondent,  v.  T.  EL  DUN- 

HAM,  Appellant. 

SPICIFIO  PXRFOBICANCS — CONTRACT  TO  CONTXT  BSiX  ESTATS  TO  COKPO- 

RATION — SufriciENCT  OF  COMPLAINT* — ^In  an  Rction  bf  an  oil  com- 
pany to  enforce  speciiie  performance  of  a  contract  hj  defendant  to 
convey  three  lots  of  land  thereto,  where  the  complaint  shows  that, 
in  consideration  of  a  purchase  of  land  from  the  defendant,  includ- 
ing the  three  lots  afterward  acquired  by  him  for  the  purpose  of 
erecting  the  refinery  thereon,  it  had  issued  its  capital  stock,  which 
defendant  accepted  and  retained,  and  that  it  has  erected  valuable 
improvements  on  the  three  lots,  which  defendant  had  refused  to 
eonvey,  and  alleged  that  the  contract  to  convey  the  three  lots  waa 
reasonable  and  just  as  to  the  defendant,  it  states  a  cause  of  action, 
and  a  demurrer  thereto  was  properly  overruled. 

Uk — ^BuuB  AS  TO  Pleading  Yalux  or  Land  Inafpuoablx. — ^The  well- 
recognized  rule  that  in  actions  for  specifle  performance  the  com- 
plaint must  state  the  value  of  the  land,  or  other  facts  showing  that 
the  consideration  is  adequate,  is  not  applicable  to  the  facts  existing 
in  this  case. 

Id. — Estoppel  op  Defendant  to  Question  Adequact. — After  accepting 
and  retaining  the  agreed  consideration  for  the  whole  purchase,  the 
defendant  cannot  question  the  adequacy  thereof. 

Id. — Parol  Contract — Part  Performance — Improvements. — ^Though 
the  contract  to  convey  the  land  was  by  parol,  a  specific  performance 
of  it  may  be  enforced,  when  the  payment  therefor  has  been  accom- 
panied not  only  by  a  change  of  possession,  but  by  a  large  expendi- 
ture of  money  upon  the  lots  by  way  of  improvements  thereon,  con- 
sisting of  a  number  of  tanks  constituting  a  part  of  the  plant  of  its 
oil  refinery. 

Id. — Pleading  and  Proof  as  to  Improvements. — ^Where  the  contract 
did  not  in  terms  call  for  an  improvement,  it  was  not  necessary  to 
allege  or  prove  that  the  improvements  upon  the  property  were  made 
pursuant  to  the  agreement. 

Id. — Documentary  Evidence — Error  not  Disclosed. — ^Where  no  error 
in  the  admission  or  exclusion  of  documentary  evidence  is  shown,  for 
the  reason  that  no  copy  thereof  is  included  in  the  record  upon  ap- 
peal, it  must  be  concluded  that  the  ruling  of  the  court  thereon  was 
correct. 

Id. — Original  Book  Entry  Showing  Contraot. — ^The  original  book  en- 
try showing  the  contract  between  the  corporation  and  the  defendant 
for  the  purchase  of  the  land  and  lots  described  at  a  certain  prioe^ 
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to  be  paid  for  in  stock,  was  properly  admitted  as  showing  the  tarms 
of  the  agreement  with  defendant  as  the  president. 

Id. — Impbopeb  Evidbncs — ^Understandinq  and  Intention  of  BmND- 
ANT — Conclusion. — Questions  on  direct  examination  of  the  defend- 
ant as  to  his  onderstanding  and  intention  to  convey  the  lots  in  ques- 
tion were  properly  disallowed  as  calling  for  the  conclusion  of  the 
witness. 

lb. — ^Disposition  of  Stock  Imicatebial— Aid  or  Oompant. — ^The  subee- 
quent  disposition  of  the  stock  received  in  consideration  of  the  pur- 
chase of  the  land  and  lots,  by  placing  it  in  the  hands  of  the  trus- 
tees to  aid  the  company  in  tiding  over  the  financial  distress,  eould 
not,  in  the  absence  of  an  agreement  so  to  do,  release  appellant  from 
his  obligation  to  convey  the  property,  and  was  immateriaL 

lb. — ^Advancement  of  Monet  to  Gospobatxon — ^PosmoN  or  Gbeditob. — 
The  advance  of  money  by  the  defendant  to  the  corporation  only 
placed  defendant  in  a  position  in  common  with  other  creditors 
thereof,  and  could  not  entitle  him  to  withhold  the  conveyance  of 
the  lots  unless  his  claim  was  paid. . 

ID. — GoNTBAOT  OF  Saiji— SUPPORT  OF  FINDINGS. — Held,  that  the  evi- 
dence in  the  record  conclusively  supports  the  findings  that  the  de- 
fendant entered  into  an  agreement  to  sell  the  lots  in  controversy, 
and  that  his  conduct  was  such  as  to  estop  him  from  claiming  the 
contrary. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County,  and  from  an  order  denying  a  new  triaL  G. 
A.  GibbSy  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  C.  Batcheller,  for  Appellant 

Dunning  &  Craig,  for  Bespondent 

SHAW,  J. — Action  to  enforce  specific  performance  of  a 
contract  to  convey  real  estate. 

On  July  14,  1902,  the  plaintiff  was  a  corporation  having  a 
board  of  three  directors,  of  which  defendant  and  his  wife 
were  members  and  president  and  secretary  respectively  there- 
of. It  had  in  process  of  construction  an  oil  refinery  located 
upon  certain  lands,  which  were  then  owned  or  afterward 
acquired  by  defendant.  At  a  meeting  held  on  said  date,  all 
the  directors  being  present,  its  board  adopted  a  resolution 
to  purchase  from  the  defendant  the  real  estate  upon  which 
it  was  constructing  its  plant,  and  pay  therefor  in 
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stock  of  the  company,  and  authorized  the  secretary  to  is- 
sue said  stock  to  the  defendant.  The  stock  was  issued  in  ac- 
cordance with  said  resolution  and  delivered  to  defendant, 
who  conveyed,  or  caused  to  be  conveyed,  to  plaintiff  all  of 
the  property  except  the  three  lots  involved  in  this  action,  and 
which  he  did  not  then  own,  but  subsequently  acquired.  Plain* 
tiff  took  possession  of  the  property,  including  the  three  lots, 
and  has  made  valuable  improvements  thereon,  having  a  num- 
ber of  oil  tanks  located  upon  the  lots,  conveyance  of  which 
defendant  withholds.  After  making  these  improvements, 
plaintiff  learned  the  condition  of  the  title  and  demanded  a 
conveyance  from  defendant,  and  upon  refusal  to  convey 
brought  this  action. 

Appellant's  demurrer  was  properly  overruled.  The  alle- 
gations of  the  complaint  sufficiently  show  that  the  contract 
was,  as  to  the  defendant,  reasonable  and  just.  The  consid- 
eration for  the  sale  was  capital  stock  of  plaintiff  company. 
This  was  issued  to  and  accepted  by  defendant,  who  executed 
a  deed  of  conveyance  to  a  part  of  the  property.  The  well- 
recognized  rule  that  in  actions  for  specific  performance  the 
complaint  must  state  the  value  of  the  land  or  other  facts  show- 
ing that  the  consideration  is  adequate  is  not  applicable  to 
the  facts  existing  here.  After  accepting  and  retaining  the 
agreed  consideration,  appellant  cannot  question  the  adequacy 
thereof.  {Nicholson  v.  Tarpey,  70  CaL  608,  [12  Pac.  778].) 
The  agreement  to  sell  was  based  upon  a  parol  contract.  To 
justify  a  court  of  equity  in  enforcing  the  same,  there  must 
be,  on  the  part  of  the  purchaser,  part  performance  thereof 
within  the  meaning  of  section  1741,  Civil  Code.  Payment 
of  the  purchase  price  alone  does  not  constitute  such  part  per- 
formance. Such  payment  must  be  accompanied  by  a  change 
of  possession,  or  an  expenditure  of  money  upon  the  prop- 
erty. Not  only  was  there  a  change  of  possession  and  pay- 
ment of  the  consideration  here,  but  a  large  expenditure  was 
made  upon  these  lots  in  the  way  of  improvements  thereon, 
consisting  of  a  number  of  tanks  constituting  a  part  of  the 
plant  for  its  oil  refinery.  {CiUanchini  v.  Branstetter,  84  CaL 
249,  [24  Pac.  149].)  As  the  contract  called  for  no  improve- 
ment, it  was  not  necessary  to  allege  or  prove  that  the  improve- 
ments upon  the  property  were  made  pursuant  to  the  agree- 
ment. (Freeman  v.  Freeman,  43  N.  Y.  34,  [8  Am.  Bep. 
657].) 

f  Od.  App.— 24 
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An  examination  of  the  record  discloses  no  error  in  the  rul- 
ings of  the  court  in  admitting  evidence.  Neither  the  copy  of 
the  plat  admitted  in  evidence,  nor  the  certificate  excluded 
therefrom,  is  included  in  the  record,  and  without  which  we 
must  conclude  that  the  ruling  of  the  court  thereon  was  cor- 
rect. 

The  book  entry  dated  July  14,  1902,  in  the  journal  of  the 
company,  whereby  it  appeared  that  the  company  had  bought 
from  appellant  the  lots  described  in  the  resolution  of  that 
date  and  paid  therefor  in  stock  at  a  certain  price,  taken  in 
connection  with  appellant's  relation  to  the  corporation  as  its 
president,  was  material  as  tending  to  show  the  parol  con- 
tract with  appellant,  and  was,  therefore,  properly  admitted. 
The  evidence  offered  by  defendant  relative  to  a  sale  of  the 
company's  property  to  one  Jordan  appears  to  have  been 
wholly  irrelevant,  and  was  properly  excluded. 

On  direct  examination  appellant  was  interrogated  aa  to 
his  understanding  and  intention  as  to  what  he  was  to  con- 
vey and  as  to  whether  he  intended  to  convey  the  lots  in  ques- 
tion to  the  company;  all  of  which  and  other  like  questions 
called  for  the  conclusion  of  the  witness. 

It  was  likewise  wholly  immaterial  what  appellant  did  with 
the  stock  received  by  him  as  consideration  for  the  promised 
conveyance  of  the  lots.  The  fact  that  it  was,  pursuant  to  a 
subsequent  contract,  placed  in  the  hands  of  trustees  to  aid 
the  company  in  tiding  over  its  financial  distress  could  not, 
in  the  absence  of  an  agreement  so  to  do,  release  appellant 
from  his  obligation  to  convey  the  property.  Nor  did  the  fact 
that  he  had  subsequently  advanced  money  to  the  corpora- 
tion entitle  him  to  withhold  the  conveyance  unless  his  claim 
was  paid.  His  position  in  this  respect  was  one  in  common 
with  other  creditors.  (San  Francisco  Water  Co.  v.  Pattee^ 
86  Gal.  623,  [25  Pac.  135].) 

The  main  contention  of  appellant  is  that,  if  for  no  other 
reason,  the  judgment  and  order  denying  his  motion  for  a 
new  trial  should  be  reversed  upon  the  ground  that  the  evi* 
dence  fails  to  show  an  agreement  on  his  part  to  sell  the  prop- 
erty. It  conclusively  appears  from  the  record  that  defend- 
ant was  president  of  the  company;  that  he  and  his  wife  at 
the  time  of  the  adoption  of  the  resolution  held  practically  all 
of  the  issued  stock ;  that  he  was  present  at  the  time  the  resolu- 
tion was  offered  and  adopted;  that  he  accepted  and  retained 
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the  stock  named  in  this  resolution  as  the  consideration  for 
the  purchase  of  the  lots  therein  designated  and  described; 
that  he  assisted  in  locating  the  lines  of  the  property  and  with 
an  employee  staked  out  where  to  set  the  tanks  on  these  lots; 
that  he,  in  selling  stock,  represented  to  the  purchaser  thereof 
that  the  company  owned  these  lots;  and  in  the  face  of  all  this 
he  strenuously  contends  that  he  never  agreed  to  sell  the  lots 
in  question.  As  we  have  seen,  the  adequacy  of  the  consid- 
eration is  not  involved  in  the  action.  The  court  finds  that  the 
contract  was  fair  and  just  as  to  defendant,  and  the  evidence 
supports  the  findings.  We  cannot  approve  of  the  position 
for  which  appellant  contends.  It  requires  no  authority  to 
support  the  statement  that  one  occupying  the  position  with 
reference  to  a  corporation  held  by  appellant  should  be  bound 
to  the  highest  standard  of  good  faith.  Any  other  view  would 
open  wide  the  door  for  the  perpetration  of  gross  fraud. 

What  we  have  said  as  to  the  sufficiency  of  the  complaint 
answers  appellant's  contention  as  to  the  court's  failure  to  find 
any  facts  upon  which  it  could  be  determined  that  the  con- 
sideration was  just  and  reasonable.  The  court  did  find  the 
ultimate  fact  that  it  ''was  just  and  reasonable  as  to  defend- 
ant" 

Judgment  and  order  appealed  from  are  affirmed. 

Allen,  P.  J.y  and  Taggart,  J.,  concurred. 


[Crim.   No.   86.    First  Appellate   District.— April   12,   1007.] 

In  re  SAMUEL  M.  SHOBTBIDQE,  on  Habeas  Corpus. 

yTAHTCAiy  CrOBPUS — COMMITUENT  OT  ATTORNEY  FOB  CONTEMPT — ^PRESUMP- 
TION IN  Favor  op  Accused. — ^Upon  an  application  for  a  writ  of 
habeas  corpuM  to  review  the  validity  of  the  commitment  of  an  at- 
torney for  contempt  of  the  superior  court,  though  the  law  does 
not  permit  the  petitioner  to  contradict  the  recitals  of  facts  set 
forth  in  the  order  of  commitment,  yet  no  presumption  or  intend- 
ments can  be  indulged  in  against  the  petitioner.  The  offense  be- 
ing criminal  in  its  nature,  both  the  charge  and  the  finding  of 
the  court  are  to  be  strictly  construed  in  favor  of  the  accused;  and 
the  facts  set  forth  in  the  commitment  must  be  sufficient  to  show 
eontempt  within  the  meaning  of  the  law,  without  the  aid  of  intend* 
ments  and  presumptions. 
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Ill.-^lNTBBEUPnON    OF    PBOCSEDINOB    OW    COUKT— FaCTB    HOT    STATBD. — 

The  statement  that  the  attomej  held  for  eontempt  interrupted  the 
proceedings  of  the  court,  against  the  order  of  tiie  court  to  cease 
inch  interruption,  without  stating  what  he  said  and  did,  does  not 
oomply  with  the  mandate  of  the  law  that  the  facts  occurring  in  the 
immediate  view  and  presence  of  the  court  must  be  recited  in  the 
order.  Many  interruptions  bj  an  attorney  may  be  lawful  and 
proper,  and  the  particular  circumstances  of  the  interruption  must 
be  set  forth,  in  order  that  the  commitment  shall  show  on  its  face 
that  the  remarks  of  the  attorney  were  out  of  the  line  of  his  duty 
as  an  official  of  the  court,  and  to  the  party  represented  by  him.  • 

Id. — SupposABLX  Foundation  tob  Oontempt — Clibnt  ▲  Fuqitivb  fbom 
JusTiCB — ^Faots  not  Shown. — A  defendant  in  a  criminal  ease  who 
is  a  fugitive  from  justice,  or  who  refuses  to  submit  himself  to  the 
jurisdiction  of  the  court,  has  no  right  to  be  heard  in  court  by 
counsel,  until  he  does  submit  himself  to  the  jurisdiction  of  the 
court;  and  if  the  commitment  had  shown  what  does  not  appear 
therein,  that  the  client  of  the  petitioner  was  at  the  time  of  the 
acts  complained  of  a  fugitive  from  justice,  and  that  the  court 
for  that  reason  had  refused  to  permit  him  to  address  the  court  in 
behalf  of  his  client,  and  that  he  nevertheless  persisted  in  so  do- 
ing, the  action  of  the  court  in  adjudging  him  guilty  of  contempt 
would  be  sustained.  But  this  rule  cannot  apply  where  no  such 
fact  or  reason  is  shown  in  the  commitment  for  denying  to  the  pe- 
titioner the  right  to  address  the  court. 

HEARING  on  habeas  corpus  to  the  sheriff  of  the  city 
and  county  of  San  Francisco,  to  test  the  validity  of  a  com- 
mitment for  contempt  by  the  Superior  Court  of  said  city 
and  county.    F.  H.  Dunne,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Peter  F.  Dunne,  Frank  P.  Murphy,  Henry  Ach,  Robert 
Ferraly  and  Charles  H.  Fairall,  for  Petitioner. 

Hiram  W.  Johnson,  for  Respondent 

HALL,  J. — Samuel  M.  Shortridge  heretofore  filed  in  this 
court  his  petition,  wherein  he  alleged  that  he  was  illegally 
restrained  of  his  liberty  by  Thomas  F.  O'Neil  as  sheriff  of 
the  city  and  county  of  San  Francisco,  and  praying  for  a  writ 
of  habeas  corpus,  to  be  directed  to  said  sheriff,  which  being 
granted,  said  sheriff  in  due  time  made  return  thereto  that  he 
held  said  Shortridge  in  custody  by  virtue  of  a  conviction 
and  judgment  for  contempt  of  courts  a  certified  copy  of  the 
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commitment  being  attached  to  the  return.  At  the  hearing 
before  this  court  petitioner  excepted  to  the  sufficiency  of  the 
return  by  way  of  a  demurrer  thereto,  to  the  effect  that  the 
commitment  is  on  its  face  void,  for  the  reason  that  it  does 
not  set  forth  facts  sufficient  to  warrant  a  conviction  or  judg- 
ment for  contempt  of  court 

The  commitment,  after  reciting  the  title  of  the  court,  is  in 
the  words  as  follows,  to  wit: 

"On  this  day  the  Superior  Court  of  the  State  of  California 
in  and  for  the  City  and  County  of  San  Francisco,  being  regu- 
larly in  session,  and  having  then  and  there  regularly  before 
it  the  actions  and  proceedings  of  the  People  vs.  Eugene  E. 
Schmitz  and  Abraham  Ruef,  and  being  then  and  there  en- 
gaged in  such  actions  and  proceedings  in  the  taking  of  testi- 
mony in  open  court  while  a  witness,  William  J.  Walsh,  was 
upon  the  witness  stand  in  open  court  and  being  regularly 
examined  and  interrogated  in  respect  to  said  actions  and 
proceedings,  after  the  said  William  J.  Walsh  had  been  duly 
and  regularly  sworn  to  testify  as  a  witness  in  said  matter, 
and  while  he  was  so  testifying  in  regard  to  his  actions  in  the 
matter  of  serving  an  attachment  for  the  body  and  person  of 
one  Abraham  Ruef,  which  had  theretofore  on  the  7th  day  of 
March,  1907,  been  regularly  issued  by  said  court  and  deliv- 
ered to  said  William  J.  Walsh  for  execution  as  Coroner  of 
the  City  and  County  of  San  Francisco,  State  of  California, 
by  reason  of  the  fact  that  said  court  had  theretofore  duly 
made  and  entered  its  order,  adjudging  that  Thomas  F.  CNeil, 
the  duly  qualified,  elected  and  acting  Sheriff  of  said  City  and 
County  of  San  Francisco  was  disqualified  to  act  in  said 
matter,  and  after  said  court  had  on  several  occasions  admon- 
ished said  Samuel  M.  Shortridge  to  take  his  seat  and  to  refrain 
from  interrupting  the  said  proceedings,  or  from  interfering 
with  the  due  and  orderly  administration  of  justice,  or  the 
orderly  administration  of  the  procedure  in  said  court,  and 
the  said  Shortridge  having  refused  to  obey  the  orders  and 
directions  of  said  court,  and  having  interrupted  and  continued 
to  interrupt  the  orderly  conduct  of  the  proceedings  before 
the  said  Court,  and  having  interrupted  and  interfered  with 
the  due  and  orderly  administration  of  justice  in  said  court, 
the  said  court  adjudged  the  said  Shortridge  guilty  of  con- 
tempt of  court,  and  directed  that  the  Sheriff  of  the  City 
and  County  of  San  Francisco  take  the  said  Shortridge  into 
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custody,  and  that  he  be  confined  for  the  period  of  twenly- 
four  hours  in  the  County  Jail  of  the  City  and  County  of 
San  Francisco,  and  the  Court  then  found  and  now  finds  the 
following  facts  in  relation  to  the  said  contempt,  to  wit:  that 
on  the  8th  day  of  March,  1907,  there  was  pending  before 
the  above-entitled  court  an  action  or  proceeding  entitled  The 
People  of  the  State  of  California,  Plaintiff,  vs.  Eugene  B. 
Schmitz  and  Abraham  Ruef,  Defendants ;  that  the  said  court 
on  said  day  duly  and  regularly  met,  and  was  during  the  time 
hereinafter  mentioned  duly  and  regularly  holding  a  session 
of  the  said  court;  that  in  the  matter  of  the  said  action  and 
said  proceeding  the  witness  had  been  in  said  court  at  said 
time  duly  and  regularly  sworn,  and  was  being  examined  and 
interrogated  as  such  witness  in  said  action  on  said  day;  that 
during  the  time  of  the  examination  of  said  witness  the  said 
Samuel  M.  Shortridge  addressed  the  said  court,  interrupted 
the  said  proceedings,  and  was  admonished  and  warned  by  the 
said  court  to  take  his  seat  and  to  cease  his  interruptions, 
and  the  said  Samuel  M.  Shortridge  refused  then  and  there 
to  obey  the  order  and  direction  of  the  said  Court;  that 
the  said  Shortridge  continued  to  talk  to  said  court  and  in- 
terrupt the  said  proceedings,  although  directed  by  the  said 
Court  to  cease  to  do  so;  and  the  conduct  and  acts  and  lan- 
guage of  the  said  Shortridge  were  calculated  to  and  they 
did  interrupt  the  orderly  conduct  of  the  investigation  and 
proceeding  before  said  Court,  and  they  did  interfere  with 
and  interrupt  the  administration  of  justice  in  said  court;  that 
the  conduct  and  the  language  of  the  said  Shortridge  were 
boisterous  and  offensive ;  that  by  reason  thereof  the  said  Short- 
ridge was  guilty  of  a  contempt  of  court  committed  in  the 
immediate  presence  of  the  court;  and  the  court  being  fully 
advised  in  the  premises; 

' '  It  is  hereby  ordered,  adjudged  and  decreed  that  the  said 
Shortridge  be  confined  in  the  County  jail  of  the  City  and 
County  of  San  Francisco  for  the  period  of  twenty-four  hours ; 
that  the  sheriff  of  the  City  and  County  of  San  Francisco 
take  the  said  Shortridge  into  his  custody  and  execute  this 
sentence  and  order. 

*'Dated  March  8,  1907. 

'*P.  H.  DUNNE, 
** Judge  of  the  Superior  Court." 
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The  law  does  not  permit  the  petitioner  to  contradict  the 
facts  set  forth  in  the  order  of  commitment,  but  the  recitals 
of  the  facts  must  be  taken  as  true  upon  the  hearing  before 
this  court  on  the  proceedings  for  a  discharge  by  the  writ  of 
habeas  corpus. 

Upon  the  other  hand,  no  presumptions  or  intendments  can 
be  indulged  in  against  the  prisoner,  but  the  facts  set  forth 
in  the  commitment  must  be  sufficient  to  show  contempt  within 
the  meaning  of  the  law  without  the  aid  of  intendments  and 
presumptions. 

"The  power  of  the  court  to  punish  for  an  alleged  contempt 
of  its  authority,  though  undoubted,  is  in  its  nature  arbitrary, 
and  its  exercise  is  not  to  be  upheld  except  under  the  circum- 
stances and  in  the  manner  prescribed  by  law.  It  is  essen- 
tial to  the  validity  of  proceedings  in  contempt,  subjecting  a 
party  to  fine  and  imprisonment,  that  they  show  a  case  in 
point  of  jurisdiction  within  the  provisions  of  the  law  by  which 
such  proceedings  are  authorized,  for  mere  presumptions  and 
intendments  are  not  to  be  indulged  in  their  support.'* 
{Batchelder  v.  Moore,  42  CaL  415.) 

In  Overend  v.  Superior  Court,  131  Cal.  280,  [63  Pac.  372], 
it  was  said:  "In  the  case  of  a  contempt  committed  in  the 
presence  of  the  Court,  the  section  says  that  the  order  adju- 
dicating the  contempt  must  contain  a  recital  of  the  facts. 
This  provision  can  only  mean  that  the  order  must  contain 
a  recital  of  those  facts  which  make  out  a  contempt,  that  is, 
a  recital  of  those  facts  which,  in  a  case  of  constructive  con- 
tempt, the  law  says  must  be  incorporated  in  an  affidavit.'* 
In  other  words,  the  facts  that  prove  the  contempt,  and  not 
mere  conclusions. 

To  the  same  effect  are  People  v.  Turner,  1  Cal.  155;  PeopU 
V.  Eowe,  7  Cal.  183 ;  Ex  parte  Zeehandelaar,  71  CaL  238,  [12 
Pac.  259]. 

In  Ex  parte  Zeehandelaar,  the  prisoner  was  discharged  be- 
cause the  return  did  not  show  that  a  question  that  he  had 
refused  to  answer  as  a  witness  was  pertinent  to  the  matter  in 
issue  before  the  court.  In  Overend  v.  Superior  Court,  131 
Cal.  280,  [63  Pac.  372],  an  order  adjudging  a  witness  guilty 
of  contempt  was  annulled  on  certiorari  because  the  question 
which  he  had  refused  to  answer  was  not  set  forth,  and  the 
order  therefore  did  not  show  that  he  had  refused  to  answer 
s  pertinent  question,  for  which  reason  the  order  did  not  state 
facts  showing  the  accused  to  be  guilty  of  contempt  ^  court. 
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These  two  last-cited  cases  strikingly  illvatrate  the  doctrine 
that  no  presumptions  or  intendments  can  be  indulged  in  to 
support  an  adjudication  of  contempt,  and  that  the  order  of 
adjudication  must  state  facts  showing  the  prisoner  to  be 
guilty  of  contempt. 

''The  offense  being  criminal  in  its  nature,  both  the  charge 
and  the  finding  and  judgment  of  the  court  thereon  are  to 
be  strictly  construed  in  favor  of  the  accused.'*  (Schwarz  v. 
Superior  Court,  111  CaL  106,  [43  Pac.  580].) 

With  the  foregoing  principles  in  mind,  we  now  proceed  to 
an  examination  of  the  facts  set  forth  in  the  commitment  be- 
fore us.  The  petitioner  is  an  attorney  at  law,  entitled  to 
practice  as  such  in  all  the  courts  of  this  state,  and  as  such 
is  an  officer  of  all  said  courts.  It  is  apparent  from  a  reading 
of  the  commitment  that  the  adjudication  of  contempt  is  not 
predicated  upon  the  theory  that  the  acts  charged  against  him 
were  committed  by  him  as  a  mere  interloper  and  stranger 
to  the  action  then  pending  before  the  court.  If  that  were  so, 
it  certainly  should  have  been  so  stated  in  the  order.  Being 
an  attorney  at  law,  we  think  we  should  assume,  in  the  absence 
of  any  statement  to  the  contrary,  that  in  addressing  the  court, 
as  it  is  found  that  he  did,  he  was  acting  as  the  attorney  for 
one  of  the  parties  to  the  action  then  before  the  court.  We 
do  this  the  more  readily  because  the  argument  before  this 
court  from  both  sides  shows  this  to  be  the  fact.  A  reading 
of  the  order  of  commitment  discloses  that  the  gravamen  of 
the  charge  and  finding  against  the  petitioner  is  that,  while 
a  witness  was  being  examined  in  the  action  then  before  the 
court,  and  after  he  had  been  admonished  not  to  do  so,  he 
addressed  the  court  and  insisted  on  talking  to  the  court  The 
finding  is  ''that  during  the  time  of  the  examination  of  said 
witness  the  said  Samuel  M.  Shortridge  addressed  the  said 
court,  interrupted  the  said  proceedings,  and  was  admonished 
and  warned  by  the  said  court  to  take  his  seat  and  to  cease  his 
interruptions,  and  the  said  Samuel  M.  Shortridge  refused  then 
and  there  to  obey  the  order  and  direction  of  the  said  court; 
that  the  said  Shortridge  continued  to  talk  to  said  court  and 
interrupt  the  said  proceedings,  although  directed  by  the  court 
to  cease  to  do  so."  Evidently  the  statement  that  the  peti- 
tioner interrupted  the  proceedings  is  based  upon  the  fact  that 
he  addressed  the  court,  for  no  other  concrete  fact  is  set  forth* 
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The  mere  statement  that  he  interrupted  the  proceedings  with- 
out stating  what  he  did  does  not  comply  with  the  plain  man- 
date of  the  law  that  the  facts  must  be  stated.  The  statute 
requires  that  the  court  must  make  an  order  ^^  reciting  the 
facts  as  occurring  in  such  immediate  view  and  presence.'' 
This  is  essential,  in  order  that  it  may  clearly  appear  from 
the  actual  facts  set  forth  that  the  accused  has  been  guilty  of 
a  contempt.  Every  interruption  of  the  proceedings  of  the 
court  is  not  a  contempt,  nor  unlawful,  nor  necessarily  im- 
proper. Many  interruptions  are  lawful  and  proper.  Every 
time  an  attorn^  in  the  performance  of  his  duty  objects  to  a 
question  asked  a  witness,  or  objects  to  any  other  proceeding 
in  the  action,  he  may  be  said  to  interrupt  the  proceedings. 
The  particular  circumstances  of  the  interruption — ^the  con- 
crete facts  constituting  the  interruption — must  be  set  forth  in 
order  that  the  commitment  shall  show  upon  its  face  and  with- 
out the  aid  of  presumptions  that  the  accused  has  been  guilty 
of  a  contempt.  The  only  interruption  set  forth — ^the  only 
concrete  fact  set  forth — ^is  that,  while  a  witness  was  being 
examined  the  petitioner  addressed  the  court,  and  continued 
to  do  so  after  being  admonished  to  take  his  seat.  What  he 
said  to  the  court  is  not  stated,  and  no  circumstances  are  set 
forth  which  will  enable  us  to  say  without  the  aid  of  intend- 
ment and  presumption  that  his  remarks  were  not  perfectly 
proper  in  themselves,  and  strictly  within  the  line  of  his  duty 
as  an  o£9cer  of  the  court  and  the  attorney  for  one  or  both  of 
the  parties  to  the  action  then  pending  before  the  court. 

It  is  true  that  the  court  had  directed  him  to  cease  addressing 
the  court,  but  so  had  the  court  in  the  cases  heretofore  cited 
{Over end  v.  Superior  Court,  131  Cal.  280,  [63  Pac.  372] ; 
Ex  parte  Zeehandelaar,  71  Cal.  238,  [12  Pac.  259] ;  Ex  parte 
Rows,  7  Cal.  183)  directed  the  accused  as  a  witness  to  answer 
a  question ;  yet  it  was  held  in  those  cases  that  the  witness  was 
not  guilty  of  contempt  unless  the  question  was  one  pertinent 
to  the  issue  before  the  court.  Not  only  this,  but  the  order 
of  commitment  must  set  forth  the  question  and  sufficient 
facts  to  afSrmatively  show  that  the  question  was  one  which 
the  witness  should  answer.  The  reviewing  court  cannot,  in 
such  cases,  in  support  of  the  action  of  the  trial  court,  pre- 
sume that  the  question  which  the  witness  refused  to  answer 
was  pertinent  and  proper,  but  it  must  be  shown  to  be  so  on 
the  face  of  the  commitment.    Unless  this  be  shown  on  the 
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face  of  the  order,  the  commitment  of  the  witness  for  contempt 
cannot  be  sustained,  notwithstanding  that  the  witness  refused 
to  obey  the  order  of  the  court  to  answer  the  question.  (See 
cases  last  cited.) 

Examining  the  commitment  now  before  us  by  the  four 
corners  in  the  light  of  the  rule  of  law  that  no  presumptions 
or  intendments  can  be  indulged  in  against  the  accused,  it 
boils  down  to  the  proposition  that  the  petitioner,  an  attorn^ 
for  one  of  the  parties  to  the  action  then  pending  before  the 
court,  has  been  adjudged  guilty  of  contempt  because  he  per- 
sisted in  addressing  the  court  as  such  attorney,  presumably 
on  behalf  of  his  client.  It  is  not  suggested  by  anything  in 
the  commitment  that  the  language  employed  by  him  was 
improper,  or  that  it  reflected  in  any  manner  upon  the  court 
or  the  judge  thereof.  It  is  true  that  the  order  does  state 
in  general  terms  that  his  conduct  was  boisterous  and  offen- 
sive, but  reading  this  statement  in  connection  with  the  con- 
text in  which  it  occurs,  it  is  clear  that  the  order  means  no 
more  by  this  than  to  state  a  conclusion  from  the  fact  that 
he  persisted  in  addressing  the  court  against  the  order  of  the 
court.  So  the  question  involves  the  single  proposition :  Does 
the  simple  fact  that  an  attorney  for  a  party  to  an  action  pend- 
ing before  the  court,  while  a  witness  is  being  examined,  per- 
sists in  addressing  the  court,  although  admonished  not  to  do 
so,  constitute  a  contempt  of  court?  We  think  it  does  not. 
For  aught  that  we  can  see  from  the  order,  the  petitioner  may 
have  been  rightfully  and  respectfully  discharging  his  duty 
to  the  court  and  to  his  dient,  making  proper  objections  to 
the  questions  put  to  the  witness  on  the  stand.  What  he  said 
to  the  court  is  not  set  forth,  nor  are  any  circumstances  set 
forth  making  it  improper  for  him  to  address  the  court  in  a 
respectful  manner,  except  the  bare  order  of  the  court  not  to 
do  so.  This  we  do  not  think  is  sufScient,  any  more  than  is 
the  order  to  a  witness  to  answer  a  question  sufficient  without 
an  affirmative  showing  in  the  order  of  commitment  that  the 
question  is  one  that  the  witness  should  answer. 

In  what  we  have  said  concerning  the  commitment,  we  have 
not  overlooked  the  argument  so  forcibly  pressed  upon  us 
by  counsel  for  the  respondent  that  the  court  has  the  right  to 
refuse  to  hear  counsel  for  a  defendant  who  is  a  fugitive  from 
justice,  or  who  refuses  to  appear  in  court  when  lawfully  r»* 
quired  to  do  so. 
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Undoubtedly  a  defendant  in  a  criminal  case  who  is  a  fugi- 
tive from  justice^  or  who  refuses  to  submit  himself  to  the 
jurisdiction  of  the  court,  has  no  right  to  be  heard  in  court 
by  counsel  until  he  does  submit  himself  to  the  jurisdiction  of 
the  court.  (People  v.  Redinger,  55  CaL  290,  [36  Am.  Rep. 
32] ;  People  v.  Elkins,  122  Cal.  655,  [68  Am.  St.  Rep.  73,  55 
Pa&  599].}  If  the  commitment  in  this  case  showed  that  the 
client  of  the  petitioner  was,  at  the  time  of  the  acts  complained 
of,  a  fugitive  from  justice,  and  that  the  court  for  such  reason 
had  refused  to  permit  him  to  address  the  court  on  behalf  of 
such  client,  and  that  he  nevertheless  persisted  in  so  doing, 
we  should  not  hesitate  to  uphold  the  action  of  the  court  in 
adjudging  him  guilty  of  contempt  for  such  action. 

There  is  no  statement  in  the  order  before  us  that  defendant, 
or  any  party  to  the  action  then  before  the  court,  was  a  fugi- 
tive from  justice,  or  was  not  then  before  the  court. 
Neither  is  it  stated  that  the  court  for  any  such  reason  denied 
petitioner  the  right  to  address  the  court.  For  aught  that 
appears  upon  the  face  of  the  order  of  commitment  the  peti- 
tioner's client  may  have  been  sitting  by  his  side  in  the  court- 
room. It  is  true  that  there  is  a  recital  in  the  order  to  the  ef- 
fect that  an  attachment  had  theretofore  been  issued  for  the 
body  of  Abraham  Ruef ;  and  from  this  we  might  infer,  if  it 
were  permissible  in  this  proceeding  to  indulge  in  presump- 
tions against  the  accused,  that  Mr.  Ruef  may  have  been  a 
fugitive  from  justice.  But  as  we  have  already  seen,  upon 
proceedings  to  review  an  order  committing  a  person  for  con- 
tempt, no  intendments  or  presumptions  may  be  indulged  in 
against  the  accused,  but  the  order  must  be  strictly  con- 
strued in  favor  of  his  liberty.  (Batchelder  v.  Moore,  42  Cal. 
415;  Schwarz  v.  Superior  Court,  131  Cal.  238,  [12  Pac.  259].) 

There  is  no  statement  in  the  record  before  us  that  Mr. 
Buef  was,  at  the  time  the  petitioner  addressed  the  court,  or 
at  any  other  time,  a  fugitive  from  justice.  If  such  were  the 
fact,  and  if  for  such  reason  the  court  had  refused  the  peti- 
tioner the  right  to  address  the  court,  it  was  a  very  simple 
matter  to  so  state  in  the  order. 

The  power  to  punish  for  contempt,  being  an  arbitrary 
power,  and  the  facts  as  recited  in  the  order  of  commitment 
being  conclusive  in  such  contempt  proceeding,  the  correct 
rule,  in  our  opinion,  is  to  require  the  commitment  to  state  the 
faett  so  that  this  court,  on  reading  the  commitment,  can  de- 
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termine  as  to  whether  or  not  such  facts  as  a  matter  of  law 
constitute  a  contempt  of  court.  When  we  examine  the  com- 
mitment by  the  above  rule  we  cannot  say  as  matter  of  law 
that  the  petitioner  was  guilty  of  contempt. 

For  the  reasons  above  set  forth  we  think  the  order  of  com- 
mitment  insufScient  and  that  the  petitioner  should  be  dis- 
charged and  it  is  so  ordered* 

Cooper,  P.  J.,  and  Kerrigan,  J.,  concurred* 
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JAMES  D.  REYMERT,   Petitioner,  v.  B.   N.  SMITH,  Su- 
perior Judge  of  Los  Angeles  County,  Respondent. 

CnvnoBAXi — OomcmcsNT  roa  Contbicfi^— CsiicmAL  OmNsi — Con- 
STftxronoN — Bx7jmw  or  Jubisdiotiomal  Facts — ^Presumption. — 
Gontempt  of  eourt  is  a  speciflc  criminal  oifenae;  and  the  charge, 
flnding  and  judgment  of  the  court  therein  must  be  etricUj  eon- 
Btrued  in  favor  of  the  accused.  The  findinge  do  not  eonelude  a  re- 
yiewing  court  from  ezamining  the  record  to  determine  the  jurisdic- 
tional facts.  Where  the  performance  or  taking  of  necessarf  steps 
which  ought  to  appear  of  rerord  is  not  shown,  it  will  be  presumed 
that  such  steps  were  not  tahen. 

Id. — INSUFFICIKNT    BkGOBD — CONTEMPT   OUT   Or   PBESENOI   OF   OOUBT — 

Notice  ob  Ssbvice  not  Shown — ^Want  or  Jubisdiction. — Where 
the  alleged  contempt  was  committed  out  of  the  presenee  of  the 
eourt  or  judge,  no  step  essential  to  a  proper  accusation  and  plea 
in  a  criminal  case  should  be  omitted;  and  where  there  is  nothing 
in  the  record  to  show  that  the  petitioner  was  served  with  notice 
or  an  order  to  show  cause  indicating  the  charge  of  contempt,  or 
that  he  was  served  with  a  copy  of  the  affidavits,  or  given  an 
opportunity  to  answer,  and  no  answer  or  plea  was  filed,  the  eourt 
was  without  jurisdiction  to  make  the  order  of  commitment  for 
contempt. 

WRIT  OF  REVIEW  to  set  aside  proceedings  upon  com- 
mitment for  contempt  by  the  Superior  Court  of  Lob  An^ 
geles  County.    B.  N.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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J.  D.  Reymert,  tfi  pro.  per.,  and  J.  Marion  Brooks,  for  Peti- 
tioner. 

J.  D.  Fredericks,  District  Attorney,  and  John  C.  North, 
Deputy  District  Attorney,  for  Respondent 

TAQOART,  J. — ^Application  for  review  of  proceedings 
npon  conunitment  for  contempt  by  snperior  court  of  Los  An- 
geles county. 

Judgment  was  rendered  by  said  superior  court  on  March 
16, 1907,  adjudging  that  petitioner  pay  a  fine  of  $200,  and  in 
case  such  fine  be  not  paid,  that  he  be  confined  in  the  county 
jail  of  said  county  until  the  fine  be  satisfied  at  the  rate  of  one 
day's  imprisonment  for  each  two  dollars  of  fine.  The  fine 
not  being  paid,  the  defendant  was  committed  to  the  custody  of 
the  sheriff  of  said  county. 

The  original  minute  entiy  of  the  judgment  made  on  the 
day  of  its  rendition  contained  nothing  to  show  of  what  the 
alleged  contempt  consisted ;  but  subsequent  to  the  issuance  of 
the  order  of  this  court  directing  that  the  record  of  the  pro- 
ceedings in  said  matter  be  certified  up  to  this  court,  and  on 
the  tenth  day  of  April,  1907,  an  order  was  entered  in  the 
minutes  of  said  superior  court,  stating  that  the  judgment 
rendered  by  the  superior  court  on  March  16,  1907,  ''was  not 
properly  written  out  in  the  judgment  record  of  this  court,** 
and  ordering  that  the  judgment  entered  be  amended  to  con- 
form to  the  judgment  rendered.  The  latter  order  finds  the  al. 
legations  of  the  afSdavits  of  certain  persons  (naming  them) 
to  be  true  and  adjudges  petitioner  guilty  of  contempt  for 
procuring  false  and  perjured  testimony. 

There  is  nothing  in  the  record  brought  up  to  show  that  the 
petitioner  was  served  with  any  notice  or  order  to  show  cause 
that  indicated  the  character  of  the  charge  of  contempt  which 
the  petitioner  was  expected  to  answer.  It  does  not  even  ap- 
pear that  he  was  served  with  a  copy  of  the  affidavits  upon 
which  the  proceeding  was  predicated.  No  answer  of  peti- 
tioner appears  in  the  record  and  it  does  not  appear  that  he 
was  given  an  opportunity  to  answer.  (Code  Civ.  Proc, 
sec.  1217.)  The  only  instrument  of  any  kind  presented  on 
his  behalf  was  a  motion  to  set  aside  the  citation  upon  the 
ground  that  there  was  no  proper  complaint  or  information 
upon  which  to  base  it.    This  motion  was  overruled  and  the 
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court  proceeded  to  hear  the  matter  without  any  formal  state- 
ment showing  the  charge  that  was  made  against  the  peti- 
tioner, and  without  any  answer  or  plea  being  filed  or  entered 
or  any  issue  of  fact  joined. 

Contempt  of  court  is  a  specific  criminal  offense  (Ex  part€ 
Gould,  99  Cal.  362,  [37  Am.  Rep.  57,  33  Pao.  1112] ;  Cosby  t. 
Superior  Court,  110  Cal.  52,  [42  Pac.  460]),  and  the  charge 
and  the  finding  and  judgment  of  the  court  tiiereon  are  to  be 
strictly  construed  in  favor  of  the  accused.  (Schwartz  y.  Su* 
perior  Court,  111  Cal.  112,  [43  Pac  580].)  The  findings  of 
the  judgment  do  not  conclude  a  reviewing  court  from  an 
examination  of  the  record  to  determine  the  jurisdictional 
facts.  {Blair  v.  Hamilton,  32  CaL  50.)  While  all  natural 
and  proper  conclusions  from  the  record  will  be  indulged, 
where  the  performance  or  taking  of  necessary  steps  whieh 
ought  to  appear  of  record  is  not  shown,  it  will  be  presumed 
that  such  steps  were  not  taken.     (5  Ency.  of  PL  ft  Pr.  290.) 

Waiving  the  question  of  the  right  of  the  court  below  to 
amend  its  records  pending  a  proceeding  for  review  in  this 
court,  it  is  apparent  that  the  superior  court  failed  to  ac- 
quire jurisdiction  of  the  person  of  the  petitioner.  The  con- 
viction of  a  citizen  of  a  criminal  offense  without  service  on 
him  of  a  formal  statement  of  the  charge  against  him  and  an 
opportunity  to  plead  and  answer  such  charge  would  be  an 
anomaly  in  the  law  of  criminal  procedure.  That  a  contempt 
proceeding  is  summary  in  its  character  is  a  reason  why 
greater  care  should  be  taken  in  pursuing  the  steps  required 
to  reach  a  conviction,  rather  than  a  reason  why  certain  steps 
necessary  to  the  ordinary  criminal  proceeding  should  be 
omitted  or  overlooked. 

Where  an  alleged  contempt  has  been  committed  without  the 
presence  of  the  court  or  tiie  judge  at  chambers,  there  is  no 
step  essential  to  a  proper  accusation  and  plea  in  an  ordinary 
criminal  case  which  can  safely  be  omitted  from  the  proceed- 
ing. 

We  are  of  opinion  that  the  superior  court  was  without 
jurisdiction  to  make  the  order  made  in  this  matter,  and  that 
an  order  of  this  court  should  be  entered  annulling  said  order 
and  discharging  said  petitioner  from  custody,  and  it  is  so 
ordered. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 
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[CEt.  No.  810.    Second  AppelUto  Diitriet. — ^Aprfl  18,  1907.] 

LILLIAN  a  PAGE,  AppeUant,  v.   MABT  A.  GAEVEB, 

Respondent. 

JuDOifKMT— Bes  Adjudicata — MoDB  or  Proof — Oollatieal  Attaok— 
BidTALS  OF  Jurisdictional  Faots — Ckbtifixd  Ck>PiB8  of  Judo- 
KXNT,  FiNDiNOs  AND  Plbadinos. — ^Whero  a  judgmont  is  offered  u 
an  estoppel,  jurisdiction  to  render  it  most  appear.  The  nsual  man- 
ner of  proof  of  jurisdictional  facts  is  to  offer  the  judgment-roll; 
Imt  where  the  attack  upon  a  judgment  rendered  in  the  superior 
eonrt  is  collateral,  its  recitals  showing  acquisition  of  the  jurisdic- 
tion of  the  parties  are  evidence  of  the  facts  recited,  and  every 
intendment  must  be  indulged  in  favor  of  the  judgment.  In  such 
ease,  certified  copies  of  the  judgment,  findings  and  pleadings  are 
admissible  to  show  what  issues  were  concluded  bj  the  judgment, 
as  against  the  parties  and  their  privies,  though  unaccompanied  bj 
the  jndgment-rolL 

Id. — JuDQifRNT  Against  Intestate — Heirs  and  Widow  Concluded.^ 
A  judgment  binding  upon  an  intestate  is  binding  upon  his  heirs  at 
law,  and  a  judgment  which  would  estop  him  in  life  would  bar  an 
action  for  the  same  cause  by  his  widow,  who  stands  in  his  shoes, 
after  his  death.      * 

iDi — ^Identity  of  Issues — ^Action  by  Privt  vx  Estate — Estoppel  by 
FoRiiER  JUDOiiENT. — ^For  the  purpose  of  determining  whether  the 
issues  determined  bj  the  former  judgment  are  the  same  as  those 
presented  in  an  action  by  a  privj  in  estate  of  the  losing  partj,  re- 
sort maj  be  had  to  the  pleadings  and  findings  introduced  in  evi- 
dence in  connection  with  the  former  judgment,  and  where  it  ap- 
pears that  the  issues  are  the  same,  and  that  the  same  evidence 
would  be  required  to  support  the  former  action  which  would  be 
required  in  the  one  at  tar,  the  plaintiff  is  estopped  bj  the  ad- 
judication therein  had. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Kings  County,  and  from  an  order  denying  a  motion  for  a 
new  triaL    W.  M.  Conley,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  T.  Cosper,  for  Appellant 

T.  B.  Clark,  for  Respondent 
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SHAW,  J. — ^Appeal  on  behalf  of  plaintiff  from  judgment 
and  order  denying  her  motion  for  a  new  trial 

The  plaintiff,  who  is  appellant  here,  is  the  widow  of  Sam- 
uel Page,  deceased,  who  died  intestate  on  June  24,  1899.  Be- 
sides his  widow,  he  left  surviving  him  her  unborn  child  in  esse, 
who  was  bom  alive  but  died  on  the  same  day,  and  three  sons 
and  a  daughter,  the  defendant  herein,  all  children  by  a  for- 
mer marriage.  Plaintiff,  in  her  own  right  as  widow  and  as 
sole  heir  of  her  deceased  child,  brings  this  suit  to  set  aside  and 
have  declared  null  and  void  certain  deeds,  whereby  the  said 
Samuel  Page,  in  his  lifetime  and  long  prior  to  his  marriage  to 
appellant,  conveyed  to  defendant  certain  real  estate  described 
in  the  complaint,  upon  the  ground  that  at  the  time  of  mak- 
ing the  deeds  Samuel  Page  was  in  a  sick,  weakened  and  ex- 
hausted condition,  and,  on  account  of  great  physical  and  men- 
tal weakness,  incapable  of  making  any  deed,  or  doing  any  busi- 
ness whatever.  That  taking  advantage  of  his  condition,  this 
defendant  and  her  brother,  Solomon  C.  Page,  did,  by  means 
of  fraudulent  representations  made  to  said  Samuel  Page,  in- 
duce him  to  make  and  deliver  to  defendant  the  said  deeds  to 
the  real  estate.  The  answer  contains  no  denial  of  the  allega- 
tions as  to  the  mental  and  physical  condition  of  Samuel  Page 
at  the  time  of  executing  the  deeds ;  nor  any  denial  as  to  the 
fraudulent  representations  alleged  to  have  been  made  by  de- 
fendant. There  is  a  denial  that  Samuel  Page  was,  at  the 
time  of  his  death,  the  owner  of  the  land  in  question,  or 
that  he  had  been,  subsequent  to  May  1, 1897,  the  owner  of  any 
part  thereof,  or  held  any  interest  therein  other  than  a  life 
estate  to  a  portion  thereof.  As  a  defense  to  the  action  de- 
fendant relies  upon  two  judgments,  which  are  pleaded  by 
way  of  estoppel. 

The  conveyances  from  Samuel  Page  to  the  defendant  were 
made  on  December  9  and  11,  1896,  and  the  marriage  of  plain- 
tiff to  Samuel  Page  occurred  on  February  4,  1899.  About 
one  year  after  the  conveyance  of  the  property  to  defendant, 
Samuel  Page  commenced  an  action  against  her,  having  for  its 
purpose  the  annulment  and  setting  aside  of  the  deeds  whereby 
he  had  theretofore  conveyed  the  real  estate  to  the  defendant 
Pending  the  trial  of  this  action  Samuel  Page  died.  A  special 
administrator  of  his  estate  was  substituted  as  plaintiff,  who, 
under  the  order  of  the  court,  prosecuted  said  action  to  a  final 
determination  and  judgment  wa^  rendered  in  favor  of  de- 
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fendant  therein.  At  the  time  of  filing  the  answer  herein  said 
judgment  had  become  final.  At  the  trial  of  this  action  de- 
fendant offered  in  evidence  certified  copies  of  the  judgment, 
findings,  complaint,  amended  complaint,  and  the  order  sub- 
stituting the  special  administrator  as  plaintiff  and  his  sup- 
plemental complaint  in  the  former  suit  brought  by  Samuel 
Page;  to  all  of  which  objections  were  made  upon  the  ground 
that  they  did  not  constitute  the  entire  record  of  the  case. 
Other  objections  were  made,  which  will  be  noticed  in  dis- 
cussing the  effect  of  the  former  action  as  an  estoppel. 

To  constitute  an  estoppel  the  judgment  pleaded  in  bar  must 
be  a  valid  judgment  rendered  by  a  court  having  jurisdiction, 
and  these  facts  must  be  shown  in  order  to  justify  the  recep- 
tion in  evidence  of  such  judgment.  The  usual  and  appro- 
priate manner  of  making  this  proof  is  to  offer  the  judgment- 
rolL  Conceding,  but  not  holding,  this  mode  of  proof  to  be 
exclusive  where  a  direct  attack  is  made  upon  a  judgment 
(McKinlay  v.  Tuitle,  42  Cal.  570;  Wiggin  v.  Superior  Court, 
68  Cal.  398,  [9  Pac.  646]),  we  are  nevertheless  of  the  opinion 
that  where  a  collateral  attack  is  made  the  recitals  con- 
tained in  the  judgment  are  sufficient  evidence  of  the  matters 
therein  recited.  The  judgment  may  be  grossly  unjust  or 
erroneous,  but  the  decision  of  the  court  as  to  all  issues  in- 
volved in  the  action  stands  as  a  finality  between  the  parties 
and  their  privies  until  set  aside  in  some  mode  recognized  by 
law.  (Jones  on  Evidence,  sec.  601.)  In  such  case,  where  the 
judgment  is  one  rendered  by  a  court  of  general  jurisdiction, 
the  recitals  contained  therein  constitute  evidence  of  their 
truth  and  every  intendment  must  be  indulged  in  support  of 
the  judgment  {Eahn  v.  Kelly,  34  Cal.  391,  [94  Am.  Dec. 
742] ;  EsiaU  of  Twombley,  120  Cal.  351,  [52  Pac.  815] ; 
Drake  v.  Duvenick,  45  Cal.  455.)  The  duly  certified  copy  of 
the  judgment  pleaded  and  offered  was  the  highest  evidence  of 
the  adjudication  by  the  court  of  the  issues  involved  in  the 
■uit  brought  by  Samuel  Page  against  respondent;  so  its  re- 
citals showing  acquisition  of  jurisdiction  of  the  parties  in 
that  action  constituted  evidence  of  the  facts  recited.  (/9m- 
mon$  V.  Threshour,  118  Cal.  100,  [50  Pac.  312] ;  Code  Civ. 
Proc.,  sec.  1905.)  We,  therefore,  conclude  that  the  documents 
referred  to  were  entitled  to  be  received  in  evidence  unac- 
MDipanied  by  the  judgment-roll. 

$  OaL  App.--26 
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These  two  last-cited  cases  strikingly  iUvstrate  the  doctrine 
that  no  presumptions  or  intendments  can  be  indulged  in  to 
support  an  adjudication  of  contempt,  and  that  the  order  of 
adjudication  must  state  facts  showing  the  prisoner  to  be 
guilty  of  contempt. 

''The  offense  being  criminal  in  its  nature,  both  the  charge 
and  the  finding  and  judgment  of  the  court  thereon  are  to 
be  strictly  construed  in  favor  of  the  accused.**  (Schwarz  t. 
Superior  Court,  111  CaL  106,  [43  Pac.  580].) 

With  the  foregoing  principles  in  mind,  we  now  proceed  to 
an  examination  of  the  facts  set  forth  in  the  commitment  be- 
fore us.  The  petitioner  is  an  attorney  at  law,  entitled  to 
practice  as  such  in  all  the  courts  of  this  state,  and  as  such 
is  an  officer  of  all  said  courts.  It  is  apparent  from  a  reading 
of  the  commitment  that  the  adjudication  of  contempt  is  not 
predicated  upon  the  theory  that  the  acts  charged  against  him 
were  committed  by  him  as  a  mere  interloper  and  stranger 
to  the  action  then  pending  before  the  court.  If  that  were  so, 
it  certainly  should  have  been  so  stated  in  the  order.  Being 
an  attorney  at  law,  we  think  we  should  assume,  in  the  absence 
of  any  statement  to  the  contrary,  that  in  addressing  the  court, 
as  it  is  found  that  he  did,  he  was  acting  as  the  attorney  for 
one  of  the  parties  to  the  action  then  before  the  court.  We 
do  this  the  more  readily  because  the  argument  before  this 
court  from  both  sides  shows  this  to  be  the  fact.  A  reading 
of  the  order  of  commitment  discloses  that  the  gravamen  of 
the  charge  and  finding  against  the  petitioner  is  that,  while 
a  witness  was  being  examined  in  the  action  then  before  the 
court,  and  after  he  had  been  admonished  not  to  do  so,  he 
addressed  the  court  and  insisted  on  talking  to  the  court.  The 
finding  is  ''that  during  the  time  of  the  examination  of  said 
witness  the  said  Samuel  M.  Shortridge  addressed  the  said 
court,  interrupted  the  said  proceedings,  and  was  admonished 
and  warned  by  the  said  court  to  take  his  seat  and  to  cease  his 
interruptions,  and  the  said  Samuel  M.  Shortridge  refused  then 
and  there  to  obey  the  order  and  direction  of  the  said  court; 
that  the  said  Shortridge  continued  to  talk  to  said  court  and 
interrupt  the  said  proceedings,  although  directed  by  the  court 
to  cease  to  do  so.''  Evidently  the  statement  that  the  peti- 
tioner interrupted  the  proceedings  is  based  upon  the  fact  that 
he  addressed  the  court,  for  no  other  concrete  fact  is  set  forth* 
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The  mere  atatement  that  he  interrupted  the  proceedings  with- 
out stating  what  he  did  does  not  comply  with  the  plain  man- 
date of  the  law  that  the  facts  must  be  stated*  The  statute 
requires  that  the  court  must  make  an  order  "reciting  the 
facts  as  occurring  in  such  immediate  view  and  presence." 
This  is  essential,  in  order  that  it  may  clearly  appear  from 
the  actual  facts  set  forth  that  the  accused  has  been  guilty  of 
a  contempt.  Every  interruption  of  the  proceedings  of  the 
court  is  not  a  contempt,  nor  unlawful,  nor  necessarily  im- 
proper. Many  interruptions  are  lawful  and  proper.  Every 
time  an  attorney  in  the  performance  of  his  duty  objects  to  a 
question  asked  a  witness,  or  objects  to  any  other  proceeding 
in  the  action,  he  may  be  said  to  interrupt  the  proceedings. 
The  particular  circumstances  of  the  interruption — ^the  con- 
crete facts  constituting  the  interruption — ^must  be  set  forth  in 
order  that  the  commitment  shall  show  upon  its  face  and  with- 
out the  aid  of  presumptions  that  the  accused  has  been  guilty 
of  a  contempt.  The  only  interruption  set  forth — ^the  only 
concrete  fact  set  forth — ^is  that,  while  a  witness  was  being 
examined  the  petitioner  addressed  the  court,  and  continued 
to  do  so  after  being  admonished  to  take  his  seat.  What  he 
said  to  the  court  is  not  stated,  and  no  circumstances  are  set 
forth  which  will  enable  us  to  say  without  the  aid  of  intend- 
ment and  presumption  that  his  remarks  were  not  perfectly 
proper  in  themselves,  and  strictly  within  the  line  of  his  duty 
as  an  officer  of  the  court  and  the  attorney  for  one  or  both  of 
the  parties  to  the  action  then  pending  before  the  court. 

It  is  true  that  the  court  had  directed  him  to  cease  addressing 
the  court,  but  so  had  the  court  in  the  cases  heretofore  cited 
(Overend  v.  Superior  Court,  131  Cal.  280,  [63  Pac.  372] ; 
Ex  parte  Zeekandelaar,  71  Cal.  238,  [12  Pac.  259] ;  Ex  parte 
Bowe,  7  Cal.  183)  directed  the  accused  as  a  witness  to  answer 
a  question ;  yet  it  was  held  in  those  cases  that  the  witness  was 
not  guilty  of  contempt  unless  the  question  was  one  pertinent 
to  the  issue  before  the  court.  Not  only  this,  but  the  order 
of  commitment  must  set  forth  the  question  and  sufficient 
facts  to  affirmatively  show  that  the  question  was  one  which 
the  witness  should  answer.  The  reviewing  court  cannot,  in 
such  cases,  in  support  of  the  action  of  the  trial  court,  pre- 
sume that  the  question  which  the  witness  refused  to  answer 
was  pertinent  and  proper,  but  it  must  be  shown  to  be  so  on 
the  face  of  the  commitment.    Unless  this  be  shown  on  the 
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O.  C.  LINDOW,  Appdlant,  t.  C.  COHN,  Bespondeat 
Peinoipal  and  Aobnt— Authobitt  of    TtLkTELOtQ    Salbbmam — Wa>- 

BANTT  or  QUAUTT  Of  GOOD8 — ^ADJTJSTMBNT  OF  BBKAGOa  OH  SBOOHB 

Obdbb. — ^Though  a  trmveUng  MlesDma  and  BoUdting  agaat  liaa  an- 
thoritj  to  bind  his  linn  aa  principal  hj  a  warrant  of  tha  quality 
of  good!  fold  nndor  hia  ordor  bj  tba  finn,  ba  baa  no  antboritj,  af« 
ter  tneb  goods  bata  been  told  and  paid  for,  to  dotennina  a  breach 
of  warranty  and  adjust  the  breach  bj  agreeing  that  the  gooda  to 
gold  maj  be  retained,  and  theb  price  dednctad  from  a  Bceoad  order. 
His  anthority  to  sell  ia  Undted  to  a  Ale  for  caah  onlj. 

Iv^— Beickdt  fob  Brbaob  Against  FniNaiFAX«— Tba  remedy  for  the 
breach  of  the  warrantj  of  qualitj  bj  the  agent  ia  an  action  l^  the 
bnjer  to  recover  damagee  therefor  against  the  principal  whose 
goods  were  sold  through  the  agent  to  the  bayer. 

lay — ^Action  hfon  Sboond  Obdbb  bt  Assionxb — ^Findinob  AeAnrar 
EviDKNCB — AuTHOEiTT — ^BATmoATTON. — ^In  an  action  bj  an  aa- 
slgnee  upon  the  second  order  obtained  by  the  agent  wliich  waa 
filled  by  the  principal,  findings  that  the  agent  was  authorised  to 
receiTO  the  former  goods  in  exchange,  and  that  the  principal  imti* 
fled  the  adjustment  of  tlie  breach  of  wanantj  by  the  agent»  are 
held  to  be  against  the  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kem 
County  and  from  an  order  denying  a  new  trial.  J.  W.  Ma- 
hon.  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Jellett  &  Meyerstein,  and  Qeorge  E.  Whitaker,  for  Ap- 
pellant. 

Emmons  ft  Irwin,  J.  W.  P.  Laird,  and  Fred  E.  Bortan^ 
for  Bespondent. 

SHAW,  J. — ^The  facts  as  th^  appear  from  the  record  are : 
That  one  Peiser,  as  trayeling  salesman  and  soliciting  agent 
of  Meyerstein  Company,  plaintiff's  assignor,  sold  to  defend- 
ant a  lot  of  merchandise,  consisting  of  oorduroy  trouaeiB,  and 
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on  behalf  of  his  principal  made  covenants  of  warranty  as  to 
the  quality  of  the  goods.  Some  six  weeks  after  the  goods 
had  been  received  and  paid  for  by  defendant,  Peiser  again 
called  upon  defendant,  soliciting  further  orders  for  his 
house,  when  defendant  for  the  first  time  made  complaint,  stat- 
ing that  the  corduroy  trousers  were  not  as  he  had  repre- 
sented them ;  that  every  pair  thereof  which  defendant  had  sold 
had  been  brought  back  to  him,  and  that  he,  defendant,  had 
been  compelled  to  reimburse  the  purchasers  thereof.  Where- 
upon Peiser  admitted  that  the  goods  were  not  as  warranted. 
and  said  to  defendant  that  he  wanted  his  trade,  that  he 
would  do  all  that  he  could  to  make  it  right  and  told  defendant 
to  return  the  goods  and  charge  his  principal,  the  Meyerstein 
Company,  with  the  goods  shipped  back,  plus  freight  charges 
and  the  amount  of  defendant's  loss  in  making  adjustments 
with  his  customers.  Defendant  then  gave  Peiser  an  order 
on  Meyerstein  Company  for  the  bill  of  goods,  the  purchase 
price  of  which  is  herein  involved.  The  order  was  transmitted 
to  Meyerstein  Company,  who  in  due  course  of  time  shipped 
the  goods  as  per  order.  The  defendant,  pursuant  to  his 
agreement  with  Peiser,  returned  to  Meyerstein  Company  the 
unsold  portion  of  the  first  bill  of  goods,  and  after  deducting 
the  price  of  the  goods  so  returned,  together  with  freight 
charges  and  the  amount  which  defendant  had  paid  to  his 
customers  in  making  adjustments  with  them,  sent  to  Meyer- 
stein Company  his  check  for  the  balance,  in  settlement  of  this 
last  bill  of  goods.  The  Meyerstein  Company  refused  abso- 
lutely to  accept  the  return  of  the  goods,  and  by  letter  stated : 
**We  return  you  your  check,  shipping  receipt  and  Wells, 
Fargo  &  Co.  receipt.  The  goods  that  you  shipped  back  will 
lay  at  the  railroad  at  your  expense,  as  we  positively  refuse  to 
accept  them."  The  assignee  of  Meyerstein  Company  there- 
upon brought  suit  for  the  amount  of  the  last  bill  of  goods,  and 
judgment  was  rendered  for  defendant,  from  which  and  an 
order  denying  his  motion  for  a  new  trial,  the  plaintiff  appeals. 
The  court  found  that  Peiser,  as  agent  of  Meyerstein  Com- 
pany, had  authority  to  make  the  agreement  for  the  return 
of  the  corduroy  trousers  and  settle  and  allow  the  amount  of 
Jamages  claimed  by  defendant,  as  a  condition  of  defendant 
giving  the  second  order  for  goods,  and  found  further  that 
M^erstein  Company  ratified  the  acts  of  its  agent.  There  is 
nothing  in  the  record  disclosing  the  extent  of  Peiser 's  author- 
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ity,  other  than  the  fact  that  he  was  the  traveling  salesman  of 
Meyerstein  Company,  engaged  in  soliciting  orders  for  his 
house.  It  thus  appears  that  no  actual  authority,  as  defined 
in  section  2316,  Civil  Code,  was  conferred  upon  him  to  make 
this  agreement  Hence,  the  only  question,  aside  from  the 
ratification  found  by  the  court,  is  whether  or  not  the  making 
of  the  agreement  for  the  return  of  the  goods  to  his  principal 
was  within  the  scope  of  his  employment  as  traveling  salesman 
or  soliciting  agent.  Did  the  position  clothe  him  with  author- 
ity to  make  the  said  agreement  with  defendant,  and,  if  not, 
did  Meyerstein  Company  ratify  his  acts  in  that  behalf  t 
Peiser's  authority  to  sell  carried  with  it  the  authority  to  war- 
rant the  quality  of  the  goods  sold  (Civ.  Code,  sec.  2323),  and 
the  court,  upon  sufficient  evidence,  finds  that  he  did  so  war- 
rant them.  This  section  of  the  code,  however,  cannot  be  ex- 
tended so  as  to  clothe  the  agent  with  authority  to  determine, 
not  only  whether  there  was  a  breach  of  the  covenants  of  war- 
ranty, but  also  to  adjust  and  allow  the  damages  which  de- 
fendant claims  to  have  sustained  by  such  breach.  Section 
2325,  Civil  Code,  provides  that  a  general  agent  intrusted  with 
the  possession  of  goods  sold  may  receive  tiie  price  for  which 
they  are  sold,  but  in  this  case  the  agent  was  not  so  intrusted. 
There  is  no  evidence  of  custom,  previous  dealings,  or  evidence 
of  any  character,  which  tends  to  show  that  Peiser  was  held 
out  by  his  principal  as  possessing  other  than  the  ordinary 
authority  incident  to  the  business  of  soliciting  agent  (Civ. 
Code,  sec.  2337),  and  that  was  merely  to  solicit  orders  and 
transmit  them  to  his  principal.  {Chamhers  v.  Short,  79  Mo. 
204.)  His  principal  was  not  bound  to  complete  the  sale,  but 
might,  at  its  option,  decline  to  fill  the  order.  (6  Ency.  of 
Law,  p.  227.)  In  the  absence  of  evidence  to  the  contrary,  "to 
self  means  to  sell  for  cash,  and  an  agent  authorized  to  sell 
has  no  authority  to  receive  other  goods  in  part  payment 
{Organ  Co.  v.  Starkey,  59  N.  H.  142) ;  and  in  this  case  Peiser 
had  no  authority  solely  by  virtue  of  his  position  to  bind  his 
principal  upon  an  agreement  to  receive  back  a  portion  of  the 
goods  in  the  way  of  barter  in  payment  for  the  second  order. 
{Clough  V.  Wkitcomb,  105  Mass.  484;  Benjamin  on  Sales,  p. 
728;  Hayes  v.  Colby,  65  N.  H.  192,  [18  Ati.  261] ;  Seiple  v.  Ir- 
win,  30  Pa.  St  513.)  Defendant  had  paid  Meyerstein  Com- 
pany for  the  first  bill  of  goods  and  the  transaction  was  com- 
plete, and  left  defendant  with  his  cause  of  action  against  the 
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principal  for  any  breach  of  warranty  made  by  the  agent  in 
the  sale  thereof. 

We  are,  therefore,  of  the  opinion  that  the  evidence  is  in- 
sufficient to  justify  the  findings  to  the  effect  that  Peiser  was 
authorized  to  make,  on  behalf  of  his  principal,  the  covenants 
and  agreement  upon  which  respondent  bases  his  defense. 

The  court  finds  that  Meyerstein  Company  ratified  and  af- 
firmed the  acts  of  Peiser,  and  respondent  contends  that,  even 
conceding  that  authority  was  lacking  in  Peiser  to  make  the 
agreement,  the  ratification  is  sufficient  to  bind  his  principal. 
It  is  true  that  Meyerstein  Company  filled  the  second  order  and 
shipped  the  goods  to  defendant.  But  this  in  itself  would  not 
constitute  a  ratification  on  the  part  of  the  company,  unless  it 
had  notice  of  Peiser 's  alleged  agreement  with  defendant  be- 
fore making  delivery  of  the  goods.  (Civ.  Code,  sec.  2310; 
Lumber  Co.  v.  Krug,  89  Cal.  237,  [26  Pac.  902] ;  Owings  v. 
Hull,  9  Pet.  (U.  S.)  607.)  There  is  no  evidence  tending  to 
show  that  the  company  had  any  knowledge  of  the  alleged 
agreement  claimed  to  have  been  made  with  Peiser  prior  to 
such  shipment,  and  it  appears  from  the  letter  which  defend- 
ant offered  in  evidence  that  it  repudiated  the  agreement  in  the 
strongest  possible  language  and  returned  to  defendant  his 
check.  Such  disavowal  was  sufficient.  We  cannot  agree 
with  respondent  that  Meyerstein  Company  received  the  goods 
that  were  returned.  The  contrary  dearly  and  conclusively 
appears. 

The  judgment  and  order  appealed  from  are  reversed. 

Allen,  P.  J.,  and  Taggart,  J.,  concurred. 


[GIt.  No.  839.    Second  Appellate  District— April  15,  1907.] 

JOSEPH  BBOWN,  Appellant,  v.  HENRY  WBIGHTMAN 

et  al.,  Respondents. 

DxsDs — Conditions — ^Waiveb  of  FoRrEiTURB — Grants  Without  Rk- 
STBICTION. — A  forfeiture  provided  for  in  a  deed  upon  breach  of  eon- 
ditions  or  restrictions  against  the  carrying  on  of  specified  business 
thereon  is  waived  by  grants  of  adjoining  portions  of  the  traet  bj 
ihf$  HUM  grantor,  oontaining  no  conditions  er  rastrietioBSi 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.    Benjamin  F.  Bledsoe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  courL 

Byron  Waters,  and  Henry  Conner,  for  Appellant 

T.  J.  Norton,  E.  E.  Milliken,  and  Gill  &  Densmore,  for  Be- 
spondenti. 

TAGOART,  J. — ^Appeal  from  a  judgment  in  favor  of  de- 
fendants. Appellant  contends  that  the  findings  of  fact  made 
by  the  superior  court  entitle  him  to  judgment  against  the  de- 
fendants as  prayed  for  in  his  complaint. 

A  summary  of  the  findings  of  fact  material  here  shows: 
That  on  the  fourteenth  day  of  December,  1886,  plaintiff  sold 
and  conveyed  to  defendants'  predecessors  in  title  forty-five 
acres  of  land,  adjoining  the  town  of  San  Bernardino.  The 
deed  of  conveyance  contained  the  following  condition:  ''This 
grant  is  made  upon  the  following  expressed  condition  sub- 
sequent, to-wit:  That  there  shall  never  be  conducted  upon 
said  premises  or  any  part  thereof  the  business  of  selling  in- 
toxicating liquors  at  retail,  nor  shall  there  ever  be  kept  or 
maintained  upon  said  premises  or  any  part  thereof  any  bawdy 
house,  house  of  illf  ame  or  house  of  prostitution,  and  in  case  of 
the  happening  of  either  said  events  then  this  grant  to  cease 
and  be  void." 

At  the  time  of  such  sale  and  conveyance  plainti£F  owned 
and  resided  and  still  continues  to  reside,  upon  a  tract  of  fif- 
teen acres  of  land  lying  immediately  west  of  said  forty-five 
acre  tract  with  only  the  width  of  a  street  intervening.  At 
the  time  of  said  conveyance  the  district  in  which  said  two 
tracts  of  land  were  situated  was  a  residential  district  and  free 
from  the  business  and  houses  of  the  character  mentioned  in 
the  said  condition.  But  in  the  years  between  1891  and  1900 
plaintiff  sold  portions  of  the  tract  of  land  so  retained  by  him 
to  various  parties  without  restricting  or  limiting  the  use  of 
the  premises,  and  that  said  parties  to  whom  the  said  portions 
were  so  conveyed  established  and  maintained  and  continue  to 
maintain  thereon,  with  full  knowledge,  consent  and  acquies- 
cence of  plaintiff,  houses  of  prostitution  and  places  where  in- 
toxicating liquors  are  sold  at  retaiL    And  plaintiff  during  said 
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yean  hiTnaelf  leased  to  persons  conducting  houses  of  prosti- 
tution and  carrying  on  a  retail  liquor  business  houses  located 
on  said  fifteen  acre  tract,  understanding  that  they  were  to 
be  used  for  such  purposes.  And  said  district  in  which  both 
of  said  tracts  of  land  were  situate  ceased  to  be  a  respectable 
residence  neighborhood,  and  before  the  year  1902  became  a 
district  wholly  devoted  to  places  of  lewd  resort,  houses  of 
prostitution  and  retail  liquor  business,  and  that  plaintiff  di- 
rectly, knowingly,  and  deliberately  contributed  to  and  ac- 
quiesced in  such  change. 

On  October  28, 1902,  the  defendant,  the  South  San  Bernar- 
dino Land  and  Improvement  Company,  sold  four  lots  in  said 
forty-five  acre  tract  to  defendant  Miller,  who  erected  thereon 
two  cottages,  which  have  been  occupied  since  about  January  1, 
1903,  by  the  two  defendants.  Bertha  Smith  and  B.  Flores,  who 
have  conducted  bawdy-houses  therein  and  used  said  houses  as 
places  of  prostitution  and  for  the  sale  of  intoxicating  liquors 
at  retail. 

Plaintiff  brought  this  action  to  have  the  court  dee'iare  a 
forfeiture  of  title  to  the  forty-five  acre  tract  luider  tlie  condi- 
tion above  set  out  and  for  restitution  of  the  possess}  jd  of  the 
premises. 

The  trial  court  held  that  plaintiff  had  waived  lus  right  to 
claim  a  forfeiture  of  any  part  of  said  lands,  and  that  he  was 
•stopped  by  his  own  acts  from  complaining  of  the  violation  of 
the  condition  by  his  grantees  or  their  successors  i»  interest,  by 
reason  of  the  transactions  and  business  heretof  oi^  or  that  may 
hereafter  be  done  or  performed  in  violation  of  said  condition 
on  the  lots  conveyed  to  Miller  as  aforesaid.  The  statement  of 
facts  found  compels  the  conclusion  reached  by  the  trial  court. 

As  a  reason  why  the  plaintiff  should  not  be  devested  of  his 
right  to  a  forfeiture  of  the  lands  in  question,  appellant  eon- 
tends  that  his  conduct  with  reference  to  othei  lands  can  have 
nothing  to  do  with  his  right  to  the  lands  conv^ed  upon  con* 
dition.  The  description  of  the  two  tracts  as  shown  by  the 
numbers  of  lots  and  blocks  show  them  to  consist  of  contiguous 
portions  of  the  Bancho  San  Bernardino,  and  parcels  of  the 
same  lands.  But  conceding  them  to  have  been  held  by  dif- 
ferent title,  we  are  not  aware  of  any  rule  which  considers  the 
place  of  the  act  constituting  the  waiver  or  estoppel  if  the 
act  be  such  as  to  cause  the  result  upon  which  the  waiver  or 
estoppel   depends.    No  authority  has  been  called  to  our  at- 
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tention  which  would  permit  the  plaintiff  to  render  it  impos- 
sible to  fulfill  the  purpose  for  which  the  condition  subsequent 
was  placed  in  the  deed,  if  the  act  by  which  this  was  accom- 
plished were  done  on  one  side  of  the  street,  while  he  would  not 
be  permitted  to  do  so  if  the  act  were  done  on  the  other  side 
of  the  street  This  attempted  distinction  ''sticks  in  the 
barf 

The  authorities  cited  by  appellant  declare  the  rule  that  for- 
feitures are  not  favored  by  the  courts,  and  that  conditions 
providing  therefor  are  to  be  construed  liberally  in  favor  of 
the  holder  of  the  estate,  and  strictly  against  the  enforcement 
of  the  forfeiture.  {Quatman  v.  McCray,  128  Cal.  285,  [60 
Pac.  855] ;  see,  also,  Beclamation  Dist.  v.  Sels,  145  GaL  184, 
[78  Pac.  638].) 

The  waiver  and  estoppel  found  by  the  superior  court  are 
sustained  by  numerous  cases.  In  Duncan  v.  Central  Pass.  R. 
R.  Co,,  85  Ky.  525,  [4  S.  W.  231],  the  restrictions  were  in- 
serted  in  the  deed  of  plaintiff  to  the  defendant  to  carry  out 
a  general  plan  of  selling  the  property  for  residence  purposes 
only.  Subsequent  sales  of  lots  in  the  tract  without  such  re- 
strictions were  held  to  constitute  a  waiver  or  abandonment. 
The  court  says :  **  A  contract,  the  fulfillment  of  which  becomes 
unreasonable,  will  not  be  enforced  at  the  instance  of  a  party 
who  by  his  own  conduct  has  produced  such  a  result. '* 

In  Jenks  v.  Pawlowski,  98  Mich.  110,  [39  Am.  St.  Rep.  522, 
56  N.  W.  1105],  it  is  said :  "Eestrictions  of  this  class  are  sus- 
tained upon  the  theory  that  a  party  has  the  right,  in  dispos- 
ing of  his  property,  to  prevent  such  a  use  by  the  grantee  as 
might  diminish  the  value  of  the  remaining  land,  or  impair  its 
eligibility  for  other  uses.  But  is  there  no  mutuality  in  such 
agreements  t  It  certainly  cannot  be  said  that  a  grantor  has 
the  right  afterward  to  sell  an  adjoining  lot  without  restric- 
tions, and  thereby  diminish  the  value  of  his  former  grantee's 
property  and  impair  its  eligibility  for  other  uses,  converting 
the  locality  into  a  saloon  locality,  and  still  be  allowed  to  insist 
upon  the  restriction." 

In  Chippewa  v.  Tremper^  75  Mich.  36,  [13  Am.  St.  Rep. 
420,  42  N.  W.  532],  the  restricting  condition  on  which  the 
forfeiture  was  asked  applied  only  to  the  sale  of  intoxicating 
liquors.  Held,  that  evidence  of  the  sale  of  liquors  by  one  of 
plaintiff's  officers  in  a  building  erected  upon  an  adjoining  lot 
to  that  of  defendant  was  admissible  to  show  a  waiver  of 
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the  condition  by  plaintiff,  and,  also,  as  tending  to  show  an 
effort  upon  plaintiff's  part  to  create  a  monopoly,  and  that  a 
court  of  equity  would  not  lend  its  aid  to  create  a  monopoly 
in  selling  poisons  any  more  than  it  would  in  the  selling  of  foodi 
or  other  necessaries. 

These  authorities  appear  to  be  directly  applicable  here  and 
sustain  the  conclusions  and  judgment  of  the  trial  courL 

The  judgment  affirmed. 

Allen,  P.  J.y  and  Shaw,  J.,  concurred. 


[GIt.  No.  841.    Second  Appellate  IMstrlet.— April  15,  1907.] 

Mrs.  E.  J.  KELLER  and  HENRY  KELLER,  Appellanti, 

V.  G.  D.  McGILLIARD,  Respondent. 

AcnoM  TO  QunsT  TrrLB — ArrmMATiYs  Detbnse — Formes  Judgment — 
Estoppel. — In  an  action  to  quiet  title,  where  the  court  sustained 
an  affirmative  defense  that  defendant  had  obtained  a  former  judg> 
ment  quieting  his  title  to  the  same  property,  under  the  samo  is- 
sues against  one  for  whom  the  plaintiff  in  the  present  action  who 
claims  the  property  is  a  mere  agent,  the  former  judgment  pleaded 
operates  as  an  estoppel  against  the  plaintiff,  and  th«  defendant's 
source  ef  title  is  immaterial. 

Id. — Fajlvkk  of  Evidence — Title  not  to  be  Belitigated. — The  real 
plaintiff  cannot  relitigate  the  title  to  the  property  involved  in  the 
former  judgment,  notwithstanding  he  failed  to  show  of  what  the 
title  claimed  by  him  consisted  at  the  time  of  the  former  trial.  If 
a  party  fails  to  assert  his  claim  properly,  or  to  present  the  proper 
evidence  in  the  first  suit,  he  will  not  be  permitted  to  litigate  it  in 
a  second  suit. 

£». — ^Unnecessary  Cross-complaint— RErusAL  of  Motion  to  Strike 
OxTT  NOT  Prejudicial. — The  refusal  of  the  court  to  strike  oat  aa 
unnecessary  cross-complaint,  which  presented  no  issues  other  than 
those  presented  by  the  complaint  and  answer,  is  without  prejudice, 
where  no  judgment  was  rendered  upon  the  cross-complaint,  but 
only  on  an  affirmative  defense  set  up  in  the  answer. 

lb.— Office  of  Cboss-oomplaint< — A  cross-complaint  in  an  action  to 
quiet  title  may  be  used  to  present  a  case  for  affirmative  relief  in 
order  to  preclude  a  dismissal  of  plaintiff's  action  and  to  compel 
a  determinatioa  ei  the  rights  of  the  parties  to  the  aotion. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County ,  and  from  an  order  denying  a  new  triaL  N. 
P.  Conrey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
Jones  &  Weller,  for  Appellants. 
B.  L.  Horton,  for  Respondent 

TAGOABT,  J. — This  is  an  action  to  quiet  title.  Judgment 
was  in  favor  of  defendant  McOilliard.  Plaintiffs  appeal  from 
judgment  and  order  denying  their  motion  for  a  new  trial. 

The  complaint  is  in  the  usual  form.  The  action  was  dis- 
missed as  to  the  defendants  Campbell  and  McC.  Ghaffey,  and 
the  answer  of  the  defendant  McQilliard  first  denies  the  ma- 
terial allegations  of  the  complaint  and  then  sets  up  three 
affirmative  defenses: 

1.  That  the  property  described  in  the  complaint  was  con- 
veyed by  the  sheriff  of  Los  Angeles  county  to  one  J.  E. 
White  by  deed  made  pursuant  to  a  judgment  foreclosing  a 
street  assessment  lien  against  Alex  Scott  and  J.  A.  Frawley  and 
others ;  that  said  White  thereafter  brought  an  action  to  quiet 
his  title  to  said  property  against  the  said  0.  D.  McGilliard, 
defendant  herein ;  that  notice  of  the  pendency  of  said  action 
was  filed  in  the  recorder's  office  as  provided  by  law;  and  that 
by  the  judgment  of  the  superior  court  duly  given  and  made 
in  said  action  on  the  seventeenth  day  of  September,  1901,  it 
was  decreed  that  said  G.  D.  McGilliard,  defendant  herein,  was 
the  true  and  lawful  owner  of  said  property,  and  that  his 
title  thereto  be  quieted  against  the  claims  of  the  said  J.  E. 
White,  and  said  White  estopped  from  setting  up  any  claim 
to  the  property  against  the  defendant  herein.  That  an  ap- 
peal was  taken  by  said  White  to  the  supreme  court,  and  said 
judgment  was  duly  affirmed  by  that  court  on  the  sixteenth 
day  of  October,  1903.  That  the  plaintiff  E.  J.  Keller  ac- 
quired her  title  to  the  property  by  quitclaim  deed  from  said 
Alex.  Scott  and  J.  A.  Frawley,  dated  May  7,  1902.  That 
the  issues  involved  in  this  case  are  the  same  as  those  involved 
in  White  v.  McOilliard,  and  that  plaintiff  is  the  direct  suc- 
cessor in  interest  to  the  alleged  title  of  said  Scott  and  Fraw- 
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I^  acquired  after  the  entry  of  the  judgment  in  the  action 
of  White  V.  McGilliard. 

2.  A  title  by  adverse  possession  based  upon  a  certificate 
of  sale  of  said  property  for  payment  of  a  delinquent  bond  for 
street  assessment,  made  to  him  by  the  city  treasurer  of  Los 
Angeles  city  on  October  19,  1898 ,  actual  possession  and  pay- 
ment of  all  taxes  for  more  than  five  years  prior  to  the  com- 
mencement of  the  action  being  alleged;  and 

3.  That  the  deed  by  which  plaintiff  acquired  title  is  yoid 
and  of  no  effect. 

By  the  same  instrument,  and  as  part  thereof,  said  defend- 
ant McOilliard  sets  out  a  cross-complaint  in  the  form,  and 
containing  the  usual  allegations,  of  a  complaint  to  quiet  title 
to  the  property  described  in  the  original  complaint  against 
the  plaintiffs  and  his  codefendants. 

On  the  day  of  trial  and  prior  to  the  decision  of  the  case 
defendant  was  permitted  by  the  court  to  amend  his  answer  hy 
adding  the  allegation:  ''That  the  plaintiffs  herein  are  closely 
related  to  the  said  J.  E.  White,  the  plaintiff  in  the  case  of 
White  V.  McOilliard,  above  mentioned,  and  are  his  agents  and 
representatives,  and  that  they  have  no  interest  in  the  prop- 
erty described  herein,  of  any  kind  or  character/' 

The  court  finds  all  the  averments,  allegations  and  denials 
of  defendants'  answer  and  cross-complaint  to  be  true,  but  the 
defense  of  adverse  possession  and  void  deed;  and  that  the 
allegations,  averments  and  denials  of  plaintiffs'  pleadings  are 
untrue. 

Appellants  specify  as  grounds  for  reversing  the  judgment: 
(1)  That  defendant  did  not  set  up  in  his  answer  his  source 
of  title,  upon  which  the  judgment  was  rendered;  (2)  error  of 
the  court  in  refusing  to  strike  out  the  cross-complaint  and 
in  giving  judgment  thereon;  and  (3)  insufficiency  of  the  evi- 
dence to  justify  the  court  in  finding  that  the  treasurer's  cer- 
tificate of  sale  and  deed  passed  the  title  to  the  defendant,  and 
that  the  plaintiff  was  not  the  real  party  in  interest. 

To  sustain  their  first  point  appellants  assume  that  the  only 
source  of  title  pleaded  by  defendant  was  the  city  treasurer's 
certificate  of  sale  and  adverse  possession.  These  were  but 
parts  of  the  same  source  of  title  set  up  in  the  second  affirma- 
tive defense  in  the  answer,  and  in  no  way  support  the  judg- 
ment, since  the  trial  court  expressly  found  against  this  de- 
fense. 
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The  assumption  of  appellants  is  unwarranted  by  the  record. 
The  first  affirmative  defense  pleads  as  a  source  of  title  good 
against  the  plaintiffs,  a  decree  of  the  superior  court  (affirmed 
by  the  supreme  court)  quieting  defendant  McGilliard's  title 
to  this  same  property,  rendered  in  an  action  wherein  the  issues 
were  the  same  as  in  this,  against  J.  E.  White,  who  is  alleged 
to  be  the  real  plaintiff  in  this  action.  While  perhaps  not  in 
the  strict  sense  a  source  of  title,  these  allegations  constitute 
an  estoppel  which  prevents  J.  E.  White  and  his  successors 
and  agents  from  questioning  the  title  of  McOilliard  and  ren- 
ders it  unnecessary  that  he  should  as  against  their  claims 
show  his  source  of  title.  This  defense  appears  to  be  the  one 
upon  which  the  judgment  was  rendered. 

It  is  the  rule  that  a  cross-complaint  is  unnecessary  in  an 
action  to  quiet  title,  and  where  unnecessary  it  may  be  stricken 
out  on  motion,  but  the  rule  has  its  exceptions.  (Winter  v, 
McMillan,  87  Cal.  256,  [22  Am.  St.  Rep.  243,  25  Pac.  407] ; 
Islais  etc.  v.  Allen,  132  Cal.  438,  [64  Pac.  713].)  There  is  no 
issue  tendered  by  the  cross-complaint  here  and  none  made 
by  the  answer  to  it  which  was  not  before  the  court  on  the 
complaint  and  answer.  The  judgment,  however,  was  not  ren- 
dered upon  the  cross-complaint.  The  findings  of  fact  which 
support  the  judgment,  and  which  are  sufficient  for  that  pur- 
pose, negative  the  allegations  of  the  complaint  and  confirm 
the  allegations  of  the  first  affirmative  defense  set  forth  in 
the  answer.  The  references  to  the  cross-complaint  in  the  find- 
ings may  be  stricken  out  as  surplusage  and  the  findings  still 
be  sufficient  to  support  the  judgment.  The  so-called  cross- 
complaint  was  not  a  separate  pleading  and  its  allegations  were 
mere  repetitions  of  some  of  the  allegations  of  the  answer.  If 
the  ruling  on  the  motion  were  error,  it  was  not  prejudicial  to 
plaintiffs'  interests;  but  the  practice  here  followed  seems  to 
be  justified  by  the  decision  in  Islais  v.  Allen,  supra,  in  cases 
where  affirmative  relief  is  sought  by  the  defendant  to  enable 
the  latter  to  prevent  a  dismissal  of  the  action  by  the  plaintiff 
and  thus  compel  a  determination  of  the  rights  of  the  parties 
if  the  action  be  begun.  In  other  words,  the  plaintiff  in  such 
an  action,  having  laid  claim  to  the  defendants'  property  by 
suit,  may  be  compelled,  if  the  latter  elects,  to  litigate  in  that 
suit  the  cloud  thus  raised  upon  defendant's  title  by  the  eom- 
mencement  of  the  action. 
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Appellants'  third  ground  of  reversal,  like  the  first,  proceeds 
upon  the  assumption  that  the  treasurer's  certificate  of  sale 
is  the  only  source  of  title  pleaded  by  the  defendant.  The 
trial  court  was  of  the  opinion  that  there  was  not  sufficient 
evidence  to  justify  it  in  finding  that  this  certificate  and  the 
deed  made  in  pursuance  thereof  passed  title  to  the  defend- 
ant, even  when  aided  by  the  evidence  of  adverse  possession 
introduced,  and  there  is  nothing  in  the  record  to  suggest  that 
the  judgment  rests  upon  these  instruments,  or  either  of  them, 
alone.  If  the  introduction  of  the  deed  were  erroneous  it 
could  not  have  been  prejudicial. 

The  plaintiffs'  confused  and  conflicting  testimony  on  the 
witness-stand,  taken  with  the  record  evidence  in  the  case,  was 
8u£Scient  to  justify  the  trial  court  in  finding  that  she  was  the 
mere  agent  of  J.  E.  White  in  this  action.  The  matters  to  be 
considered  in  drawing  this  inference  are  peculiarly  within  the 
province  and  discretion  of  the  trial  court,  who  had  the  witness 
before  it,  and  could  best  determine  the  true  relations  of  the 
parties.  For  the  purposes  of  this  appeal,  this  finding  of 
the  trial  court  must  be  accepted  and  J.  £.  White  regarded 
as  the  real  plaintiff  here. 

The  real  plaintiff  then  stands  in  the  position  of  attempting 
to  relitigate  or  again  litigate  title  to  the  same  property  and 
against  the  same  parties  who  were  before  the  court  in  White 
y.  McGilliard,  140  Cal.  654,  [74  Pac.  298].  From  the  opinion 
of  the  supreme  court  in  that  case  it  appears  that  plaintiff  in 
that  action  (the  real  plaintiff  here)  to  sustain  his  claim  of 
ownership  of  the  property  relied  upon  the  same  title  conveyed 
by  deed  of  one  A.  K.  Crawford  to  Alex.  Scott  and  J.  A. 
Frawley,  which  was  introduced  to  support  the  title  of  Mrs. 
Keller,  the  record  plaintiff  here,  and  also  upon  the  deed  which 
White  received  from  the  sheriff  in  pursuance  of  the  execution 
of  the  judgment  foreclosing  the  street  assessment  lien  in  the 
action  of  White  v.  Scott,  Frawley  et  al.  In  the  absence  of 
other  evidence  than  these  instruments  and  proceedings  the 
court  found  that  they  were  ^'not  in  themselves  sufficient  to 
connect  appellant  with  any  paramount  title  to  the  premises." 

The  court  upon  the  trial  of  that  case  (140  Cal.  654,  [74  Pac. 
298])  considered  these  evidences  of  title  and  presumably 
found  that  all  the  title  originally  held  by  Crawford  was  vested 
in  J.  E.  White,  but  since  it  did  not  appear  that  Crawford 
had  any  title  at  all,  White's  claim  of  ownership  failed  against 
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defendants'  possession  because  the  burden  was  upon  him  to 
establish  a  paramount  title.  Had  he  supplied  in  that  action 
the  chain  of  title  with  which  he  now  supports  the  title  in 
Mrs.  Keller's  name,  his  whole  title  would  haye  been  passed 
upon  by  the  court.  The  purchase  from  Scott  and  Frawley 
in  the  name  of  Mrs.  Keller  does  not  bring  to  plaintiffs'  sup- 
port any  other  or  different  title  than  that  presented  on  the 
trial  of  the  other  cause.  All  the  title  of  Scott  and  Frawley 
and  of  A.  K.  Crawford  was  before  the  court,  but  plaintiff  in 
that  action  failed  to  show  of  what  this  title  consisted.  Fail- 
ing to  do  this,  he  cannot  now  maintain  another  action  against 
the  same  parties  for  the  purpose  of  introducing  evidence  to 
show  what  title  Scott  and  Frawley  had  at  the  time  of  the 
former  trial.  It  is  a  well-settled  rule  that  if  a  party  fails 
to  assert  his  claims  properly,  or  to  present  the  proper  evi- 
dence in  the  first  suit,  he  will  not  be  permitted  to  litigate  it  in 
a  second  suit  (Bingham  v.  Kearney,  136  Cal.  177,  [68 
Pac.  597].) 

The  errors  of  law  complained  of  as  arising  during  the 
course  of  the  trial,  in  so  far  as  they  are  not  covered  by  the 
foregoing  consideration  of  the  case,  are  not  specially  urged. 
They  do  not  appear  to  present  any  error  prejudicial  to  appel- 
lant. 

Judgment  and  order  appealed  from  affirmed. 

Allen,  P.  J.y  and  Shaw,  J.,  concurred* 


[Civ.  No.  836.    Second  Appellate  Difltriet. — April  16,  1907.] 

MABQARET  CORDINEB,  a  Minor,  by  Her  Guardian  ad 
Litem,  Respondent,  v.  LOS  ANGELES  TRACTION 
COMPANY,  and  LOS  ANGELES  RAILWAY  COM- 
PANY,  Appellants. 

NiGLiOENCB— Furnas  Daicaqbs  Bbsui/tino  rsoic  Injubt — Ezpebt 
EviDENCB  OF  Physicians. — In  an  action  for  an  injury  resulting 
from  negligence  in  order  to  justify  a  recoTerj  for  future  eonse- 
quences,  the  evidence  must  show  with  reasonable  certainty  that 
such  consequence  will  follow.  Where  the  injury  was  to  the  base 
•f  the  brain,  the  teetimonj  of  ozperieneed  phjsieiang  is  ^— ■w'h't 
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to  show  that  with  reasonable  eertainty  future  eril  eonsequencea 
will  result  from  the  injurj. 

Id. — Ck)LUSION — CONCXTBBINO    NlOLIGXNOX    OF     RAILWAY     COMPANIES — 

Bulb  of  "Last  Clbab  Opfobtunitt"  Inapplioablb. — ^Where  the 
plaintiff  was  injured  bj  a  eoUision  resulting  from  the  eoncurring 
negligence  of  two  street  railwaj  companies,  the  plaintiff  may  re- 
eoYer  against  either  or  both  of  them,  and  the  rule  of  "the  last 
clear  opportunity  to  avoid  the  injury"  is  inapplicable,  there  being 
no  contributory  negligence  of  the  plaintiff.  In  sneh  case,  the 
plaintiff,  while  in  pursuit  of  her  rights  against  both  defendants, 
cannot  be  involTod  in  a  litigation  to  determine  the  respective  rights 
of  the  defendants  as  against  each  other. 

APPEALS  from  orders  of  the  Superior  Court  of  Lo« 
Angeles  County,  denying  motions  for  a  new  triaL  Curtis  D. 
Wilbur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eoort 

Harris  &  Harris,  and  B3rron  L.  Oliver,  for  Loa  Angeles 

Traction  Company,  Appellant. 

Bicknell,  Gibson,  Trask,  Dunn  ft  Crutcher,  and  Norman 
S.  Sterry,  for  Los  Angeles  Railway  Company,  Appellant 

Hunsaker  ft  Britt,  for  Respondent 

SHAW,  J. — This  is  an  action  to  recover  damages  for  per- 
sonal injuries  sustained  by  plaintiff  while  lawfully  riding  on 
a  street-car  operated  by  the  Los  Angeles  Traction  Company, 
one  of  the  defendants. 

The  Los  Angeles  Traction  Company  owned  a  street-car  line 
on  Sixteenth  street,  in  Los  Angeles,  over  which  it  was  running 
its  cars  in  carrying  passengers ;  the  Los  Angeles  Railway  Com- 
pany owned  and  operated  a  street-car  line  on  Grand  avenue, 
in  said  city. 

On  January  31, 1903,  a  collision  occurred  at  the  intersection 
of  West  Sixteenth  street  and  South  Grand  avenue  between 
the  car  of  the  Los  Angeles  Traction  Company,  on  which  plain- 
tiff was  a  westbound  passenger  on  said  Sixteenth  street,  and 
a  north-bound  car  of  defendant  Los  Angeles  Railway  Com- 
pany on  said  Grand  avenue,  which  collision,  it  is  charged, 
was  due  to  the  negligence  and  want  of  care  of  the  aervanta 

6  Cal.  App.— 26 


402    CoRDiNER  V.  Los  Angeles  Traction  Co.     [5  CaL  App. 

of  said  defendants,  and  wherein,  as  a  result  of  said  collision, 
plaintiff  was  violently  thrown  from  the  car  of  the  Los  An- 
geles Traction  Company,  on  which  she  was  riding  as  a  pas- 
senger, by  reason  whereof  she  sustained  injuries,  for  which, 
upon  the  trial,  she  had  judgment  against  defendants  for  dam- 
ages in  the  sum  of  $5,000.  Both  defendants  appeal  from  or- 
ders of  the  court  denying  their  motions  for  a  new  trial.  De- 
fendants ask  for  a  reversal,  first,  upon  the  ground  of  error 
in  the  admission  of  testimony  of  medical  experts  as  to  future 
consequences  of  the  injury ;  second,  in  the  refusal  of  the  court 
to  give  certain  instructions  requested  by  defendant  Los  An- 
geles Railway  Company. 

Appellants  concede  plaintiff's  right  to  recover,  but  contend 
that  the  amount  of  recovery  should  be  limited  to  the  loss  that 
she  was  ''reasonably  certain"  to  sustain.  We  are  in  full  ac- 
cord with  counsel's  view  of  the  law,  which  appears  to  have 
been  embodied  in  an  instruction,  number  VI,  given  to  the  jury 
by  the  trial  court,  wherein  they  were  instructed:  **Li  case  you 
find  for  the  plaintiff  you  can  allow  plaintiff  as  damages  only 
fair  and  reasonable  compensation  for  such  harm  or  damage 
as  flows  naturally  from  the  injury  complained  of,  and  as  a 
natural  result  of  the  injury;  and  the  evidence  must  show  to  a 
reasonable  certainty,  that  such  harm  or  damage  has  or  does 
exist,  or  will  result,  before  you  can  allow  compensation  there- 
for. No  damages  can  be  allowed  that  are  merely  conjectural, 
or  flow  from  sympathy.'* 

No  attack  is  made  upon  this  instruction,  but  counsel  contend 
that  the  evidence  of  the  physicians  who  testified  as  experts, 
over  objections  made  by  appellants,  was  of  a  character  from 
which  no  certainty  could  be  deduced,  and  that  the  testimony 
consisted  of  mere  speculation  and  conjecture  as  to  possible 
future  consequences  of  the  injury,  which  was  calculated  to, 
and  did,  influence  the  minds  of  the  jury,  and  resulted  in  their 
rendering  a  verdict  for  a  sum  unsupported  by  the  evidence, 
except  upon  the  theory  that  plaintiff  would  at  some  future 
time  be  subjected  to  the  conditions  which  might  follow  as  a 
result  of  the  injury  sustained. 

The  evidence  tended  to  show  that  plaintiff  had  sustained 
a  fracture  at  the  base  of  the  brain,  and  referring  to  this  fact 
and  other  conditions  shown  to  exist  Dr.  Dukeman,  a  witness 
on  behalf  of  plaintiff,  was  asked:  ''Would  there  be  any  dan- 
ger of  a  relapse  on  the  part  of  the  patient  after  a  consider- 
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able  period  of  time  during  which  the  patient  had  apparently 
made  a  complete  recovery  T '  To  which  he  answered :  *  *  There 
is  some  danger.'^  And  in  reply  to,  ''What  is  the  occasion 
of  the  danger?"  stated:  ''After  a  fracture  there  is  always 
more  or  leas  thickening  due  to  the  reparative  processes  that  go 
on  in  the  recovery  of  a  fracture.  That  thickening  may  pro- 
duce pressure  on  the  brain  and  produce  various  symptoms. 
•  •  •  One  of  the  main  symptoms  may  be  convulsions;  may  be 
paralysis  of  some  form." 

Referring  to  his  answers  in  regard  to  the  probability  of 
future  trouble,  the  witness  said  there  would  be  danger  of  a 
recurrence  of  such  symptoms  as  he  had  indicated  for  a  period 
of  days^  weeks,  months,  or  years.  On  cross-examination,  the 
witness  further  stated:  "I  should  look  for  more  serious  and 
fatal  results  from  a  fracture  at  the  base  of  the  brain  than  at 
any  other  place.  I  should  look  for  this  after  apparent  re- 
covery, apparent  recovery  so  far  as  anybody  can  tell ;  I  would 
always  be  looking  for  something.  . . .  The  doctor  is  frequently 
mistaken  in  the  diagnosis  of  a  case.  I  think  he  is  more  often 
correct  than  incorrect.  ...  In  the  majority  of  cases  I  would 
look  for  future  trouble.  I  can't  tell  what  will  happen  in  this 
case.  My  experience  and  knowledge  as  a  physician  has  taught 
me  that  in  a  majority  of  cases  of  this  kind,  where  there  has 
been,  to  even  the  eye  of  a  doctor,  a  complete  recovery,  convul- 
sions or  paralysis,  or  some  other  symptoms,  various  symptoms, 
would  happen.  I  should  look  for  convulsions  in  the  majority 
of  cases  of  that  kind  where  there  had  been  a  complete  recov- 
ery, to  the  eye  even  of  a  doctor." 

Dr.  H.  0.  Brainard,  another  physician  called  as  a  witness 
on  behalf  of  plaintiff,  and  having  reference  to  the  condition 
of  plaintiff  after  an  apparent  recovery,  was  asked:  "What 
results  are  still  likely,  or  what  injury  is  a  patient  still  likely 
to  experience  as  a  result  of  the  injuries  received?"  and  re- 
plied: "The  condition  would  show  that  the  patient  had  not 
thoroughly  recovered  from  the  effect  of  the  injury,  and  we 
might  expect  from  the  injury  the  symptoms  that  rise  fre- 
quently from  a  case  of  suffering  from  a  fracture  at  the  base 
of  the  brain.  There  is  danger  of  convulsions  or  epilepsy,  dan- 
ger of  mental  deterioration,  danger  of  paralysis." 

To  justify  a  recovery  for  future  consequences  the  evidence 
must  show  with  reasonable  certainty  that  such  consequences 
follow.    The  fact  that  in  the  minds  of  the  jurors  the 
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disability  indicated  may  follow,  or  is  likely  to  or  will  probably 
follow  as  a  result  of  the  injury,  wiU  not  warrant  a  yerdict  for 
damages.  This,  however,  does  not  mean  that  the  testimony 
of  a  witness  should  be  excluded  unless  he  is  reasonably  cer- 
tain that  the  indicated  results  will  follow,  nor  that  isolated 
portions  of  his  testimony  should,  standing  alone,  or  consid- 
ered with  other  evidence,  extend  to  the  degree  of  strength  re- 
quired to  establish  reasonable  certainty  as  to  future  resulting 
consequences.  It  is  the  province  of  the  jury  to  weigh  and 
determine  its  value  as  proof.  The  evidence  here  tended,  in 
an  appreciable  degree,  to  prove  the  ultimate  fact ;  that  is,  the 
reasonable  certainty  that  future  evil  consequences  would  re- 
sult from  the  injury,  and  was  properly  admitted  for  the  con- 
sideration of  the  jury — ^it  being  its  function,  upon  a  considera- 
tion of  the  evidence  as  a  whole,  to  determine  its  sufficiency 
as  proof  of  the  ultimate  fact.  Its  competency  should  not  be 
confounded  with  its  sufficiency ;  nor  should  the  technical  defini- 
tion of  words  constitute  a  controlling  factor  in  determining 
the  question  of  admissibility.  But,  as  stated  in  Ballard  v. 
Kansas  City,  110  Mo.  App.  391,  [86  S.  W.  479],  *'the  main 
object  is  not  to  draw  fine  distinctions  based  upon  accurate 
definitions  of  words,  but  to  ascertain  the  real  idea  expressed." 
(See,  also,  Block  v.  Milwaukee  St.  Ry.  Co.,  89  Wis.  371,  [46 
Am.  St.  Rep.  849,  61  N.  W.  1101].)  It  is  often  impossible 
to  show  by  positive  proof  whether  or  not  an  impairment  of 
health  or  faculties  will  follow  as  a  result  of  injury.  Hence, 
of  necessity,  in  determining  the  question  courts  and  juries 
must  rely  upon  the  testimony  of  properly  qualified  physicians 
for  such  testimony  as  will  in  the  minds  of  the  jury  establish 
the  fact  in  issue  to  a  reasonable  certainty.  Such  evidence 
must  be  clearly  distinguished  from  conjecture,  or  that  which 
merely  establishes  a  possibility  of  future  trouble.  As  a  rule, 
the  physician  whose  opinion  is  most  reliable  is  loath  to  give 
an  opinion  as  to  what  consequences  will  or  will  not  follow  as  a 
result  of  an  injury  in  a  certain  case,  but  at  the  same  time 
willing,  as  here,  to  state  the  result  of  his  own  professional  ex- 
perience and  observations  in  treating  cases  where  like  injuries 
have  occurred,  and  as  a  result  of  that  experience  say  that 
we  might  or  might  not  expect  like  results  to  follow  in  this 
case.  Testimony  of  duly  qualified  experts  which  shows  that 
in  a  majority  of  cases  where  the  injury  consists  of  a  fracture 
at  the  base  of  the  brain,  such  injury  results  in  future  epilep^y^ 
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paralysis,  or  mental  deterioration,  tends  to  prove  the  reason- 
able certainty  that  such  consequences  will  f  oUow  in  any  giyen 
case  of  like  injury. 

In  this  view  considered,  the  evidence,  while  it  may  not  have 
been  by  the  jury  considered  sufficient  proof,  nevertheless 
tended  to  establish  to  a  reasonable  certainty  that,  notwith- 
standing the  apparent  recovery  of  the  plaintiff,  she  would 
in  the  future  suffer  from  the  effects  of  the  injury. 

Dr.  Dukeman  testified  that  there  was  some  danger  of  a  re- 
lapse, and  gave  his  reasons  for  so  stating.  That  after  ap- 
parent recovery  he  should  look  for  serious  results;  that  in 
the  majority  of  such  cases  he  would  look  for  future  trouble; 
that  in  a  majority  of  such  cases  where  there  was  an  apparent 
complete  recovery  to  the  eye  of  a  doctor,  convulsions,  paraly- 
sis, or  other  conditions  of  disease,  f  oUowed  as  a  result  of  the 
injury;  that  he  should  look  for  convulsions  in  a  majority  of 
such  cases. 

Dr.  Brain  ard  testified  that  epilepsy  and  mental  deteriora- 
tion might  be  expected  to  follow  (not  that  they  might  follow), 
and  that  there  was  danger  of  such  conditions. 

In  Peterson  v.  Chicago  etc.  Ry.  Co,^  38  Minn.  511,  [39  N. 
W.  485],  and  Nichols  v.  Brabazon,  94  Wis.  549,  [69  N.  W. 
342],  the  court  held  that  questions  which  called  for  tiie  opinion 
of  the  witness  as  to  the  probability  of  the  patient  recovering 
were  not  subject  to  the  objection  made  here,  the  court  in  the 
latter  case  observing:  '^Certainly,  the  effect  of  the  whole 
testimony  must  be  to  establish  a  reasonable  certainty  that  the 
effects  of  the  injury  will  be  suffered  in  the  future." 

In  Block  V.  Milwaukee  St.  Ry.  Co.,  89  Wis.  371,  [46  Anu 
St.  Bep.  849,  61  N.  W.  1101],  a  question  asked  as  to  the 
reasonable  probability  of  the  ultimate  recovery  was  sustained, 
the  court  saying:  ''While  it  is  true  that  the  whole  testimony 
must  establish,  in  the  minds  of  the  jury,  more  than  a  mere 
'reasonable  probability,^  and  must  amount  to  proof  to  a  'rea- 
sonable certainty,'  this  ultimate  fact  is  susceptible  of  proof 
by  items  of  testimony  which  do  not,  separately,  fully  estab- 
lish if  (Mitchell  V.  Tacoma  By.  &  M.  Co.,  13  Wash.  560, 
[43  Pac.  528] ;  Ballard  v.  Kansas  City,  110  Mo.  App.  391, 
[86  S.  W.  479] ;  Peterson  v.  Chicago  etc.  Ry.  Co.,  38  Minn. 
511,  [39  N.  W.  485] ;  Filer  v.  New  York  Cent,  By.  Co.,  49  N. 
T.  42;  HaUum  v.  YUlage  of  Omro,  122  Wis.  337,  [99  N,  W. 
1051].) 


406    CoBDiNEB  V.  Los  Angeles  Tsactiok  Ca    [5  CaL  App. 

We  have  carefully  examined  the  great  number  of  authori- 
ties submitted  by  counsel  for  appellants.  Many  of  them  re- 
late to  the  form  of  instructions  giyen  for  the  guidance  of  the 
jury  where  damages  for  future  results  of  injuries  were  sought 
Others  are  clearly  distinguishable  from  the  case  at  bar.  In 
Lentz  ▼.  Dallas,  96  Tex.  258,  [72  S.  W.  59],  an  objection  was 
sustained  to  an  abstract  question  upon  the  ground  that  it 
was  not  confined  to  the  probable  effects  of  the  injury.  Yaeger 
V.  By.  Co,f  [Cal.]  51  Pac.  190,  falls  within  tiie  same  rule. 
The  case  of  Strohm  y.  fi.  B.  Co.,  96  N.  Y.  305,  has  been  fre- 
quently cited  in  support  of  the  proposition  that  consequences 
which  are  contingent,  speculatiye  or  merely  possible  are  not 
proper  to  be  considered  in  ascertaining  the  amount  of  damages 
sustained  by  reason  of  personal  injuries.  In  that  case  the 
court  recognizes  the  rule  that  ^^to  entitle  a  plaintiff  to  le- 
oover  present  damages  for  apprehended  future  consequences 
there  must  be  such  a  degree  of  probability  of  their  occurring 
as  amounts  to  a  reasonable  certainty  that  they  will  result 
from  the  original  injury. '*  In  the  Strohm  case  the  questions 
and  answers  upon  which  the  court  based  its  ruling  were: 
"You  said  it  (the  injury)  might  develop  into  worse  signs 
or  conditions  t  What  do  you  refer  to  t "  To  which  the  wit- 
ness answered:  '^A  patient  .  •  .  m€ty  develop,"  etc.  Both 
question  and  answer  related  to  what  conditions  might  develop, 
not  to  conditions  that  might  be  expected  to  develop,  as  a  re- 
sult. 

Neither  of  the  defendants  questioned  the  right  of  plaintiff 
to  recover  such  damages  as  she  had  sustained  in  the  collision, 
but  each  contended  that  the  other  should  be  held  responsible 
therefor,  and  with  the  view  of  having  the  jury  pass  upon  the 
question,  the  Los  Angeles  Railway  Company  asked  the  court 
to  instruct  the  jury,  in  effect,  that  notwithstanding  the  n^- 
ligence  of  its  motorman  in  driving  his  car  upon  the  crossing, 
still  if  the  traction  motorman  could,  after  he  saw  that  it  was 
beyond  the  power  of  the  motorman  of  the  Los  Angeles  Bail- 
way  car  to  avoid  the  accident,  have,  by  proper  care,  pre- 
vented the  collision,  then  in  the  negligence  of  the  defendant 
Los  Angeles  Traction  Company  was  the  proximate  cause  of 
the  injury.  In  other  words,  while  admitting  that  plaintiff's 
injury  resulted  from  the  collision  due  to  the  joint  or  con- 
current acts  of  negligence  of  defendants,  she  must  be  confined 
in  her  recoveiy  for  such  damages  to  a  judgment  rendered 
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against  the  defendant  who  had  the  "last  clear  chance"  to 
avoid  the  collision  and  neglected  to  act  upon  it.  Appellant 
seeks  to  apply  the  well-established  principle  that  "he  who 
last  has  a  clear  opportunity  of  avoiding  the  accident,  by 
the  exercise  of  proper  care  to  avoid  injuring  another,  must 
do  so."  (Esrey  v.  Southern  Pacific  Co.,  103  Cal.  541,  [37 
Pac.  600].)  This  rule  is  only  applicable  to  cases  where  the 
defense  is  based  upon  the  contributory  negligence  of  plain- 
tiff due  to  his  want  of  care  in  placing  himself  in  a  position 
of  danger,  and  where  he  may,  notwithstanding  his  negligence, 
recover  from  a  defendant,  who  by  the  exercise  of  proper  care 
could  have  avoided  the  injury.  We  are  unable  to  perceive 
why  this  rule  should  apply  to  plaintiff,  who  was  in  no  way 
chargeable,  by  imputation  or  otherwise,  with  negligence ;  nor 
are  we  referred  to  any  authority  which  supports  the  proposi- 
tion. Indeed,  all  the  authorities  recognize  the  right  of  re- 
covery against  either  or  both  of  the  defendants  whose  con- 
curring acts  of  negligence  united  in  producing  the  injury. 
(1  Shearman  and  Bedfield  on  Negligence,  p.  122;  1  Thompson 
on  Negligence,  p.  75 ;  Doeg  v.  Cook,  126  Cal.  213,  [77  Am.  St. 
Rep.  171,  58  Pac.  707] ;  Tompkins  v.  Clay  8i.  Ry.  Co.,  66 
Cal.  163,  [4  Pac.  1165] ;  Pastene  v.  Adams,  49  Cal.  87.) 

Plaintiff,  having  a  right  to  recover  against  either  or  both 
defendants,  could  not,  while  in  pursuit  of  her  rights,  be  in- 
volved in  a  litigation  having  for  its  purpose  the  determination 
of  questions  involving  the  respective  rights  of  defendants  as 
against  each  other. 

It  follows  that  the  orders  appealed  from  must  be  afSnued^ 
and  it  is  so  ordered. 

Allen,  P.  J.,  and  Taggart,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  May  16,  1907,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment  in 
the  district  court  of  appeal,  was  denied  by  the  supreme  court 
on  June  13,  1907. 
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[CW.   No.    281.    First   AppeUate   IMBtriet.— April   18,   1907.] 

SAN  FRANCISCO  NATIONAL  BANK,  Respondent,  ▼. 
AMERICAN  NATIONAL  BANK  OP  LOS  ANGELES, 
Appellant. 

Banks — Custom  as  to  Collection  or  Papee — ^Knowledov  Iicputid  to 
Depositoe — Contbact  of  Age  :cy. — A  reasonable  custom  of  aU  the 
banks  of  a  place  that  none  of  them  shall  be  liable  for  commercial 
paper  deposited  with  anj  one  of  them  for  collection  elsewhere,  un- 
til the  proceeds  thereof  in  actual  mone/  shall  come  to  their  pos- 
session, must  be  conclusively  deemed  known  to  the  depositor,  and 
to  be  binding  upon  him  as  an  implied  condition  of  the  contract  of 
agency,  without  reference  to  his  knowledge  or  want  of  knowledge 
of  the  custom. 

Id. — ^DftAFT  FOBWABDED  FOB  COLLECTION — FAILUBI  OP  COLLECTING  BANK 

—Loss  or  Dbawino  Bank. — Where  such  a  custom  existed  in  the 
banks  of  San  Francisco  and  Los  Angeles,  and  a  bank  of  the  former 
eitj  sent  a  draft  to  a  bank  of  the  latter  for  collection  in  Arizona, 
and  the  collecting  bank  in  Arizona  failed  after  collection,  the  loss 
must  fall  upon  the  San  Francisco  bank,  which  drew  the  draft. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Thos.  F.  Graham,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
Lynn  Helm,  for  Appellant. 
S.  C.  Denson,  for  Respondent 

KERRIGAN,  J.— The  plaintiff  placed  a  draft  with  the  de- 
fendant  for  collection,  the  defendant  forwarded  the  draft  to 
a  bank  at  Arizona  for  collection,  which  bank  collected  the 
draft,  failed,  and  no  part  of  the  proceeds  has  ever  reached  any 
of  the  parties  hereto.  The  action  was  tried  by  the  court  on 
an  agreed  statement  of  facts ;  judgment  was  rendered  therein 
for  plaintiff,  from  which  judgment  the  defendant  appeals. 

The  agreed  statement  of  facts,  in  part,  is  as  follows:  The 
Judson  Dynamite  and  Powder  Company,  of  San  Francisco, 
held  a  check,  dated  December  17,  1903,  on  the  Sandoval  Na- 
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tional  Bank  of  Nogales,  Arizona,  for  the  sum  of  $637.97, 
which  check  was,  December  21, 1903,  by  the  powder  company, 
indorsed  to  the  San  Francisco  National  Bank,  and  deposited 
with  it  for  collection.  The  same  day  that  bank  indorsed  the 
check  to  ''any  bank  or  banker,"  and  sent  it  to  the  American 
National  Bank  of  Los  Angeles  ''for  collection  and  retnm." 
The  American  Bank  of  Los  Angeles  received  the  check  De- 
cember 22,  1903.  It  thereupon  examined  a  directory  of 
banks  and  bankers,  and  learned  that  there  were  two  banks  at 
Nogales,  one  the  bank  on  which  the  check  was  drawn,  and  the 
other  the  International  Bank  of  Nogales,  whereupon  it  in- 
dorsed the  check  "American  National  Bank  of  Los  Angeles, 
to  any  bank  or  banker,"  and  forwarded  it  to  the  Interna- 
tional Bank  of  Nogales  for  collection,  by  which  bank  it  was 
received  and  collected  in  cash  December  28,  1903.  On  the 
same  day  the  International  Bank  of  Nogales  sent  the  Ameri- 
can National  Bank  of  Los  Angeles  a  draft  for  $636.72,  drawn 
on  the  National  Bank  of  Commerce  of  New  York,  which  was 
received  in  due  course  of  mail  and  immediately  forwarded 
by  the  Los  Angeles  Bank  to  the  Com  Exchange  Bank  in  New 
York  for  collection,  by  which  bank  it  was  received  January 
7,  1904,  and  the  next  day  presented  to  the  National  Bank  of 
Commerce  for  payment.  Payment  was  refused  because  of 
insufficient  funds,  and  the  draft  was  duly  protested  for  non- 
payment. The  International  Bank  of  Nogales  failed  Janu- 
ary 15, 1904,  and  was  utterly  insolvent.  In  the  meantime,  on 
January  8, 1904,  the  Com  Exchange  Bank  of  New  York  tele- 
graphed the  defendant  of  the  nonpa3anent  of  the  draft  and 
that  the  draft  had  gone  to  protest,  and  thereupon,  on  the  same 
day,  defendant  telegraphed  to  the  International  Bank  of  No- 
gales as  follows:  "Your  draft  of  December  28  on  National 
Bank  of  Commerce  for  six  hundred  thirty-six  is  protested. 
Protect  and  wire  the  money  to  pay."  In  response  the  Inter- 
national Bank  of  Nogales  telegraphed  the  defendant :  "Draft 
protested  for  reason  that  currency  remittance  to  our  New 
York  correspondent  went  astray.  We  follow  your  instruc- 
tions and  cover   same  by  wire." 

January  15,  1904,  the  defendant  telegraphed  the  National 
Bank  of  Commerce  that  the  protested  draft  was  being  re- 
turned for  collection,  that  the  International  Bank  had  wired 
funds  covering  said  draft,  and  requested  the  National  Bank 
of  Commerce  to  hold  the  amount  for  return  of  draft  to  it  On 
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the  same  day  the  National  Bank  of  Commerce  replied  that 
the  account  was  not  good  for  the  check  mentioned,  and  that 
it  could  not  meet  the  request  of  the  defendant  The  defend- 
ant wrote  to  the  plaintiff  January  14,  1904,  and  as  the  con- 
tents of  that  communication  are  sufficiently  referred  to  in  the 
reply  thereto,  dated  January  19,  1904,  only  the  reply  need  be 
given.    It  is: 

"We  are  in  receipt  of  your  favor  of  the  14th  inst.,  confirm- 
ing your  telegram  of  even  date,  and  note  your  suggestion  in 
regard  to  charging  back  item  of  $637.97,  on  Sandoval  Na- 
tional Bank  of  Nogales,  and  replying  to  same  have  referred 
the  matter  to  our  client,  and  he  wired  to  the  maker  of  the 
check,  in  Nogales,  and  has  reply  to-day  stating  that  the  check 
was  paid,  and  that  the  money  was  in  the  hands  of  your  agent 
at  Nogales.  Our  client  therefore  declines  to  reimburse  us  in 
the  matter,  and  inasmuch  as  we  cannot  return  to  them  the 
original  check,  we  are  inclined  to  think  that  they  are  right, 
and  that  at  the  time  the  check  was  paid  to  your  agent  our 
responsibility  in  the  matter  ceased.    Is  this  not  correct  V 

It  is  the  custom  of  banks  in  each  of  the  cities  of  San 
Francisco  and  Los  Angeles,  by  recommendation  of  their  sev- 
eral clearing-houses,  that  in  receiving  notes,  drafts  and  checks 
on  points  other  than  said  respective  cities  of  San  Francisco 
and  Los  Angeles,  either  for  collection  or  credit,  that  the  bank 
with  which  said  check  is  deposited  for  collection  shall  trans- 
mit the  same  in  the  usual  manner  for  collection,  either  to 
the  bank  on  which  it  is  drawn,  or  to  such  bank  or  persons  as 
it  may  deem  reliable,  with  the  express  understanding  that  the 
same  is  done  simply  for  account  and  convenience  of  the  de- 
positor, and  that  the  bank  so  receiving  said  item  for  col- 
lection shall  in  no  wise  be  liable  for  default  of  any  such  bank, 
person  or  agents,  or  for  loss  in  transit,  or  for  any  other  cause 
whatever  until  the  proceeds  in  actual  money  shall  come  into 
its  possession. 

There  is  a  great  diversity  and  conflict  of  opinion  on  the 
question  mainly  discussed  in  the  briefs,  namely,  what  is  the 
extent  of  the  duty  and  responsibility  of  a  bank  which  receives 
an  instrument  for  colhction  at  a  place  different  from  its 
place  of  business,  and  how  far  it  is  liable  for  the  acts  of  its 
correspondents  or  agents  in  the  performance  of  their  duty. 
One  class  of  cases  maintains  the  absolute  liability  of  a  bank 
for  any  default  or  neglect  of  its  correspondent  or  eollectioii 
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agent  in  the  same  manner  as  it  would  for  the  default  of  its 
own  employees,  regarding  the  correspondent  or  collector  as 
the  agent  of  the  bank,  and  not  the  agent  of  the  owner  of  the 
commercial  paper.  Another  class  of  cases  holds  the  bank  re- 
ceiving the  claim  for  collection  at  a  place  distant  from  the 
place  where  it  conducts  its  business  liable  only  for  failure  to 
exercise  due  care  and  diligence  in  selecting  a  trustworthy 
agent  or  correspondent,  and  if  it  exercise  such  care  and  dili- 
gence the  bank  is  exonerated  from  all  liability.  The  view, 
however,  we  have  reached  in  the  case  on  other  points  renders 
it  unnecessary  to  analyze  and  discuss  the  various  conflicting 
decisions  on  this  question. 

1.  The  trial  court  held  that  the  defendant  was  guilty  of 
negligence  in  accepting  and  forwarding  for  collection  the 
draft  on  New  York  sent  it  by  the  International  Bank  of  No- 
gales  ;  that  it  should  have  insisted  upon  payment  of  the  money. 
In  reaching  this  conclusion  the  court  doubtless  relied  upon  the 
general  principle  of  law  that  as  commercial  paper  is  payable 
in  money  only,  a  collecting  bank  is  not  authorized  to  receive  in 
payment  anything  but  money  (Selover  on  Bank  Collections, 
sees.  46,  47),  but  defendant  did  not  take  the  New  York  draft 
as  payment.  At  the  time  of  receiving  the  draft  on  New  York 
the  defendant  might  have  sent  it  back  to  the  International 
Bank  of  Nogales,  and  demanded  payment  of  the  money,  or 
it  might  have  pursued  some  other  course  than  the  one  it  did 
adopt,  but  no  fair  inference  can  be  drawn  from  the  statement 
of  facts  that  any  other  method  might  with  reasonable  prob- 
ability have  resulted  in  a  collection  from  the  International 
Bank  of  Nogales.  There  are  respectable  authorities  which 
hold  that  it  is  the  custom  of  banks  to  remit  by  check  or  draft 
or  certificate  for  the  proceeds  of  any  collection,  instead  of  re- 
mitting the  exact  money  collected,  and  that  this  custom  is  so 
general  and  universal  that  courts  take  judicial  notice  of  it 
(Selover  on  Bank  Collections,  sec.  127,  and  cases  cited) ,  but 
we  do  not  rest  our  decision  on  this  line  of  authorities.  We 
take  the  position  that  there  is  nothing  in  the  record  which 
would  warrant  the  conclusion  that  the  defendant  was  remiss 
in  any  duty  or  obligation  it  owed  the  plaintiff.  By  the  cus- 
tom before  referred  to  the  Judson  Dynamite  and  Powder 
Company,  when  it  deposited  the  draft  with  plaintiff  for  col- 
lection, authorized  the  plaintiff  to  transmit  the  same  through 
the  usual  channels  for  such  collection.    It  was  not  expected 
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that  the  plaintiff  would  send  a  messenger  from  San  Fran- 
cisco to  Nogales  for  the  purpose  of  collecting  the  draft.  Un- 
der  the  custom  plaintiff  only  undertook  to  transmit  the  draft, 
through  the  usual  channels,  either  to  the  bank  on  which  it 
was  drawn,  or  to  such  bank  as  it  might  deem  reliable,  with  the 
one  understanding  that  the  same  was  done  simply  for  account 
and  convenience  of  the  Judson  D3naamite  and  Powder  Com- 
pany, and  that  it  should  not  be  responsible  for  the  default 
of  any  such  bank,  or  for  any  cause  whatever,  until  the  proceeds 
in  actual  money  should  come  into  its  possession.  The  plain- 
tiff transmitted  the  draft  to  the  American  National  Bank  of 
Los  Angeles,  a  bank  which  it  deemed  reliable.  It  was  not 
guilty  of  any  negligence  in  making  such  selection  of  the  Loa 
Angeles  bank,  and  is  not  liable  to  the  Judson  Powder  Com- 
pany for  any  default  of  such  bank.  The  money  never  came 
into  the  hands  of  the  plaintiff.  The  same  may  be  said  as  to 
the  deposit  of  the  draft  by  the  plaintiff  with  the  Los  An- 
geles bank  for  collection.  The  Los  Angeles  bank  sent  the 
draft  to  the  International  Bank  of  Nogales,  in  the  usual  man- 
ner, and  was  guilty  of  no  negligence  in  selecting  the  Interna- 
tional Bank  as  its  agent  at  Nogales.  The  Los  Angeles  bank 
never  received  the  money,  and  the  proceeds  of  the  draft 
never  came  into  its  possession.  When  the  International  Bank 
of  Nogales  collected  the  money  it  collected  it  under  the  cus- 
tom as  agent  for  the  Judson  Dynamite  and  Powder  Com- 
pany, it  having  been  selected  through  the  agencies  of  which 
the  plaintiff  availed  itself,  and  which  the  powder  company 
impliedly  agreed  to  when  it  left  the  draft  with  plaintiff  for 
collection.  From  the  time  the  International  Bank  of  No- 
gales collected  the  money,  it  became  the  debtor  of  the  Jud- 
son Dynamite  and  Powder  Company.  It  appropriated  the 
money  and  has  not  paid  the  powder  company.  It  would  not 
be  in  accord  with  the  custom  to  hold  the  defendant  for  the 
default  of  an  agent  not  in  its  employ,  and  of  whose  services 
it  availed  itself  with  no  fault  or  negligence  in  the  selection. 

2.  At  the  time  the  plaintiff  bank  sent  the  draft  in  question 
to  the  defendant  bank  at  Los  Angeles  for  collection,  there  was 
a  custom  among  banks  of  that  city  to  which  reference  has 
already  been  made.  That  part  of  it  pertinent  here  in  9Pb- 
stance  absolved  the  banks  at  Los  Angeles  from  default  of 
their  aocrfianoxulAnis  in  collectioir  checks  or  drafts  at  other 
poiLis  than  Los  .Angeies. 
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While  the  identical  custom  prevailed  in  San  Francisco  as 
in  Los  Angeles,  there  is  nothing  in  the  agreed  statement  of 
facts  from  which  we  can  conclude  that  the  plaintiff  knew  of 
the  existence  of  the  custom  in  Los  Angeles.  Knowledge  of  a 
custom  must,  according  to  some  decisions,  be  brought  home  to 
parties  who  are  bound  by  it;  but  the  better  authorities  de- 
clare that  the  custom  of  banki  of  a  place  is  binding  on 
parties  who  deal  with  a  bank  there,  whether  they  are  aware 
of  its  existence  or  not  Li  Jefferson  County  8av.  Bank  ▼. 
Commercial  Nat.  Bank,  98  Tenn.  337,  [39  S.  W.  338],  it  is 
said:  ''A  principal  who  selects  a  bank  as  his  collecting 
agent,  thus  availing  himself  of  the  facilities  which  it  holds 
out,  in  the  absence  of  special  directions,  is  bound  by  any  rea- 
sonable usage  prevailing  and  established  among  the  banks  at 
the  place  where  the  collection  is  made  without  regard  to  his 
knowledge  or  want  of  knowledge  of  its  existence.*'  In 
Sallien  v.  Bank  of  Roanoke,  90  Tenn.  221,  [16  S.  W.  374], 
it  is  held  that  the  great  weight  of  authority  is  that  a  rea- 
sonable custom  of  all  the  banks  of  a  place,  though  not  known 
to  a  party  sending  paper  for  collection  to  one  of  them,  is 
binding  upon  the  sender  as  a  part  of  the  contract  of  agency, 
to  which  the  sender  impliedly  assents  by  selecting  the  bank 
without  inquiry  or  without  especial  instructions. 

Selover  on  Bank  Collections,  section  10,  says:  ''Where  the 
custom  is  general  and  reasonable,  the  depositor  of  paper  for 
collection  is  bound  thereby,  though  he  did  not  know  of  if 

In  Morse  on  Banks  and  Banking  (section  231)  it  is  said: 
''Knowledge  of  the  usage,  either  express  or  implied,  must,  it 
has  been  said,  be  brought  home  to  the  parties  who  are  to  be 
bound  by  it.  {Mills  v.  Bank  of  United  States,  11  Wheat. 
431 ;  Peirce  v.  Butler,  14  Mass.  303.)  But  other  cases  of  high 
authority  declare  that  the  usage  of  the  bank  in  collections 
will  bind  the  person  dealing  with  it  in  this  business,  whether 
such  usage  be  known  to  him  or  not  (Smith  v.  Whiting,  13 
Mass.  6,  [7  Am.  Dec.  25] ;  Bank  of  Washington  v.  Triplett,  1 
Pet.  25 ;  Dorchester  dk  Milton  Bank  v.  New  England  Bank,  1 
Cush.  (Mass.)  177;  Farmers*  Bank  dk  Trust  Co.  v.  Newland, 
97  Ky.  472,  [31  S.  W.  38] ;  Jefferson  County  Sav.  Bank  v. 
Commercial  Nat.  Bank,  98  Tenn.  337,  [39  S.  W.  339] ) ;  and 
this  is  certainly  the  correct  rule.  Indeed,  the  opposing  cases 
can  be  easily  reconciled  by  the  link  which  appears  to  be  sug- 
gested in  one  of  them.    The  facts  that  one  deals  with  a  bank 
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without  taking  the  trouble  to  inquire  as  to  its  system  will 
raise  the  implication  that  he  already  knows  and  is  satisfied 
with  that  system.  It  is  clear  that,  if  a  person  hands  over  a 
note  to  a  hank  for  collection  without  any  species  of  remark  as 
to  the  course  to  be  pursued,  the  bank  is  not  bound  to  thrust 
upon  him  a  statement  of  its  intended  course,  and  to  retain 
him  until  the  whole  theory  has  been  expounded  to  him,  when 
his  conduct  unmistakably  shows  that  either  he  already  knows 
it  or  else  he  does  not  desire  to  know  it.  Either  he  knows  and 
approves  it,  or  he  voluntarily  trusts  to  the  wisdom  of  the  bank, 
at  his  own  deliberately  assumed  risk  of  its  sufficiency.  In  such 
case  the  bank  not  only  has  the  right  to  assume,  but  it  is  even 
positively  bound  to  assume,  that  his  desire  is  that  the  ordinary 
and  established  usage  be  pursued.  And  an  unordered  devia- 
tion from  that  usage,  though  the  usage  were  unknown  to 
him,  would  lay  the  bank  open  to  his  suit  for  damages;  and 
the  court  must,  as  has  been  already  shown,  hold  as  matter  of 
law  that  the  pursuance  of  this  custom  was  an  implied  condi- 
tion of  the  contract.  It  is  clear,  then,  that  he  could  not 
plead  ignorance  of  it  in  order  to  lay  a  foundation  for  a  suit 
against  the  bank  for  acting  according  to  it.  The  knowledge 
on  his  part  would  be  implied  conclusively.''  (See,  also,  Id., 
sec.  9.)  This  is  the  rule  in  California.  (See  Davis  ▼.  First 
Nat  Bank  of  Fresno,  118  Cal.  600,  [50  Pac.  666].) 

A  custom  must  be  general  as  to  place  and  not  confined  to 
any  particular  bank  or  banks.  (Selover  on  Bank  Collections, 
sec.  10.)  The  custom  under  discussion  was  general  as  to 
Los  Angeles;  it  was  reasonable,  and  under  the  authorities 
cited  the  plaintiff  was  bound  by  it 

The  judgment  is  reversed. 

Cooper,  P.  J.,  and  Hall,  J.,  concurred. 
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EGBERT  W.  HARBISON,  Appellant,  ▼.  S.  W.  HORTON, 

Auditor,  etc..  Respondent. 

8an  Fbancibco  CRABTxa — ^Assistant  DiSTBior  Attoekkt — Obdinanoi 
Pbovidino  Additional  Assistant — Salary — ^Handaicub. — ^An  ordi- 
nance  of  the  eitj  and  county  of  San  Francisco,  dniy  passed,  pro- 
Tiding  for  the  appointment  of  an  additional  assistant  district  at- 
torney to  those  authorized  by  the  charter,  makes  him  a  legal  as- 
sistant or  deputy  district  attorney,  and  the  appointment  is  of  the 
same  dignity  as  if  the  ordinance  had  been  embodied  in  the  charter; 
and  mandamus  will  lie  to  compel  the  auditor  to  draw  a  warrant 
for  his  salary  payable  oat  of  the  general  fnndy  as  ilzed  in  the  or- 
dinance. 

Id. — Construction  or  Ghartse — Spioino  Appropriation — Salart  ov 
Oppicee. — The  provision  of  the  San  Francisco  charter  forbidding 
the  auditor  to  draw  warrants  except  npon  an  unexhausted  speciilc 
appropriation  has  no  application  to  the  salary  of  an  officer  fixed  wi- 
der express  authority  of  the  charter  in  a  valid  ordinance. 

APPEAL  from  a  jndpTnent  of  the  Superior  Conrt  of  the 
City  and  Gonnty  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  coorL 
Richard  C.  Harrison,  for  Appellant 

Manrice  L.  Asher,  for  Respondent 

COOPER,  P.  !J. — This  appeal  is  from  a  judgment  deny- 
ing appellant's  application  for  a  writ  of  mandamus^  to  compel 
the  respondent  to  audit  a  demand  upon  the  treasury  of  the 
city  and  county  of  San  Francisco  for  the  salary  of  appellant, 
as  assistant  district  attorney,  for  the  month  of  July,  1906.  It 
is  conceded  that  there  is  money  in  the  general  fund  in  the 
treasury  of  the  city  and  county  of  San  Francisco  sufficient 
to  pay  the  daim;  that  such  money  has  not  been  appropriated 
to  the  payment  of  any  claim  or  demand  upon  the  said  treas- 
ury, and  that  proper  demand  has  been  made  upon  the  respond- 
«nt 
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The  respondent  contends  that  the  board  of  supervisors  had 
made  no  specific  appropriation  of  money  for  the  payment  of 
appellant's  salary  for  the  fiscal  year  beginning  July  1, 1906, 
and  upon  this  ground  claims  that  his  refusal  was  justified,  and 
this  was  the  view  taken  by  the  judge  of  the  superior  court. 
It  will,  therefore,  be  necessary  to  consider  the  nature  of  the 
demand,  and  the  law  relative  thereto. 

Under  the  charter  of  the  city  and  county  of  San  Francisco 
(art  v.,  sec.  3),  the  district  attorney  is  authorized  to  appoint 
seven  assistant  district  attorneys,  who  shall  each  receive  an 
annual  salary  of  $3,600.  The  district  attorney  appointed 
seven  assistant  district  attorneys  under  the  authority  above 
cited,  and  appellant  was  not  one  of  the  seven  so  appointed. 

The  charter  further  provides  (art.  XVI,  sec.  35)  that 
when  any  oflScer  shall  require  additional  deputies,  applica^ 
tion  shall  be  made  to  the  mayor,  who  shall  make  investigation 
as  to  the  necessity  for  such  additional  deputies,  and  if  he  find 
the  same  necessary  he  may  recommend  to  the  supervisors  to 
authorize  the  appointment  of  such  additional  deputy,  and 
thereupon  the  supervisors,  by  an  affirmative  vote  of  not  less 
than  fourteen  members,  may  authorize  such  appointment 
and  provide  for  the  compensation  of  such  deputy. 

It  will  thus  be  seen  that  it  was  the  intention  of  the  framers 
of  the  charter  to  prevent  the  appointment  of  deputies  unless 
deemed  necessary  by  the  principal  officer,  the  mayor  and 
fourteen  of  the  supervisors. 

Application  having  been  made  by  the  district  attorney  to 
the  mayor,  and  the  mayor  finding  it  to  be  necessary,  recom- 
mended to  the  supervisors  the  appointment  of  an  additional 
assistant  district  attorney.  Upon  such  recommendation  the 
board  of  supervisors,  on  the  twenty-ninth  day  of  May,  1905, 
duly  adopted  an  ordinance,  authorizing  the  district  attorney 
to  appoint  an  additional  assistant  district  attorney  at  a  sal- 
ary of  $250  per  month,  which  ordinance  was  duly  approved 
by  the  mayor.  On  January  8,  1906,  the  district  attorney,  in 
pursuance  of  the  charter,  and  the  ordinance  so  adopted  by  the 
board  of  supervisors,  duly  appointed  the  appellant  such  ad- 
ditional assistant  district  attorney.  Appellant  duly  qualified, 
took  the  oath  of  office,  and  entered  upon  the  discharge  of  his 
duties,  and  his  appointment  has  not  been  revoked  or  an- 
nulled. He  performed  the  duties  required  of  him  as  such  as- 
sistant district  attorney  for  the  month  of  July,  1906,  and  has 
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never  been  paid  therefor.  Having  performed  the  services  for 
the  city,  by  the  express  appointment  of  the  district  attorney 
under  the  authority  of  the  charter,  he  should  be  paid,  un- 
less the  charter  plainly  prohibits  such  payment.  The  conten- 
tion is  that  the  payment  is  prohibited  by  reason  of  the  charter 
(art.  in,  chap.  1,  sees.  6,  7),  which  provides:  ''Except  as 
otherwise  provided  in  this  charter,  no  money  shall  be  drawn 
from  the  treasury  unless  in  consequence  of  appropriations 
made  by  the  supervisors,  and  on  warrants  duly  drawn  thereon 
by  the  auditor.  No  warrant  shall  be  drawn  except  upon  an 
unexhausted  specific  appropriation/' 

Does  this  provision  apply  to  the  salary  of  an  assistant  dis- 
trict attorney! 

The  appellant^  after  his  appointment  and  qualification,  held 
the  office  by  the  same  title  and  from  the  same  source  as  the 
seven  other  assistant  district  attorneys.  His  compensation  was 
different,  and  perhaps  the  duration  of  his  term  less  certain ; 
but  he  was  one  of  the  assistant  district  attorneys,  and  may 
be  said  to  be  the  eighth  one.  Seven  were  appointed  under  the 
direct  authority  of  the  charter.  Appellant  was  appointed  un- 
der the  authority  of  the  ordinance,  which  in  turn  was  author- 
ized by  the  charter.  After  the  ordinance  was  passed  it  must 
be  read  into  and  as  a  part  of  the  charter  for  the  purposes  of 
this  case,  and  when  so  read  the  district  attorney  had  the  au- 
thority to  appoint  eight  assistant  district  attorneys.  The 
charter  is  itself  a  law  of  the  state.  {People  v.  Williamson,  135 
CaL  418,  [67  Pac.  504].)  The  ordinance  was  a  statute  of  the 
city  and  county  of  San  Francisco,  consistent  with  and  au- 
thorized by  the  charter,  and  when  the  ordinance  was  passed 
and  the  appellant  appointed  he  received  his  appointment  un- 
der a  law  of  the  state,  to  wit,  the  charter.  The  appointment 
is  of  the  same  weight  and  dignity  as  if  the  ordinance  had  been 
embodied  in  the  charter  at  the  time  of  its  adoption.  (Murphy 
V.  City  of  San  Luis  Obispo,  119  Cal.  625,  [51  Pac.  1085] ;  City 
of  San  Luis  Obispo  v.  Fitzgerald,  126  Cal.  279,  [58  Pac.  699].) 
An  assistant  district  attorney  is  in  fact  a  deputy  district  at- 
torney. {People  V.  Turner,  85  Cal.  432,  [24  Pac.  857] ;  Oar- 
neft  ▼.  Brooks,  136  Cal.  585,  [69  Pac.  298].) 

The  charter  contains  the  provision  (art.  Ill,  chap.  1,  sec.  15) 
that  ''the  board  of  supervisors  shall  authorize  the  disburse- 
ment of  all  public  moneys  except  as  otherwise  specifically  pro- 
5  OftL  App.— 27 
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vided  in  this  charter.''  The  charter  specifically  provides  for 
the  salary  of  the  district  attorney  and  his  seven  assistants. 
When  the  ordinance  was  passed  it  specifically  provided  for 
the  salary  of  the  eighth  assistant,  and  this  with  the  direct 
authorization  of  the  supervisors.  We  cannot  persuade  our- 
selves that  the  salaries  of  the  district  attorney  and  of  his  as- 
sistants shall  go  unpaid  because  the  board  of  supervisors  did 
not  specifically  set  apart  a  fund  sufficient  for  their  payment  in 
full.  The  charter  does  not  contemplate  that  the  machinery 
of  the  district  attorney's  office  shall  be  stopped  by  reason  of 
the  errors  or  willful  neglect  of  the  board  of  supervisors — an 
independent  branch  of  the  city  government.  The  object  of 
the  charter  is  to  provide  safeguards  against  the  willful  and 
careless  expenditure  of  the  public  moneys  by  the  board  of 
supervisors,  but  the  board  of  supervisors  has  nothing  to  do 
with  the  payment  of  the  salaries  of  the  officers  of  the  city. 
Such  salaries  are  fixed  by  law  and  must  be  paid. 

In  Cashin  v.  Dunn,  58  Cal.  681,  the  auditor  refused  to  audit 
the  salary  of  plaintiff,  who  had  been  appointed  a  deputy  in 
the  office  of  the  superintendent  of  streets,  on  the  ground  that 
the  board  of  supervisors  in  fixing  the  tax  levy  for  the  cur- 
rent fiscal  year  had  not  appropriated  a  sufficient  amount  to 
pay  the  salaries  of  the  deputies  appointed  under  the  law,  and 
that  the  allowance  was  prohibited  by  the  act  of  February  25, 
1878,  known  as  the  one-twelfth  act.  The  court  held  that  the 
"One  Twelfth  Act"  had  no  application  "to  the  auditing  and 
payment  of  demands  for  salaries  of  officers  whose  appoint- 
ment is  provided  for  and  salaries  fixed  by  law.'*  (Stats.  1877- 
78,  p.  111.)     The  writ  was  ordered  to  issue. 

In  Welch  v.  Strother,  74  Cal.  413,  [16  Pac.  22],  the  defend- 
ant refused  to  audit  the  demand  of  the  plaintiff  for  his  sal- 
ary as  deputy  clerk  for  the  month  of  July,  1887.  The  ap- 
propriation made  by  the  board  of  supervisors  was  insufficient, 
and  the ' '  One  Twelfth  Act ' '  was  relied  upon.  The  court  said : 
"Salaries  are  not  liabilities  against  the  treasury  which  rest 
upon  any  authorization  or  contract  by  the  board  of  supervis- 
ors, or  any  other  officer.  They  are  fixed  by  law,  and  not  sub- 
ject to  the  control  of  such  officers.  They  are  payable  out  of 
the  general  fund,  and  are  not  limited  to  any  particular  part  of 
that  fund  which  the  board  may  choose  to  set  apart  for  their 
payment."    The  writ  was  issued. 
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In  Lewis  v.  Widber,  99  Cal.  412,  [33  Pac.  1128],  which  was 
an  application  for  a  writ  of  mandate  against  the  treasurer  of 
the  city  and  county  of  San  Francisco  to  compel  the  payment 
of  the  plaintiff's  salary  as  chief  clerk  of  the  register  of  voters, 
it  was  held  that  such  salary  was  payable  out  of  the  general 
fund  without  regard  to  the  revenues  of  the  previous  years. 
The  opinion  states:  "Our  conclusion  is  that  the  payment  of 
the  salary  of  a  public  officer  whose  office  has  been  created  and 
salary  fixed  by  law,  either  statutory  or  constitutional,  is  not 
within  the  provision  of  said  section  18  of  article  IX  of  the 
constitution ;  that  his  salary  is  to  be  paid  out  of  said  general 
fund  when  there  is  sufficient  money  therein,  without  regard 
to  revenues  of  separate  years ;  and  that  it  was  a  duty  specifi- 
cally enjoined  by  law  upon  respondent  to  pay  the  said  audited 
demand  of  petitioner  when  it  was  presented  on  said  third  day 
of  July/' 

To  the  same  effect  see  City  and  County  of  San  Francisco  v. 
Broderick,  111  Cal.  302,  [43  Pac.  960] ;  People  v.  Black,  120 
Cal.  553,  [52  Pac.  840] ;  Stevens  v.  Truman,  127  Cal.  155,  [59 
Pac.  397]. 

The  principle  upon  which  all  the  above  cases  were  decided 
is  that  the  restrictions  which  the  organic  act  imposes  upon 
the  setting  aside  of  funds  and  payment  of  money  out  of  the 
treasury  do  not  apply  to  the  payment  of  demands  arising  out 
of  liabilities  which  are  placed  by  law  beyond  the  control  of  the 
board  of  supervisors.  The  board  of  supervisors  had  control 
in  the  first  place  of  the  question  as  to  whether  or  not  they 
would  authorize  the  appointment  of  appellant  as  assistant 
district  attorney.  After  having  authorized  his  appointment 
and  after  his  receiving  the  appointment  and  performing  the 
services,  the  demand  for  the  salary  in  payment  of  such  services 
is  beyond  the  control  of  the  supervisors.  The  cases  cited 
were  all  relative  to  the  restrictions  of  the  constitution  or  the 
one-twelfth  act,  but  they  apply  in  their  reasoning  with  equal 
force  to  the  charter  of  the  city  and  county  of  San  Francisco. 

The  provisions  discussed  in  the  cases  cited  were  as  stringent 
as  the  provisions  of  the  charter. 

The  late  case  of  Jackson  v.  Baehr,  138  CaL  266,  [71  Pac 
167],  arose  after  the  adoption  of  the  present  charter.  It  was 
there  held  that  the  fact  that  the  board  of  supervisors  of  the 
city  and  county  of  San  Francisco  had  set  apart  a  special  fund 
for  the  fees  of  the  trial  jurors  in  criminal  cases,  and  that  this 


420  Harrison  v.  Hobtok.  [5  CaL  App. 

fund  was  exhausted,  is  no  defense  to  a  mandamus  to  compel 
the  auditor  to  draw  his  warrant  upon  the  county  treasurer 
for  fees  of  jurors  for  each  day's  attendance  upon  the  court. 
It  is  there  said:  ^'It  is  claimed  by  the  defendant  that  the 
board  of  supervisors  has  set  apart  $16,000  for  trial  jurors  in 
criminal  cases,  and  that  this  fund  is  exhausted.  That  he  la 
expressly  forbidden  by  the  charter  of  the  city  and  county  to 
draw  any  warrant  except  upon  an  unexhausted  specific  ap- 
propriation. It  is  sufficient,  in  answer  to  this,  to  say  that  the 
superior  courts  are  state  courts,  and  criminal  cases  concern  the 
state  and  are  state  affairs.  The  charter  provides  that  the  in- 
come and  revenue  of  the  city  shall  be  apportioned  and  kept  in 
separate  funds.  Among  the  various  funds  mentioned  is  the 
general  fund,  which  shall  consist  of  moneys  received  into  the 
treasury  and  not  specifically  appropriated  to  any  other  fund. ' ' 
It  was  certainly  not  intended  by  the  charter  to  prohibit  the 
payment  of  any  claim  out  of  the  general  fund,  and  yet  this 
would  be  the  result  of  respondent's  contention  that  ''no  war- 
rant can  be  drawn  except  upon  an  unexhausted  specific  ap- 
propriation." 

It  has  been  held  that  the  controller  cannot  refuse  to  draw 
a  warrant  for  a  salary  fixed  by  law  merely  because  the  legisla- 
ture had  failed  to  make  a  specific  appropriation.  That  the 
fiixing  of  the  salary  payable  monthly  out  of  any  money  not 
otherwise  appropriated  was  sufficient.  {Humbert  ▼.  Dunn, 
84  Cal.  57,  [24  Pac.  HI].) 

We  have  discussed  the  case  thus  far  without  reference  to 
the  question  that  an  appropriation  was  in  fact  made.  The 
bill  of  exceptions  shows  that  prior  to  July  1,  1906,  the  board 
of  supervisors  made  a  budget,  and  appropriated  for  the  fiscal 
year  commencing  July  1,  1906,  "$36,200  for  the  salaries  of 
district  attorney,  his  assistants,  clerks,  stenographer  and  bond 
and  warrant  clerks."  Appellant  was  one  of  the  assistant  dis- 
trict attorneys,  and  included  in  the  appropriation.  It  cannot 
be  said  that,  because  the  appropriation  was  enough  for  the  offi- 
cers named  with  the  exception  of  one  assistant  district  at- 
torney, the  intention  was  to  exclude  this  appellant.  He  was 
as  much  an  assistant  as  either  of  the  seven  first  appointed. 
The  appropriation  may  become  exhausted  before  the  end  of 
the  fiscal  year,  but  it  certainly  was  not  short  for  the  very  first 
month  of  the  year. 
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Respondent  claims  that  the  appellant  was  not  an  officer,  that 
his  employment  was  only  temporary,  and  that  no  annual  sal- 
ary was  fixed.  There  is  no  merit  in  such  contention.  The 
charter  (art.  V,  chap.  3,  sec.  3)  provides  that  the  assistant  dis- 
trict attomejTS  shall  each,  at  the  time  of  his  appointment,  be 
qualified  to  practice  law,  and  to  practice  in  all  the  courts  of 
the  state,  and  must  have  been  so  qualified  for  at  least  two 
years  next  preceding  his  appointment.  Under  the  Political 
Code  (sec.  865)  the  assistant  or  deputy  possesses  the  powers 
and  may  perform  the  duties  of  his  principal.  The  position  was 
created  under  the  charter,  and  by  its  express  authority.  The 
compensation  was  fixed  by  the  body  authorized  in  the  charter 
to  fix  it  The  duties  are  fixed  by  the  charter  and  by  statute, 
and  are  continuing  duties.  Such  duties  will  continue  while 
the  place  continues,  although  the  person  might  be  changed. 
This  in  our  opinion  made  the  appellant  an  officer  within  the 
rule  prescribed  by  the  authorities.  (Mechem  on  Public  Of- 
ficers, sec.  38 ;  United  Sfaies  ▼.  Maurice,  2  Brock.  96,  [Fed. 
Cas.  No.  15,747] ;  Patton  ▼.  Board  of  Public  Health,  127  CaL 
397,  [78  Am.  St.  Rep.  66,  59  Pac.  702].) 

The  judgment  is  reversed. 

Kerrigan,  J.,  and  Hall,  J.,  concurred. 


[Crim.  No.  88.    TUrd  AppeUate  Bisiriet.— Aprfl  28,   1007.] 

THE   PEOPLE,  Respondent,  v.  W.  E.  SWAIN,  Appellant 

CUMiNAL  Law — Prkliminaxt  Ezaionation  fob  Grand  Lahcbnt — 
JxnusDionoN  or  Justicx  or  the  Pbacb — ^Tbial  fob  Petit  Labcbmt. 
Where  a  jnstiee  of  the  peaee,  aeting  as  a  eommittiag  magistrate, 
eonduets  a  preliminary  examination  upon  a  charge  of  grand  larceny, 
he  faae  no  juriediction  in  the  same  proceeding,  without  the  interpo- 
sitioB  of  the  formal  complaint  required  by  section  1426  of  the  Penal 
Code,  to  order  the  defendant  to  appear  before  him  upon  a  trial 
for  petit  larceny.  Such  action  is  a  mere  attempted  usurpation  of 
power  and  is  wholly  nugatory  and  void. 

Xn^— Indictmbnt  fob  Oband  Labcent — ^Dismissal  bt  Justice  or  thb 
Pbacb  not  a  Bab. — ^Where,  upon  the  subsequent  finding  of  an  indict* 
ai«nt  for  grand  larceny,  the  justice  of  the  peace,  upon  motion  ef 
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the  district  attorney,  dismissed  the  proceeding  before  him  for  petit 
krcenj,  the  defendant  cannot  plead  such  dismissal  as  an  acquittal 
of  the  lesser  offense  and  a  bar  to  prosecution  under  the  indict* 
ment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Te- 
hama County,  and  from  an  order  denying  a  new  triaL  Wm. 
M.  Finchy  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

McCoy  ft  Qans,  for  Appellant 

U.  S.  Webb,  Attorney  General,  W.  A.  Pish,  District  At- 
torney, and  J.  Charles  Jones,  for  Respondent. 

HABT,  J. — The  defendant  was  prosecuted  by  indictment 
for  the  larceny  of  four  head  of  hogs,  alleged  to  be  of  the 
value  of  more  than  $50,  and  the  property  of  one  E.  J.  Blos- 
som, and  was  found  guilty  by  the  jury  of  the  crime  of  petit 
larceny.  He  appeals  from  the  judgment  and  an  order  deny- 
ing his  motion  for  a  new  trial. 

Upon  his  arraignment  upon  the  charge  alleged  against  him 
in  the  indictment,  the  defendant  interposed  a  plea  of  ^'not 
guilty"  and  also  a  plea  ''that  he  has  already  been  acquitted  of 
the  offense  charged  in  said  indictment  and  particularly  of 
the  offense  of  petit  larceny  included  therein,  by  the  judgment 
of  dismissal  of  the  Justice  Court  of  Red  Bluff  Township,  in 
the  County  of  Tehama,  State  of  California,  rendered  at  Red 
Bluff,  in  said  County  and  State,  on  the  22d  day  of  March, 
1906." 

The  only  point  urged  here  and  upon  which  a  reversal  of  the 
case  is  asked  is  founded  upon  the  ruling  of  the  trial  court  ex- 
cluding certain  testimony  bearing  upon  the  plea  of  ''former 
acquittal."  It  appears  from  the  record  that  on  the  twenty- 
first  day  of  February,  1906,  and  about  one  month  prior  to 
the  finding  and  filing  of  the  indictment  upon  which  the  de- 
fendant was  tried,  as  before  explained,  a  deposition  or  com- 
plaint was  filed  by  one  E.  J.  Blossom  before  and  with  the 
justice  of  the  peace  of  Red  Bluff  township  as  a  magistrate, 
charging  the  defendant  with  the  crime  of  grand  larceny,  said 
complaint  or  deposition  alleging  the  asportation  of 
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head  of  hogs  ' '  of  the  value  of  seventy  dollars,  the  same  being 
fhe  personal  property  of  said  E.  J.  Blossom.''  An  examina- 
tion of  the  defendant  was  had  before  the  magistrate  upon 
this  charge,  and  after  hearing  all  the  evidence  offered  and 
taking  the  matter  under  advisement,  the  magistrate  finally 
made  the  following  order  in  the  case:  "It  does  not  appear 
to  the  court  from  the  evidence  adduced  at  the  hearing  of 
this  case  that  the  crime  of  grand  larceny  has  been  committed 
by  the  defendants  (the  appellant  was  jointly  charged  with 
one  Peter  McNett),  but  there  is  sufficient  reason  to  believe 
that  the  crime  of  petit  larceny  has  been  committed  by  said 
defendants.  Wherefore,  it  is  ordered  that  said  defendants  be 
brought  to  trial  before  this  court  under  the  complaint  filed 
herein  on  the  21st  day  of  February,  1906,  on  the  charge  of 
petit  larceny. ' '  An  order  was  then  made  setting  the  case  for 
trial  for  March  22,  1906.  Upon  the  last-mentioned  day,  the 
defendants  with  their  counsel  appeared  and  announced  them- 
selves ready  for  trial,  whereupon  the  district  attorney  made 
a  motion  to  dismiss  the  case  pending  before  the  magistrate, 
who  granted  said  motion  "for  the  reason  that  it  is  made  to 
appear  that  the  defendants  have  been  indicted  by  the  Grand 
Jury  of  Tehama  County,  for  Grand  Larceny,  which  includes 
the  offense  charged  in  the  complaint  in  this  action,  which  said 
indictment  is  now  pending  in  the  Superior  Court  of  the 
County  of  Tehama,  State  of  California,  a  certified  copy  of 
wliich  last-mentioned  indictment  has  been  produced  and  filed 
in  this  court." 

It  was  the  refusal  of  the  court  to  allow  proof  of  the  pro* 
ceedings  thus  briefly  narrated  before  the  magistrate  which  con- 
stitutes the  alleged  error  of  which  complaint  is  here  made. 

The  claim  is  that  the  dismissal  of  the  proceeding  against 
the  defendant  by  the  magistrate  after  the  latter  had  made  an 
order  that  the  accused  be  put  upon  his  trial  for  a  misdemeanor 
under  the  deposition  upon  which  he  had  been  examined, 
amounted  to  his  acquittal  of  the  lesser  offense,  and  that,  there- 
fore, the  prosecution,  under  the  indictment,  based  upon  the 
same  transaction,  was  barred.  This  position  is  the  equivalent 
of  the  contention  that  the  magistrate,  having  once  legally  ac* 
quired,  as  such,  authority  to  preliminarily  examine  a  felony 
charge,  is  also  in  the  same  proceeding  and  by  the  same  means 
invested  with  jurisdiction  to  exercise  his  powers  as  a  justice  of 
the  peace^  and  as  such  to  try  the  accused  upon  any  lesser  of- 
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fense  included  within  that  charged  in  the  deposition,  without 
the  interposition  of  the  formal  complaint  required  by  section 
1426  of  the  Penal  Code.  This  contention  is  obviously  without 
merit  The  act  of  the  magistrate,  after  discharging  the  ac- 
cused upon  the  felony  charge,  in  ordering  the  defendant  to 
appear  before  him  as  a  justice  of  the  peace  for  trial  upon  a 
misdemeanor  upon  the  complaint  or  deposition  charging  the 
felony,  was  in  excess  of  that  officer's  jurisdiction  and,  there- 
fore, wholly  nugatory  and  void.  Under  our  law  the  following 
persons  are  magistrates:  1.  The  justices  of  the  supreme  court; 
2.  The  judges  of  the  superior  courts;  3.  Justices  of  the  peace; 
4  Police  magistrates  in  towns  or  cities.  (Pen.  Code,  sec 
808.) 

A  magistrate  is  defined  to  be  ''an  officer  having  power  to 
issue  a  warrant  for  the  arrest  of  a  person  charged  with  a  pub- 
lic offense. ' '     (Pen.  Code,  sec.  807. ) 

Section  811  of  the  Penal  Code  provides  that  ''when  an 
information  is  laid  before  a  magistrate  of  the  commission 
of  a  public  ofFense,  triable  within  the  County,  he  must  ex- 
amine on  oath  the  informant  or  prosecutor,  and  any  wit- 
nesses he  may  produce,  and  take  their  depositions  in  writing, 
and  cause  them  to  be  subscribed  by  the  parties  making  them." 
Section  1426  of  said  code  reads:  ''AH  proceedings  and  actions 
before  a  justice's  or  police  court,  for  a  public  offense  of 
which  such  courts  have  jurisdiction,  must  be  commenced  by 
complaint  under  oath,  setting  forth  the  offense  charged,  with 
such  particulars  of  time,  place,  person,  and  property,  as  to 
enable  the  defendant  to  understand  distinctly  the  character 
of  the  offense  complained  of,  and  to  answer  the  complaint" 

It  is  readily  to  be  observed  from  the  foregoing  provisions 
of  our  Penal  Code  that  proceedings  in  criminal  cases  before 
a  magistrate  and  those  before  a  justice  of  the  peace  are  en- 
tirely different  and  distinct,  and  are  designed  to  accomplish 
widely  different  purposes.  The  proceeding  before  a  justice 
of  the  peace  acting  in  his  ex  officio  capacity  of  magistrate,  is 
one  of  the  two  methods  authorized  under  our  i^stem  for  the 
inauguration  of  a  prosecution  upon  ordinary  felony  charges. 
The  proceeding  authorized  by  section  1426  of  the  code  in- 
volves a  trial,  of  which  the  justice  of  the  peace  as  su^h  has 
jurisdiction  under  the  law,  and  is,  of  course,  analogous  to  a 
trial  for  a  felony  in  the  superior  court.  Under  the  law,  a 
justice  of  the  peace,  when  exercising  the  powers  of  •  magis- 
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trate,  has  equal  authority  as  such  with  the  justices  of  the 
supreme  court  and  judges  of  the  superior  courts  when  acting 
in  a  similar  capacity. 

The  jurisdiction  of  all  those  officers,  when  acting  in  the  ex 
officio  capacity  in  question,  extends  only  to  taking  and  hear- 
ing evidence  upon  the  felony  charge  and  after  hearing  the 
proofs  making  an  order  either  discharging  the  accused,  or 
holding  him  to  trial  for  the  offense  shown  by  the  depositions 
to  have  been  committed  by  him.     (Pen.  Code,  sec.  872.) 

Surely,  it  would  not  for  a  moment  be  contended  that  a 
judge  of  the  superior  court,  acting  as  a  magistrate,  could, 
after  discharging  the  defendant  upon  the  felony  charge,  make 
a  valid  order  requiring  him  to  appear  for  trial  before  a  justice 
of  the  peace,  under  the  complaint  upon  which  he  had  been 
preliminarily  examined,  for  some  misdemeanor  of  which  the 
evidence  might  show  him  to  be  guilty. 

The  cases  cited  in  the  briefs  of  appellant  do  not  in  any 
aspect  of  the  question  presented  sustain  his  position.  On  the 
contrary,  we  are  of  the  opinion  that  the  case  of  People  v. 
Smith,  143  Cal.  598,  [77  Pac.  449],  relied  upon  by  him,  bar- 
monizes  with  the  view  of  respondent  In  that  case,  the  de* 
fendant  had  been  charged  by  a  formal  complaint  in  a  justice 
court  with  the  crime  of  petit  larceny.  Over  an  objection  by 
the  defendant's  counsel,  the  court,  on  motion  of  the  district 
attorney,  dismissed  the  complaint  in  order  to  enable  the  prose- 
cuting officer  to  file  a  felony  charge  against  the  accused — 
said  felony  charge  consisting  of  the  crime  of  petit  larceny  al- 
leged against  him  in  said  complaint,  and  a  prior  conviction 
of  burglary.  The  authority  for  this  proceeding  is  found  in 
section  1385  of  the  Penal  Code  which  provides:  **The  court 
may,  either  of  its  own  motion  or  upon  the  application  of 
the  District  Attorney,  and  in  furtherance  of  justice,  order 
an  action  or  indictment  to  be  dismissed.  The  reasons  of  the 
dismissal  must  be  set  forth  in  an  order  entered  upon  the 
minutes." 

Upon  the  trial  in  the  superior  court  upon  the  felony  charge, 
the  defendant,  having  entered  a  plea  of  former  acquittal, 
offered  the  proceedings  of  dismissal  in  the  justice  court  in 
evidence  to  sustain  that  plea,  it  being  admitted  that  the  in- 
formation upon  which  he  was  being  tried  upon  the  felony 
charge  "embraced  the  same  charge  contained  in  the  complaint 
charging  the  defendant  with  petit  larceny,  filed  in  the  Justice 
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Court,"  and  dismissed,  etc.  Under  an  objection  by  the  district 
attorney  the  evidence  was  disallowed.  It  was  contended  that 
the  ruling  was  error  because  of  the  following  provision  of 
section  1387  of  the  Penal  Code:  ''An  order  for  the  dismissal 
of  the  action,  as  provided  in  this  chapter,  is  a  bar  to  any 
other  prosecution  for  the  same  offense,  if  it  is  a  misdemeanor, 
but  it  is  not  a  bar  if  the  offense  is  a  felony.'' 

The  court  held  that  the  circumstances  of  that  case  did  not 
bring  it  within  the  provisions  of  section  1387;  that  the  de- 
fendant, having  been  previously  convicted  of  the  crime  of 
burglary,  his  subsequent  perpetration  of  the  crime  of  petit 
larceny  was  an  act  constituting  a  felony,  under  the  terms  of 
section  666  of  the  Penal  Code.  Here,  as  seen,  the  appellant 
was  never  charged  by  a  complaint,  as  required  by  section  1426 
of  the  Penal  Code  with  the  crime  of  petit  larceny.  The  mere 
declaration  by  the  magistrate  that  the  evidence  taken  at  the 
preliminary  hearing  of  the  felony  charge  disclosed  a  case  of 
petit  larceny  against  the  accused,  and  the  order  that  he  be 
required  to  appear  for  trial  under  the  complaint  or  deposi- 
tion charging  the  felony,  amounted  to  no  more  than  such  a 
declaration  and  order  by  a  private  citizen.  It  was,  as  we  have 
declared,  an  attempt  upon  the  part  of  the  magistrate  to  exer- 
cise authority  not  within  his  jurisdiction  as  such  officer — a 
mere  attempted  usurpation  of  power.  It  will,  of  course,  be 
conceded  that  a  magistrate's  order  discharging  a  defendant 
does  not  operate  as  a  bar  to  a  second  hearing  of  the  charge 
either  by  the  magistrate  himself  or  by  a  grand  jury.  (Pen. 
Code,  sec.  999;  Patterson  v.  Conlan,  123  Cal.  454,  [56  Pac 
105].) 

From  the  foregoing  reasons,  it  follows  that  the  court's  rul- 
ing disallowing  the  testimony  waa  clearly  within  the  law. 

This  being  the  only  point  urged  upon  this  appeal,  the  judg- 
ment and  order  appealed  from  will,  therefore^  be  afiirmed. 

Chipman,  P.  J.,  and  Burnett,  J^  concurred. 
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[Crim.  No.  87.    Third  Appellate  Dlstriet^April  28,  1907.] 

THE  PEOPLE,  Respondent^  v.  PHILIP  JAMES,  Appellant 

Criminal  Law — Mubdxb — ^Ezpxbt  Evidenox — Htpothxtical  QuxanoM. 
In  a  prosecution  for  murder,  a  medical  expert  testifying  for  the 
prosecution  may  be  asked  a  hypothetical  question  based  upon  the  eyi- 
dence  for  the  prosecution.  It  was  not  necessary  that  it  should  in- 
clude all  of  the  evidence  in  the  case. 

Id. — ^Waiver  or  Objection  to  Hypothetical  Question — Impbopeb  Ob- 
jection.—An  objection  to  the  form  of  a  hypothetical  question  as 
involving  a  conclusion,  which  was  not  urged  in  the  superior  court, 
and  which  could  not  prejudice  the  defendant,  is  waived  and  a 
general  objection  that  the  question  was  a  ''hypothetical  question 
not  warranted  by  law,"  raises  no  issue  and  amounts  to  nothing. 

ID« — Instructions — ^Burden  or  Paoor  as  to  Elements  or  Cruib. — 
An  instruction  that  "each  and  every  fact  and  circumstance  relied 
upon  by  the  prosecution  must  be  proved  by  the  evidence  beyond  all 
reasonable  doubt,  and  if  the  jury  are  not  satisfied  beyond  a 
reasonable  doubt  that  each  such  fact  and  circumstance  has  been 
proven,  it  is  your  duty  to  find  a  verdict  of  not  guilty,"  is  not 
prejudicial  to  the  defendant,  and  is  to  be  construed  with  other 
instructions  given  wherein  the  people's  duty  to  prove  beyond  a 
reasonable  doubt  all  the  elements  of  the  crime  charged  was  dearly 
set  forth. 

Id. — ^Presumption  or  Innocence — Instruction  Requested  bt  Defend- 
ant.— The  defendant  cannot  complain  of  an  instruction  requested 
by  himself,  "that  the  presumption  of  innocence  attaches  at  eveiy 
stage  of  the  case  and  to  every  fact  essential  to  a  conviction,  and 
remains  with  the  defendant  throughout  the  trial  until  the  contrary 
is  established  beyond  a  reasonable  doubt." 

Id. — Homicide  bt  OrncER — ^Refusal  or  Instructions — Presumption 
or  Official  Duty. — ^Where  an  officer  was  charged  with  murder, 
the  court  properly  refused  to  instruct  the  juiy  "that  the  law  pre- 
sumes that,  if  the  defendant  was  an  officer  and  acting  as  such  at 
the  time  of  the  alleged  homicide,  he  was  doing  his  duty,"  as  it 
conveys  the  misleading  suggestion  that  if  the  defendant  was  an 
of&cer  he  had  the  right  to  kill  the  deceased. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County,  and  from  an  order  denying  a  new  triaL  B. 
C.  Hart»  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Charles  B.  Harris,  and  James  L.  Copeland^  for  Appellant. 

U.  S.  Webby  Attorney  Qeneral,  and  J,  Charles  Jones,  for 
Respondent. 

BUBNETT,  J. — ^Appellant  was  tried  on  an  information 
charging  him  with  murder,  and  he  was  convicted  of  man- 
slaughter.  He  has  appealed  from  the  judgment  and  order 
denying  his  motion  for  a  new  trial  The  assignments  of  er- 
rors relate  to  certain  instructions  given  and  refused  and  to 
the  action  of  the  trial  court  in  overruling  an  objection  to  a 
hypothetical  question  addressed  to  one  of  the  witnesses  for 
the  people.  We  will  notice  in  the  order  presented  in  his  brief 
all  of  the  points  upon  which  appellant  relies  for  a  reversal 
of  the  judgment. 

Dr.  Stevenson,  a  medical  expert  for  the  people,  was  asked 
this  question:  ''Suppose  a  man  weighing  130  pounds  or  there- 
abouts was  struck  with  sufiScient  force  by  a  man  weighing 
180,  190  or  200  pounds,  to  knock  him  down  twice  within  a 
short  period  of  time,  the  first  blow  being  succeeded  by  a 
struggle,  and  during  that  struggle  the  smaller  man  was  choked 
for  a  period  of  half  a  minute,  at  first  lightly  and  then  gradu- 
ally increasing  it  until  he  let  go  his  hold  upon  a  revolver; 
after  the  second  blow  he  had  some  difficulty  in  arising,  but 
got  up,  walked  a  space  of  fifteen  or  twenty  feet,  or  ten  feet; 
then  walked  a  space  of  thirty  or  forty  or  fifty  feet  without 
staggering ;  his  muscles  co-ordinating,  and  during  that  period, 
talks  coherently.  What  can  you  say  as  to  the  mental  condi- 
tion of  such  smaller  mant"  Counsel  for  defendant  made  this 
objection:  "I  object  to  the  question  as  not  founded  upon 
the  facts  as  proven  by  the  prosecution  in  this  case.''  There- 
upon, in  response  to  the  question  by  the  court,  ''Wherein  is 
it  defective  or  wherein  does  it  not  conform  to  the  facts  t" 
counsel  answered:  "In  this,  that  the  witness  Bridge  called 
by  the  prosecution  testified  that  when  the  defendant  first 
got  up,  he  staggered  to  the  bar;  that  after  he  got  the  pistol 
he  walked  in  a  stooping  position,  that  he  gradually  braced 
up  and  walked  a  little  better,  so  it  is  not  founded  upon  the 
testimony."  "Very  well,"  said  the  district  attorney,  "after 
he  got  the  pistol  there  was  a  little  swaying,  but  he  quickly 
gathered  himself  and  walked  naturally,  without  staggering 
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or  swaying,  all  of  his  muscles  apparently  co-ordinatingf '' 
Counsel  for  appellant  again  objected  ''on  the  same  grounds; 
on  the  further  ground  that  it  calls  for  an  opinion  on  a  hypo- 
thetical question  not  warranted  by  law/'  The  objection  was 
overruled  and  an  exception  taken. 

There  is  evidence  in  the  record  of  all  the  facts  embodied  in 
the  for^^ing  question,  and  as  the  objection  went  only  to 
that  point  the  ruling  of  the  court  was  obviously  correct.  It 
was  not  necessary  for  the  question  to  embrace  all  the  evidence 
in  the  case.  Indeed,  if  that  were  the  rule,  hypothetical  ques- 
tions would  generally  be  impossible  on  account  of  the  conflict 
usually  created  by  the  testimony. 

The  rule  is  clearly  stated  in  People  v.  HUl,  116  Cal.  566, 
[48  Pac  711],  by  Mr.  Justice  Van  Fleet,  as  follows:  ''While 
the  question  should  have  for  its  basis  some  probable,  or  at 
least  possible,  theory  to  be  deduced  from  the  evidence  in  the 
case,  counsel  have  a  right  to  frame  the  question  to  accord 
with  their  theory  of  what  the  material  facts  are  as  shown  by 
that  evidence,  and  in  so  doing  may  omit  facts  which  from 
their  point  of  view  have  no  material  bearing  upon  the  sub- 
ject" Thompson  on  Trials  is  therein  quoted  to  the  following 
effect:  "The  hypothetical  questions  must  be  based  either  upon 
the  hypothesis  of  the  truth  of  all  the  evidence,  or  upon  a 
hypothesis  specially  framed  of  certain  facts  assumed  to  be 
proved  for  the  purpose  of  the  inquiry.  Such  questions  leave 
it  for  the  jury  to  decide  in  the  first  case  whether  the  evi- 
dence is  true  or  not,  and  in  the  second  case  whether  the 
peculiar  facts  assumed  are  or  are  not  proved."  And  again: 
"It  is  no  objection  to  a  hypothetical  question  that  the  state 
of  facts  which  it  assumes  is  erroneous,  if  within  the  possible 
or  probable  range  of  the  evidence.  ...  It  is  the  privilege  of 
counsel  in  such  cases  to  assume  within  the  limits  of  the  evi- 
dence any  statement  of  facts  which  he  claims  the  evidence  jus- 
tifies, and  have  the  opinion  of  experts  upon  the  facts  thus 
assumed.  The  facts  are  assumed  for  the  purposes  of  the 
question,  and  for  no  other  purpose."  Jones  on  Evidence, 
volume  2,  section  372,  cited  by  appellant,  states  the  rule  also 
in  line  with  the  other  authorities:  "While  it  is  impossible 
to  lay  down  any  unyielding  rule  as  to  the  form  of  the  hypo- 
thetical question  in  such  cases,  it  is  clear  that  the  question 
should  be  so  framed  as  to  fairly  and  clearly  present  the  state 
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of  facts  which  the  counsel  claims  to  be  proved  and  which  the 
testimony  on  his  part  tends  to  prove." 

But  appellant  contends  that  facts  and  not  opinions  must 
be  assumed  in  the  question  (Rogers  on  Expert  Testimony, 
sec.  30)  and  that  the  objection  should  have  been  sustained 
because  the  words  ''co-ordinating"  and  "coherently"  presup- 
pose the  mental  condition  which  it  is  the  exclusive  province 
of  the  jury  to  determine.  Granting  that  these  words  are  ob- 
jectionable aa  involving  a  conclusion,  it  is  difficult  to  see  how 
their  use  could  have  prejudiced  appellant.  But  a  complete 
answer  to  the  contention  is  that  no  such  objection  was  made 
in  the  court  below  as  is  presented  here.  The  additional  ob- 
jection that  it  was  "a  hypothetical  question  not  warranted 
by  law"  raises  no  issue  and  amounts  to  nothing. 

In  the  case  of  People  v.  Mahoney,  77  Cal.  532,  [20  Pac.  73], 
the  district  attorney  asked  one  Dr.  B.  F.  Carpenter  the  ques- 
tion: "From  an  examination  of  the  wound  and  the  course  of 
the  bullet,  in  your  opinion  would  it  have  been  possible  for 
the  deceased  to  have  shot  himself!"  Defendant  objected  on 
the  ground  that  it  was  "incompetent,  no  foundation  having 
been  laid  for  it."  The  district  attorney  then  declared  he 
would  lay  the  foundation  and  he  proceeded  to  interrogate  the 
witness  as  to  his  competency.  The  hypothetical  question  was 
then  repeated,  and  it  was  objected  to  by  defendant's  counsel 
as  **%ncompete7it  and  irrelevant,  no  foundation  being  laid  for 
the  testimony."  The  objection  was  overruled  and  an  excep- 
tion taken.  The  answer  of  the  witness  to  the  question  was, 
"No,  sir;  he  did  not."  The  supreme  court,  in  discussing  the 
matter,  said:  "It  appears  quite  clear,  therefore,  that  the  only 
question  upon  which  the  court  was  asked  to  pass  was,  whether 
the  witness  had  not  sufficient  experience  in  such  matters  to 
enable  him  to  speak  as  an  expert — to  give  his  opinion — not 
whether  the  opinion,  if  given,  was  competent  evidence.  The 
objection  made  was  not  specific,  if  the  point  now  urged  was 
the  one  which  counsel  desired  the  court  to  pass  upon  at  the 
trial."  The  above  question  addressed  to  Dr.  Carpenter  was 
of  the  gravest  importance  and  clearly  called  for  incompetent 
testimony ;  and  his  answer  may  have  caused  the  conviction  of 
the  defendant,  and  it  is  apparent  that  if  the  proper  objection 
had  been  made,  in  case  of  an  adverse  ruling  below,  the  defend* 
ant  would  have  secured  a  reversal  in  the  appellate  court. 
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Here  it  could  be  demonstrated  that  the  objectionable  worda 
•^assuming  them  to  be  objectionable — could  not  have  preju- 
diced the  defendant.  But  we  uphold  the  order  of  the  court 
upon  the  ground  that,  in  yiew  of  the  particular  objection 
made,  the  ruling  was  undoubtedly  sound. 

It  is  urged  that  the  court  erred  in  giving  the  following  in- 
struction: ''You  are  instructed  that  each  and  every  fact  and 
circumstance  relied  upon  by  the  prosecution  to  establish  the 
guilt  of  the  defendant  must  be  proved  by  the  evidence  b^ond 
all  reasonable  doubt,  and  if  the  jury  are  not  satisfied  beyond 
all  reasonable  doubts  that  each  such  fact  and  circumstance 
has  been  proven  it  is  your  duly  to  find  a  verdict  of  not 
guilty."  The  suggestion  made  in  reference  to  this  instruc- 
tion seems  exceedingly  hypercritical  and  destitute  of  any 
merit.  It  would  be  unreasonable  to  hold  that  to  the  average 
mind  the  language  used  could  mean  anything  more  or  less 
than  that  the  burden  is  upon  the  prosecution  to  establish  be- 
yond a  reasonable  doubt  the  crime  charged  against  the  de- 
fendant, and  that  if  any  fact  or  circumstance  necessary  to 
constitute  such  crime  is  not  so  established  the  defendant  must 
be  acquitted.  The  only  other  inference  likely  to  be  drawn 
is  that  the  burden  is  upon  the  people  to  prove  all  the  facts 
and  circumstances  which  the  prosecution  has  introduced  in 
evidence,  whether  material  or  not,  to  establish  the  crime. 
This,  it  is  needless  to  say,  is  stating  the  law  more  favorably 
to  defendant  than  he  has  a  right  to  demand.  But  if  we  con- 
cede that  the  instruction,  standing  apart,  might  be  deemed 
somewhat  obscure,  no  such  imputation  can  be  made  when  we 
consider  it  in  connection  with  the  other  instructions  given 
by  the  court  wherein  the  people's  duty  to  prove  beyond  a 
reasonable  doubt  all  the  elements  of  the  crime  charged  was 
clearly  set  forth. 

Appellant  also  assails  the  following  portion  of  one  of  the 
instructions  given:  ''This  presumption  of  innocence  attaches 
to  every  stage  of  the  case  and  to  every  fact  essential  to  a  con- 
viction and  remains  with  the  defendant  throughout  the  trial 
until  the  contrary  is  established  by  proof  beyond  a  reasonable 
doubt."  The  contention  is  made  that  the  presumption  of  in- 
nocence remains  with  the  defendant  until  a  verdict  is  ren- 
dered and  not  simply  "until  the  contrary  ia  established  by 
proof  beyond  a  reasonable  doubt" 
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In  People  v.  Arlington,  131  Cal.  235,  [63  Pac.  347,  349],  a 
similar  instruction  was  npheld  by  the  supreme  court  in  the 
following  language:  **The  court  told  the  jury  that  *  it  is  a 
presumption  that  abides  with  him  throughout  the  trial  of  the 
case/  and  we  do  not  think  the  language  'until  the  evidence 
convinces  you  to  the  contrary  beyond  all  reasonable  doubt' 
conveyed  the  impression  that  the  presumption  ceased  to  oper- 
ate at  the  close  of  the  evidence  of  the  prosecution  or  at  any 
time  before  the  jury  had  finally  determined  upon  a  verdict 
The  court  meant  and,  we  think,  must  have  been  by  the  jury 
understood  to  mean  that  the  presumption  remained  to  the 
last  with  defendant  and  until  in  their  deliberations  upon  the 
evidence  they  became  convinced  of  his  guilt."  That  decision 
is  controlling  here.  But,  again,  appellant  cannot  complain 
of  the  instruction  because  he  requested  the  court  to  so  in- 
struct the  jury,  as  shown  in  the  transcript,  folios  180-182. 
The  court  instructed  the  jury  in  the  identical  language  re- 
quested by  appellant.  It  needs  no  citation  of  authorities  un- 
der such  circumstances  to  show  that  appellant  cannot  com- 
plain, even  granting  that  the  instruction  fails  to  state  the  law 
correctly. 

The  only  other  point  made  is  that  the  court  erred  in  re- 
fusing to  give  all  of  a  certain  instruction  requested  by  de- 
fendant. The  part  eliminated  reads  as  follows:  ''And  you 
are  further  instructed  that  the  law  presumes  that  if  the  de- 
fendant was  an  officer  and  acting  as  such  at  the  time  of  the 
alleged  homicide  that  he  was  doing  his  duty."  Appellant 
seeks  to  justify  his  contention  by  citing  subdivision  15  of  sec- 
tion 1963,  Code  of  Civil  Procedure,  which  provides  that  it  i& 
presumed  "that  official  duty  has  been  regularly  performed"; 
but  the  proposed  instruction  goes  far  beyond  the  presump- 
tion of  the  regular  performance  of  official  duty.  It  conveys 
the  suggestion  that  if  the  defendant  was  an  officer  he  had  a 
right  to  kill  the  deceased.  Peace  officers  are  justly  invested, 
under  our  law,  with  considerable  discretion  and  power,  but 
it  could  hardly  be  contended  seriously  that  a  homicide  com- 
mitted by  one  is  presumed  to  be  justifiable  simply  because  of 
his  official  position.  At  best  the  instruction  was  obscure  and 
misleading.  As  far  as  it  inferentially  contained  a  correct 
legal  principle  it  was  covered  by  instructions  given.  Besides^ 
it  does  not  appear  that  it  was  requested  by  appellant 
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We  have  examiDed  with  anxious  care  all  the  suggestions 
made  and  authorities  cited  by  counsel,  but  we  find  in  the  rec- 
ord no  error  whatever.    The  judgment  and  order  are  affirmed. 

Hart,  J.,  and  Chipman,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
hy  the  supreme  court  on  June  17, 1907. 


[Cfr.  No.  822.    Third  Appellate  Distriet.— April  28,  1907.] 

DAVID  PEINE,  Respondent,  v.  MARGARET  A.  DUNCAN, 

Appellant. 

Appeal — ^Dismissal — ^Failubx  to  Tax  Tbansoript  m  Tims. — An  ap- 
peal from  a  judgment  must  be  dismiBsed  for  a  failure  to  file  the 
transcript  on  appeal  within  forty  days  after  the  appeal  is  per- 
fected if  no  proceeding  is  pending  for  the  settlement  of  a  bill  of 
exceptions  or  statement  to  be  used  on  the  appeaL 

I». — ^Dismissal  op  Pekdino  Peoosedings — ^Lafsb  op  Timb« — ^Where  all 
pending  proceedings  to  settle  a  statement  on  motion  for  a  new  trial 
and  aU  proceedings  on  the  motion  were  dismissed,  and  more  than 
forty  days  thereafter  had  elapsed  without  filing  a  transcript  on 
appeal  from  the  judgment,  and  no  appeal  from  the  order  was  taken 
within  the  time  prescribed  by  law,  and  there  is  no  answer  to  the 
motion  to  dismiss  the  appeal  from  the  judgment,  it  must  be  dif- 
missed. 

MOTION  to  dismiss  an  appeal  from  a  judgment  of  the 
Superior  Court  of  Colusa  County.    W.  M.  Finch,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  F.  Purkitt,  and  C.  L.  Donohoe,  for  Appellant. 

Thomas  Rutledge,  for  Respondent. 

CHIPMAN,  P.  J. — ^Motion  to  dismiss  the  appeal  from  the 
judgment. 

It  appears  that  final  judgment  was  entered  in  this  case  on 
January  15, 1906 ;  on  July  13, 1906,  the  defendant  served  no- 

6  Gal  App.^28 
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tice  of  appeal  and  on  July  14,  1906,  filed  herein  an  under- 
taking on  appeal ;  no  bill  of  exceptions,  or  statement,  or  state- 
ment on  appeal  has  been  settled  or  filed;  on  November  17, 
1906,  the  trial  court  made  and  entered  its  order  dismissing 
all  proceedings  by  defendant  for  the  purpose  of  settling  her 
statement  on  motion  for  a  new  trial;  notice  of  appeal  from 
said  last-named  order  was  not  filed  herein  until  January  17, 
1907;  appellant  has  not  requested  the  clerk  of  the  court  to 
certify  to  a  correct  transcript  of  the  record  in  said  cause. 
The  papers  on  the  motion  to  dismiss  the  appeal  were  filed  in 
this  court  February  8,  1907,  prior  to  which  time  service  of 
notice  was  duly  made  upon  appellant. 

The  ground  of  the  motion  is  ''that  appellant  has  not  filed 
in  this  Court  a  transcript  of  the  record  in  said  cause  or  any 
transcript,  and  that  on  the  17th  day  of  November,  1906,  the 
said  Superior  Court  of  the  County  of  Colusa  in  said  cause 
entered  its  order  dismissing  all  proceedings  then  pending  for 
the  settlement  of  the  statement  on  said  motion  for  a  new 
trial,  and  all  proceedings  for  a  new  trial  of  said  cause  in- 
stituted by  said  appellant,  and  that  no  appeal  has  been  taken 
by  said  appellant  from  said  last-mentioned  order  within  the 
time  allowed  by  law."  Appellant  makes  no  answer  to  said 
motion  and  has  failed  to  appear. 

Bule  II  of  this  court  [144  Cal.  x]  requires  that  the  tran- 
script in  a  civil  action  be  filed  within  forty  days  after  the 
appeal  is  perfected ;  provided  that  there  be  then  pending  no 
proceeding  for  the  settlement  of  a  bill  of  exceptions  or  a  state- 
ment which  may  be  urged  in  support  of  such  appeal.  Here, 
whatever  of  such  proceedings  as  had  been  pending  were  dis- 
missed November  17, 1906,  and  were  no  longer  pending.  Rule 
y  [144  Cal.  xli]  provides  that  if  the  transcript  or  the  record 
be  not  filed  within  the  time  prescribed,  the  appeal  may  be 
dismissed  on  motion,  upon  notice  given.  If,  however,  the 
transcript,  though  not  filed  within  the  time  prescribed,  be  on 
file  at  the  time  such  notice  is  given,  that  fact  shall  be  suffi- 
cient answer  to  the  motion. 

There  being  no  answer  to  the  motion  in  any  form,  and  the 
facts  above  set  forth  being  uncontroverted,  the  appeal  from 
the  judgment  must  be  dismissed,  and  it  is  so  ordered. 

Burnett.  J*,  and  Hart,  J.,  concurred. 
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[Giv.  No.  838.    Seeond  Appellate  Di8triet.^Aprfl  24,  1907.] 

PEOPLE'S  LTOfBEB  COlVtPANT,  Respondent,  v.  ALEX 
GILLARD  et  al.,  Defendants  j  J.  F.  WHITE  and  0.  F. 
HICKSON,  AppeUants. 

Bond  of  Bunj>iNo  Contractor— Validitt  at  Oommon  Law — ^Appeal — 
Law  or  the  Case. — ^Where,  upon  a  former  appeal,  the  question  was 
raiaed  whether  section  1203  of  the  Code  of  Civil  Procedure,  under 
which  a  contractor's  bond  was  given,  was  constitutional,  and  it  was 
held  that  the  bond,  having  been  Toluntarily  given,  was  Talid  and 
enforceable  as  a  comraon-law  bond,  said  decision  is  the  law  of  the 
ease  upon  a  second  appeal,  where  the  voluntary  issue  of  the  bond 
does  not  appear  to  have  been  in  issue. 

Id. — Purview  oi*  Law  or  the  Case. — The  law  of  the  ease  is  not  eon- 
fined,  in  this  state,  to  that  portion  of  the  opinion  of  the  appellate 
eourt  which  can  be  said  to  be  strictlj  essential  to  the  disposition 
made  of  the  case. 

lb. — Changes  Made  Pursuant  to  Bxuldtsq  Contraot — PLEADmo — 
Findings. — Where,  pursuant  to  the  decision  made  on  the  former 
appeal,  the  complaint  was  allowed  to  be  amended,  to  set  forth 
changes  made  pursuant  to  the  terms  of  the  contract,  in  an  action 
against  the  sureties  on  the  contractor's  bond,  and  issues  were  joined 
thereupon,  a  finding  that  the  changes  were  made  pursuant  to  the 
contract   conforms  to  the  amended  complaint 

Id. — Statute  or  Limitations — ^Amended  Complaint. — The  amended 
complaint  setting  out  the  change  provided  for  in  the  contract  did 
not  state  a  new  cause  of  action,  foreign  to  the  case,  made  in  the 
original  complaint,  on  the  contractor's  bond,  so  as  to  allow  a  plea 
of  the  statute  of  limitations  thereto. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Walter  Bordwell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  S.  Chapman,  and  Ward  Chapman,  for  Appellants. 

Blackstock  &  Orr,  and  L.  B.  Slosson,  for  Respondent. 

TAGGART,  J. — ^Appeal  from  judgment  in  favor  of  plain- 
tiff and  from  an  order  denying  motion  of  defendants  White 
and  Hickson  for  a  new  triaL 
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Plaintiff  famished  material  to  the  defendants  Oillard  and 
Leary  as  contractors  to  be  used  in  the  construction  of  a  high 
school  building  in  the  town  of  San  Buenaventura.  Defend- 
ants White,  Hickson  and  Darancette  were  sureties  on  a  bond 
in  the  penal  sum  of  $7,000  given  to  insure  the  faithful  per- 
formance of  the  contract  entered  into  by  Oillard  and  Leaiy 
with  the  trustees  of  the  high  school  district,  and  the  pa3anent 
of  all  just  claims  against  said  building  for  labor  and  mar 
terial.  Said  bond  being  conditioned  to  inure  to  and  for  the 
use  and  benefit  of  any  and  all  persons  who  perform  labor 
for  or  furnish  materials  to  the  said  contractors  (in  pursuance 
of  said  contract),  etc. 

The  action  is  brought  against  the  contractors  and  sureties 
on  the  bond.  It  was  dismissed  as  to  Darancette  and  judg- 
ment given  against  the  other  defendants  for  $1,753.97  and 
costs.  Oillard  and  Leary  made  default  and  the  defendants 
White  and  Hickson  appeared  and  defended  and  now  appeal 
from  the  judgment  and  order  aforesaid. 

Appellants  urge  in  support  of  their  appeal  and  as  reasons 
for  reversing  said  judgment  and  order:  (1)  That  the  bond 
upon  which  their  liability  rests  was  given  pursuant  to  section 
1203  of  the  Code  of  Civil  Procedure,  that  that  section  is  un- 
constitutional and  any  bond  given  in  pursuance  of  it  is  void 
and  unenforceable;  (2)  that  the  action  was  barred  by  the 
statute  of  limitations;  and  (3)  that  the  court  erred  in  sus- 
taining plaintiff's  objections  to  certain  testimony  offered  in 
evidence  by  the  defendants. 

This  is  the  second  appeal.  On  the  former  appeal  the  su- 
preme court  directly  decided  the  question  raised  by  the  first 
ground  of  appeal  here  presented.  It  was  held  that  the  bond 
in  question  "derives  force  from  its  provisions  and  not  from 
the  statute,"  and  that  it  "may  be  enforced."  No  such  other 
or  different  attack  is  now  made  upon  the  sufficiency  of  the 
bond  as  to  bring  the  case  within  the  rule  declared  in  Ander- 
son  V.  Hancock,  64  Cal.  455,  [2  Pac.  31],  and  similar  cases. 
The  determination  of  the  character  and  validity  of  the  bond 
was  the  decision  by  the  supreme  court  of  a  question  of  law, 
as  distinguished  from  an  inference  or  finding  of  fact  made 
by  that  court.  (Wallace  v.  8isso%  114  Cal.  45,  [45  Pac 
1000].)  The  validity  or  enforceability  of  the  bond  did  not 
then,  and  does  not  now,  depend  upon  the  determination  of 
any  issue  of  fact.    The  ruling  on  the  former  appeal  was 
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predicated  on  the  admitted  truthfulness  of  the  allegation  in 
the  original  complaint  that  the  bond  was  ''given  in  pursu- 
ance of  section  1203."  The  question  arises  now  upon  the 
undisputed  finding  of  the  court  to  the  same  effect.  The 
finding  "That  said  bond  was  given  hy  defendants,  Gillard 
and  Leary,  in  pursuance  of  the  provisions  of  section  1203 
of  the  Code  of  Civil  Procedure,"  responds  to  and  covers  aU 
the  issues  raised  by  appellants'  answer  to  the  amended  com- 
plaint as  to  the  validity  of  the  bond.  Appellants  contend 
that  an  issue  of  fact  was  presented  by  the  pleadings  upon 
the  second  trial  as  to  whether  or  not  the  bond  was  voluntarily 
given.  The  answer  to  the  amended  complaint  does  not  allege 
that  the  bond  was  not  voluntarily  given,  and  the  record  fails 
to  show  that  any  such  issue  of  fact  was  before  the  trial 
court. 

The  objections  to  the  sufiiciency  of  the  complaint  in  the 
respect  here  under  consideration,  made  on  the  first  appeal, 
were:  (1)  Section  1203  is  unconstitutional;  (2)  the  act  being 
void,  the  bond  made  pursuant  to  it  is  void;  and  (3)  ''The 
bond  being  a  statutory  bond,  the  right  to  sue  on  it  comes  alone 
from  the  statute,  and  that  the  complaint  must  set  forth  the 
facts  on  which  the  statutory  right  of  action  depends,  which 
it  is  claimed  the  complaint  fails  to  do."  {People's  Lumber 
Co.  V.  Oillard,  136  Cal.  57,  [68  Pac.  576].)  The  supreme 
court  says,  in  effect,  passing  over  the  objection  as  presented 
by  the  first  two  grounds,  and  admitting  that  the  bond  is,  in 
form,  a  statutory  bond,  the  right  to  sue  on  it  does  not  come 
alone  from  the  statute.  It  was  voluntarily  made,  and  may  be 
enforced  as  a  common-law  bond. 

If  the  determination  of  the  law  of  the  case  here  resolves 
itself  into  a  question  of  whether  or  not  the  opinion  of  the 
supreme  court  on  the  former  appeal  in  relation  to  the  validity 
of  the  bond  under  consideration  was  dictum,  the  rule  in  this 
state  is  clear.  Other  jurisdictions  have  taken  other  views, 
and  the  range  of  the  authorities  on  this  question  is  thus  stated 
in  Bouvier:  "According  to  the  more  rigid  rule,  an  expression 
of  opinion  however  deliberate  upon  a  question  however  fully 
argued,  if  not  essential  to  the  disposition  that  was  made 
of  the  case,  may  be  regarded  as  a  dictum;  but  it  is,  on  the 
other  hand,  said  that  it  is  difficult  to  see  why,  in  a  philosophi- 
cal point  of  view,  the  opinion  of  the  court  is  not  as  persuasive 
on  all  the  points  which  were  so  involved  in  the  cause  that  it 
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was  the  duty  of  counsel  to  argue  them,  and  which  were  de- 
liberately passed  over  by  the  court,  as  if  the  decision  had 
hung  upon  but  one  point.'' 

Since  an  early  date  the  supreme  court  of  this  state  has 
refused  to  adopt  the  rule  which  confines  the  law  of  the  case 
to  that  portion  of  the  opinion  of  the  appellate  court  which 
can  be  said  to  be  strictly  essential  to  the  disposition  made  of 
the  case.  {Dewey  v.  Gray,  2  Cal.  374;  Qunter  v.  Laffan,  7 
Cal.  589;  Davidson  v.  Dallas,  15  Cal.  84;  Phelan  v.  San 
Francisco,  20  Cal.  39 ;  Table  Mountain  v.  Siranahan,  21  CaL 
548;  Qwinn  v.  Hamilton,  75  Cal.  266,  [17  Pac.  212] ;  Page  v. 
Fowler,  37  Cal.  105;  Porter  v.  Muller,  112  Cal.  366,  [44  Pac. 
729].)  In  Phelan  v.  San  Francisco,  20  Cal.  39,  Field,  C. 
J.,  states  the  rule  of  the  law  of  the  case  as  follows:  ''A 
previous  ruling  by  the  appellate  court  upon  a  point  distinctly 
made  may  be  only  authority  in  other  cases,  to  be  followed 
and  affirmed,  or  to  be  modified  or  overruled  according  to 
its  intrinsic  merits ;  but  in  the  case  in  which  it  is  made  it  is 
more  than  authority;  it  is  a  final  adjudication,  from  the 
consequences  of  which  the  court  cannot  depart,  nor  the  par- 
ties relieve  themselves."  The  reason  for  the  rule  of  the  law 
of  the  case  is  said  in  some  of  the  cases  to  rest  upon  the  doc- 
trine of  res  adjudicata  {Soule  v.  Dawes,  14  Cal.  250) ;  in  oth- 
ers, upon  the  want  of  power,  when  the  cause  has  gone  beyond 
the  jurisdiction  of  the  appellate  court,  for  it  to  annul  or  re- 
verse its  decree  or  judgment  for  any  error  of  fact  or  law, 
and  because  the  rule  is  necessary  as  a  matter  of  public  policy 
{Sharon  v.  Sharon,  79  Cal.  654,  [22  Pac.  26] .)  Considered 
by  the  rule  of  res  adjudicata  the  authorities  are  conclusive, 
and  no  clear  distinction  can  be  drawn  between  the  rule  of 
res  adjudicata  and  the  rule  of  finality  of  decision  declared 
in  the  latter  case.  {Sharon  v.  Sharon,  79  Cal.  654,  [22  Pac. 
26].) 

It  is  immaterial  that  the  decision  was  erroneous ;  the  rule  is 
the  same  in  all  cases,  regardless  of  the  correctness  of  the  de- 
cision. {Page  v.  Fowler,  37  CaL  105;  Sharon  v.  Sharon,  79 
Cal.  654,  [22  Pac.  26].) 

As  we  read  the  opinion  in  Wixson  v.  Devine,  80  Cal.  385, 
22  Pac.  224,  there  is  nothing  in  conflict  with  the  decisions  in 
the  foregoing  cases  in  respect  to  this  question.  In  that  case 
the  court  is  considering  expressions  of  opinion  which  are 
purely  ** obiter.^*    Of  the  portions  of  the  opinions  referred 
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to  in  that  case  the  court  says:  '^They  were  not  the  subject 
of  review  on  his  appeal.  There  was  no  occasion,  therefore, 
for  this  court  on  that  appeal  to  say  anything  as  to  the  cor- 
rectness or  incorrectness  of  these  rulings." 

The  language  here  under  consideration  was  in  no  sense 
"o5i*er."  The  questions  of  the  constitutionality  of  section 
1203  of  the  Code  of  Civil  Procedure,  and  the  validity  of  the 
obligation  upon  which  this  action  was  brought,  were  directly 
presented  and  argued  by  counsel,  and  decided  by  the  court 
on  the  former  appeal;  and,  had  the  decision  of  the  court  at 
that  time  upon  this  question  been  in  favor  of  appellants,  it 
would  have  concluded  the  case.  If  it  be  conceded  that  the 
opinion  was  dictum  at  all,  it  would  have  to  be  classified  as 
judicial  as  distinguished  from  obiter. 

Whatever  opinion  we  may  entertain  as  to  the  policy  of  the 
rule,  or  the  validity  of  the  bond,  it  is  clear  from  the  authori- 
ties that  it  was  the  duty  of  the  superior  court  and  it  is  our 
duty  to  hold  the  bond  valid  and  enforceable,  under  the  law 
of  the  case. 

The  contract  contained  the  following  clause:  *' Third. 
Should  the  said  board  of  trustees  at  any  time  during  the 
progress  of  said  building  request  any  alterations,  deviations, 
additions,  or  omissions  from  the  said  contract,  specifications, 
or  plans,  they  shall  be  at  liberty  to  do  so,  and  the  same  shall 
in  no  way  affect  or  make  void  the  contract,  but  will  be  added 
to  or  deducted  from  the  amount  of  said  contract  price,  as 
the  case  may  be,  by  a  fair  and  reasonable  valuation."  The 
original  complaint  counted  upon  material  furnished  under, 
and  a  breach  of,  the  contract  generally,  as  the  measure  of 
defendants'  liability  on  the  bond.  After  the  former  appeal 
the  complaint  was  amended  to  meet  the  suggestions  of  the  su- 
preme court  in  regard  to  these  matters  upon  which  the  rever- 
sal of  the  judgment  was  based.  In  the  amended  complaint 
certain  changes  in  the  contract  and  building  are  alleged  to 
have  been  made  under  and  pursuant  to  the  above-mentioned 
clause,  after  the  execution  of  the  said  contract.  Issues  of  fact 
were  joined  by  the  answer,  upon  th?>  questions  whether  or 
not  these  changes  were  made  pursuant  to  the  provisions  of  the 
contract  or  otherwise,  and  whether  or  not  the  changes  so  made 
materially  altered  the  contract  so  as  to  relieve  the  defendant 
sureties  from  their  obligation  on  the  bond.  The  trial  court 
found  the  changes  to  have  been  made  pursuant  to  the  con- 
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tract  and  not  otherwise.  This  finding  was  in  conformity  with 
the  allegations  of  the  amended  complaint. 

To  sustain  their  plea  of  the  statute  of  limitation  appel- 
lants contend  that  because  of  the  additional  allegations  as  to 
the  changes  made  under  this  contract,  the  amended  com- 
plaint states  a  new  and  different  cause  of  action,  and  that 
as  to  the  cause  therein  stated  the  action  was  not  commenced 
until  the  amended  complaint  was  filed.  The  language  of 
the  opinion  of  the  commissioner  on  the  former  appeal  is  quoted 
in  appellants'  brief  as  an  apparent  authority  for  the  con- 
tention that  the  amended  complaint  counts  on  a  ^*  different 
contract.*'  The  language  quoted  shows  upon  its  face  that  it 
refers  to  the  claim  of  the  appellants  that  the  contract  was 
changed  and  modified  independent  of  its  own  provisions. 
Changes  or  alterations  made  in  conformity  with  the  provisions 
of  the  contract  were  not  being  considered  when  the  language 
quoted  was  used.  The  allegations  setting  out  the  changes 
provided  for  in  the  contract  do  not  state  a  new  or  different 
cause  of  action  foreign  to  the  original  complaint.  {Frost  v. 
Witter,  132  Cal.  425,  [84  Am.  St  Rep.  53,  64  Pae.  705].) 
The  measure  of  the  recovery  asked  is  still  based  upon  the 
material  furnished  for  the  high  school  building  under  the  con- 
tract, and  defendants'  liability  to  pay  is  based  upon  a  breach 
of  the  same  conditions  of  the  bond,  under  the  amended  com- 
plaint, that  it  was  under  the  original  complaint. 

The  error  specified  in  the  record  relating  to  the  refusal  of 
the  court  to  permit  the  witness  Leary  to  continue  his  statement 
in  regard  to  the  board  of  trustees  not  agreeing  to  pay  for  al- 
terations made  is  not  urged  in  appellants'  brief.  The  testi- 
mony was  in  direct  conflict  with  the  provisions  of  the  written 
contract,  and  the  ruling  of  the  court  might  be  justified  on  that 
ground,  but  since  the  matter  is  not  presented,  we  assume  that 
it  is  not  relied  upon  by  appellants.  We  see  no  error  in  the 
record  to  justify  a  reversal  of  the  judgment  or  order  com- 
plained of. 

Judgment  and  order  afiirmed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  20,  1907. 


April,  1907.]    Abohibalo  Estate  t;.  Mattbson.  441 


[CiT.  No.  306.    Third  Appeflate  Bistrict.— April  24,  lf07.] 

AECHIBALD  ESTATE,  a  Corporation,  AppeUant,  v.  A. 

H.  MATTESON,  Respondent. 

Action  vob  Monkt  Loankd— Evidxnoe — Ebrob  in  Nonsxtit. — In  an  ae- 
tion  for  money  loaned  hj  a  corpora tion,  where  the  plaintiff's  evi- 
dence showed  that  the  corporation  had  authorized  its  president  offi- 
eiallj,  as  snch,  to  draw  cheeks  for  the  moneys ;  that  he  had  no  money 
in  bank  to  his  own  credit;  that  the  checks  of  the  corporation  were 
si^ed  by  him  officially  in  favor  of  the  defendant  for  the  amount 
of  the  alleged  loan,  and  were  cashed  by  defendant  and  returned 
to  the  secretary,  after  the  president's  death;  that  defendant  had 
admitted  receiving  the  money;  that  it  had  not  been  repaid;  and 
that  the  deceased  president  had  stated  to  the  secretary  that  the 
money  had  been  loaned  to  the  defendant — the  court  erred  in 
granting  a  nonsuit. 

Id. — EFraoT  ov  Motion  fob  Nonsuit — ^Dbxubbbb  to  Eyidenob — Ques- 
tion ov  Law — iNrERENCXs  or  Fact. — A  motion  for  a  nonsuit  can- 
not be  granted  where  plaintiff's  evidence  tendi  to  establish  the 
material  averments  of  the  complaint.  The  motion  operates  practi- 
cally as  a  demurrer  to  plaintiff's  evidence,  and  assumes  the  truth  of 
the  facts  proved  and  of  all  reasonable  presumptions  and  inferences 
of  fact  therefrom,  and  presents  a  pure  question  of  law  for  the  court. 

Id. — Inoo  mpstxnt  Evidbkob — He  absat — GBoss-szAif  in  ation.^ — ^Where 
hearsay  evidence  which  had  been  excluded  in  chief  was  brought  out 
by  the  defendant  on  cross-examination  of  the  secretary,  as  to 
declarations  made  by  the  deceased  president,  effect  must  be  given 
to  it  on  the  motion  for  nonsuit.  Error  in  admitting  evidence  for 
the  plaintiff  cannot  be  reviewed  on  motion  for  a  nonsuit. 

[p. — Inappropriate  Findings  on  Motion — Credibility  ov  Witnesses — 
Probative  Power. — It  was  inappropriate  for  the  court  to  make 
findings  of  fact  on  the  motion  for  a  nonsuit.  The  question  of  the 
credibility  of  witnesses  cannot  arise  upon  such  motion  except  to 
give  to  the  testimony  for  plaintiff  its  full  probative  power. 

Id. — Trial  bt  Cowp — iMif  atebial  Distinction  as  to  Nonsuit. — There 
is  no  difference  in  the  power  and  duty  of  the  court,  when  sitting  as  a 
jury,  and  when  trying  a  case  by  jury,  as  regards  the  decision  of  a 
motion  for  nonsuit,  the  rules  for  the  decision  of  which  are  the 
same  in  either  case.  The  only  question  to  be  decided  is  whether 
plaintiff's  evidence  has  made  a  prima  facie  case. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ma* 
dera  County.      W.  M.  Conley,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
R.  L.  Hargrove,  for  Appellant. 
Raleigh  E.  Rhodes,  for  Respondent 

HART,  J. — The  plaintiff  corporation  brought  this  action  to 
obtain  judgment  from  the  defendant  for  the  sum  of  $1,050,  al- 
leged to  have  been  loaned  by  the  former  to  the  latter.  When 
plaintiff  rested  its  case,  the  court,  upon  the  application  of  de- 
fendant, granted  a  nonsuit,  and  it  is  from  this  judgment  of 
nonsuit,  upon  a  bill  of  exceptions,  that  this  appeal  is  taken* 

This  cause  has  previously  been  before  this  court  on  an 
Appeal  from  a  judgment  of  nonsuit,  and  the  judgment 
reversed.  {Archibald  Estate  v.  Matteson  (CaL),  84  Pac. 
840.)  The  reversal  was  based  upon  the  proposition,  accord- 
ing to  the  opinion  filed  in  the  case,  that  there  was  evidence 
disclosed  by  the  record  tending  to  establish  the  material  aver- 
ments  of  the  complaint,  and  that,  therefore,  the  court  erred 
in  ordering  a  nonsuit. 

The  learned  judge  of  the  court  below,  in  granting  a  non- 
suit in  the  case  now  before  us,  filed  findings  of  fact  and  con- 
clusions of  law.  He  also  filed  a  written  opinion  (which  is 
incorporated  in  the  opening  brief  of  counsel  for  appellant) 
setting  forth  the  reasons  upon  which  he  reached  his  condu* 
sion  upon  the  motion  for  a  nonsuit. 

There  was  but  one  witness,  W.  J.  Archibald,  secretary  of 
corporation  plaintiff,  produced  upon  behalf  of  plaintiff,  and 
his  testimony,  together  with  certain  documentary  evidence,  in- 
troduced into  the  record  all  the  facts  upon  which  plaintiff 
seemed  to  have  relied  and  from  the  character  of  which  the 
court  felt  justified  in  making  its  ruling,  resulting  in  the 
granting  of  the  nonsuit. 

From  the  evidence  thus  adduced  we  learn  that  the  Archi- 
bald Estate  was  organized  as  a  corporation  on  the  eleventh 
day  of  May,  1904 ;  that  on  the  fourth  day  of  June,  1904,  there 
was  held  by  the  directors  of  the  corporation  a  meeting,  at 
which,  with  the  transaction  of  other  business,  J.  P.  Archibald 
was  elected  president  of  the  corporation  or  of  the  said  board 
of  directors  thereof,  and  W.  J.  Archibald,  the  witness  (and  a 
nephew  of  J.  F.  Archibald),  was  made  secretary;  that  on 
June  4, 1904,  J.  F.  Archibald,  the  president^  eta.,  executed  a 
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deed  transferring  to  said  corporation  all  the  real  and  per- 
sonal property  of  which  he  was  seised  and  possessed,  and  that 
on  July  5,  1904,  he  turned  over  to  the  corporation  by  check 
all  the  money  he  had  on  deposit  in  the  Commercial  Bank  of 
Madera,  amounting  to  the  sum  of  $3,082.55.  This  check  and 
the  deed  conveying  the  real  and  personal  property  to  the 
corporation  were  offered  and  received  in  evidence.  On  the 
fourth  day  of  June,  1904,  the  board  of  directors  of  said 
corporation  passed  and  adopted  the  following  resolution, 
which  was  admitted  in  evidence  as  a  part  of  the  minutes  of 
the  proceedings  of  the  board  of  that  day :  "Resolved,  that  the 
President  of  this  corporation  be  and  he  is  authorized,  em- 
powered and  directed  to  draw  from  any  bank  or  person  or 
corporation  in  which  may  be  deposited  any  of  the  money  or 
funds  of  this  corporation,  upon  his  own  signature  and  re- 
quest, and  the  signature  of  the  Secretary  shall  not  be  neces- 
sary to  draw  said  money  or  funds." 

The  sum  claimed  to  have  been  loaned  by  plaintiff  to  defend- 
ant was  received  by  the  latter  in  two  different  amounts  or 
installments  in  the  form  of  checks.  These  checks  were  re- 
ceived in  evidence  and  were  as  follows : 

*' Madera,  Cal.,  September  1,  1904. 

"Commercial  Bank  of  Madera.    Pay  to  the  order  of  A.  H. 
Matteson  the  amount  Eight  Hundred  dollars. 
•'$800.00  (Signed)     J.  P.  ARCHIBALD,  Pres/' 

(Indorsed)     (Signed)     "A.  H.  MATTESON.'' 

(Across  the  face  is  stamped)     "Paid,  9 — 2 — 04.'' 

"No.  Madera,  Cal.,  October  22nd,  1904. 

''Commercial  Bank  of  Madera.    Pay  to  the  order  of  A.  H. 

Matteson  amount  two  hundred  fifty  dollars. 

"$250.00  (Signed)        J.  F.  ARCHIBALD,  Pres." 

(Indorsed)     (Signed)     "A.  H.  MATTESON." 

(Across  the  face  is  stamped)     "Paid,  10—2—04." 

The  evidence  shows  that  J.  F.  Archibald  died  on  the  thir- 
teenth day  of  November,  1904.  The  witness  W.  J.  Archi- 
bald stated  that  said  checks  were  drawn  on  the  funds  of  the 
corporation.  The  passbook  of  the  Archibald  Estate  issued  by 
the  Commercial  Bank  of  Madera,  showing  that  the  corpora^ 
tion  had  sufficient  money  on  deposit  in  that  institution  to 
eaah  said  checks,  was  admitted  in  evidence.    Witness  Archi- 
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bald  testified  that  the  bank  in  which  the  money  of  plaintiff 
was  deposited  was  instructed  to  pay  money  on  checks  issued 
by  J.  F.  Archibald  and  signed  by  him  as  president,  in  ac- 
cordance with  the  resolution  to  that  effect  adopted  by  the 
board  of  directors  on  the  fourth  day  of  June,  1904.  He 
further  testified  that  the  deceased,  J.  F.  Archibald,  had  no 
money  in  his  individual  name  on  deposit  in  said  bank ;  that 
he  had  held  conversations  with  deceased  prior  to  his  death,  in 
which  the  latter  had  declared  that  he  had  loaned  the  money 
to  the  defendant ;  that  on  the  twenty-first  day  of  November, 
1904,  the  board  of  directors  of  the  plaintiff  held  a  meeting  at 
which  a  resolution  was  adopted  directing  that  a  demand  be 
made  upon  the  defendant  for  the  payment  to  the  corporation 
of  the  sum  of  money  in  dispute ;  that  previous  to  the  insti* 
tution  of  this  suit,  he  held  a  conversation  with  the  defendant, 
who  then  admitted  having  received  the  money  on  the  checks 
heretofore  referred  to;  that  there  was  no  written  evidence 
either  by  note  or  mortgage  or  other  written  contract,  of  the 
alleged  transaction  between  the  plaintiff  and  defendant ;  that 
during  the  lifetime  of  the  deceased  and  after  the  organiza- 
tion  of  the  corporation  all  moneys  withdrawn  from  the  Com- 
mercial Bank  of  Madera  by  the  corporation  were  so  drawn  by 
checks  signed  '*J.  F.  Archibald,  Pres."  On  cross-examina* 
tion  this  witness  admitted  that  there  was  no  record  either  in 
the  minutes  of  the  proceedings  of  the  corporation  or  in  any 
other  book  kept  by  it  for  the  purpose  of  preserving  the  his- 
toiy  of  its  business  dealings,  of  the  alleged  transaction  be- 
tween plaintiff  and  defendant.  He  admitted  that  J.  F. 
Archibald  paid  personal  bills  and  accounts  against  himself 
through  checks  upon  the  Commercial  Bank  signed  by  him  as 
*'Pre8."  He  further  admitted  that  he  knew  nothing  of  the 
transaction  to  which  this  controversy  relates,  except  such 
knowledge  with  reference  thereto  as  he  had  obtained  from  an 
inspection  of  the  checks  after  they  had  been  cashed  and 
turned  over  to  plaintiff  by  the  bank,  and  such  information  as 
he  had  gathered  from  the  deceased  in  conversations  with 
him  upon  the  subject  before  his  death  and  that  learned 
from  the  defendant  himself  in  a  conversation  a  short  time  pre- 
ceding the  commencement  of  this  action.  In  other  words,  the 
witness  admitted  having  no  personal  knowledge  of  the  trans- 
action. 
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The  fads  thus  detailed  are  substantiallj  all  that  were  pre- 
sented hy  plaintiff  and  upon  which  it  rested  its  case. 

The  complaint  is  in  the  ordinary  and  usual  form  in  ac- 
tions for  money  had  and  received,  and  is  verified.  The  an- 
swer denies  the  averments  of  the  complaint  and  sets  up  a 
special  defense  to  the  effect  that  said  cause  of  action  ^Ms 
barred  by  the  provisions  of  section  1973  of  the  Code  of  Civil 
Procedure,'*  and  "particularly  subdivision  1  of  said  section/* 
and  by  way  of  a  plea  in  abatement  alleges,  that  if  the  defend- 
ant is  indebted  to  plaintiff  in  the  sum  sued  for  or  in  any 
other  sum,  the  action  is  prematurely  brought,  for  the  reason 
that  cause  therefor  has  not  accrued  to  plaintiff,  eto.  But 
it  does  not  appear  definitely  from  the  answer  how  or  why 
the  action  is  barred  or  was  prematurely  commenced,  nor  does 
the  evidence  furnish  any  light  upon  the  subject  The  only 
question,  therefore,  demanding  inquiry  and  discussion  is 
whether  or  not,  from  the  standpoint  of  the  evidence,  received 
upon  the  merits  of  the  transaction,  the  court  erred  in  its  or- 
der granting  the  nonsuit.  We  know  of  no  rule  of  law  more 
firmly  rooted  in  the  procedure  of  our  system  of  jurispru- 
dence than  that  which  forecloses  a  court  from  ordering  a  non- 
suit upon  the  close  of  plaintiff's  case  where  the  evidence  pre- 
sented 1^  the  plaintiff  tends  to  establish  the  material  aver- 
ments of  the  complaint.  A  motion  for  a  nonsuit  in  purpose 
and  effect  practically  operates  as  a  demurrer  to  the  evidence, 
and  must  therefore  assume  that  all  the  facts  given  in  evidence 
to  support  the  material  allegations  of  the  complaint  speak  the 
truth.  The  consequence  of  the  rule  as  thus  stated  is  that  a 
motion  for  a  nonsuit  presents  for  the  decision  of  the  court  a 
pure  question  of  law.  (Cravens  v.  Dewey,  13  Cal.  41;  D/yna- 
hue  V.  Gallavan,  43  Cal.  676;  Schroeder  v.  Schmidt,  74  Cal. 
460,  [16  Pac.  243] ;  Warner  v.  Darrow,  91  Cal.  311,  [27  Pac. 
737] ;  Goldstone  v.  Merchants'  etc.  Co.,  123  Cal.  631,  [56  Pac, 
776] ;  Wright  v.  Roseberry,  81  Cal.  87,  [22  Pac.  336].) 

The  sole  question,  therefore,  is:  Does  the  evidence  tend  to 
prove  the  material  averments  of  the  complaint  f  If  it  does, 
then  the  judgment  of  nonsuit  cannot  stand.  The  evidence 
must,  of  course,  establish  a  prima  facie  case.  The  proof  must 
be  sufficient  to  raise  more  than  a  mere  conjecture  or  surmise 
that  the  fact  is  as  alleged.  {Janin  v.  London  etc.  Bank,  92 
GaL  14,  [27  Am.  St.  Bep.  82,  27  Pac.  1100].)    But  where  the 
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evidence  and  the  presumptions  reasonably  arising  therefrom 
are  legally  sufficient  to  prove  the  material  allegations  of  the 
complaint,  a  nonsuit  should  be  denied.  {Felton  v.  Millard, 
81  CaL  540,  [21  Pac.  533].}  Or,  even  where  there  is  a  con- 
flict in  the  evidence,  and  some  evidence  tends  to  sustain  the 
plaintiff's  case,  a  motion  for  a  nonsuit  should  not  be  al- 
lowed. {Pacific  Mui.  L.  I.  Co.  v.  Fisher,  109  Cal.  567,  [42 
Pac.  154] ;  Wassermann  v.  Sloss,  117  Cal  425,  [59  Am.  St 
Rep.  209,  49  Pac.  566].)  The  record  here  shows  that  certain 
testimony  given  by  the  witness  Archibald  was  purely  second* 
ary  or  hearsay,  and  should  have  been  excluded,  and  it  may  be 
stated  that  where  objection  was  interposed  against  such  evi- 
dence the  court  promptly  and  properly  sustained  the  objeo- 
tion.  But  most  of  the  objectionable  testimony  referred  to 
was  brought  out  by  the  defendant  himself  upon  the  cross- 
examination  of  Archibald.  But  it  is  nevertheless  argued  by 
counsel  for  respondent  that  such  testimony  is  not  competent 
in  any  view  of  the  proposition  to  be  considered  in  the  deter- 
mination of  the  question  of  whether  or  not  a  nonsuit  should 
have  been  granted.  If  it  were  within  the  province  of  this 
court  upon  an  appeal  from  a  judgment  of  nonsuit  to  review 
errors  involved  in  admitting  incompetent  testimony,  the  re- 
spondent would  hardly  find  himself  in  a  position  to  com- 
plain. A  party  cannot  take  advantage  of  his  own  fault  or 
wrong.  This  is,  however,  a  proposition  which  cannot  enter 
into  the  consideration  of  the  question  of  whether  a  nonsuit 
should  or  should  not  have  been  granted,  for  even  if  evidence 
be  erroneously  admitted  against  objection,  but  tends  to  prove 
the  averments  of  the  complaint,  full  effect  must  be  given  to  it 
upon  motion  for  a  nonsuit.  {Wright  v.  Boseberry,  supra,) 
The  rule,  in  other  words,  is  that  where,  upon  a  motion  for  a 
nonsuit,  the  testimony  is  relevant  but  may  be  inadmissible  un- 
der some  rule  of  evidence,  and  is  admitted  either  without  or 
against  objection,  it  must  be  given  the  effect  of  its  full  pro- 
bative force.  "Error  in  admitting  evidence  for  the  plain- 
tiff cannot  be  reviewed  on  a  motion  for  a  nonsuit."  {O'Can' 
nor  V.  Hopper,  102  Cal.  528,  [36  Pac.  939].)  And  in  the 
consideration  of  a  motion  for  a  nonsuit  it  is  the  duty  of  the 
eourt  to  view  the  testimony  in  the  strongest  and  most  favor- 
aUo  light  for  the  plaintiff. 
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Do  the  facts  as  developed  by  the  evidence,  and  of  which 
we  have  presented  an  epitome,  sufficiently  meet  the  criterion 
established  by  the  rules  thus  declared,  or,  in  other  words, 
do  they  make  out  a  prima  facie  case  for  plaintiff! 

A  r6sum£  of  the  record  as  briefly  given  here  will  show  that 
there  is  proof  that  all  the  property,  real  and  personal,  in- 
cluding the  money  he  had  on  deposit  in  the  Commercial 
Bank,  was  transferred  by  J.  P.  Archibald  to  the  Archibald 
Estate  corporation;  that  the  corporation  authorized  said 
Archibald  to  draw  any  moneys  belonging  to  it  and  on  de- 
posit in  any  bank  or  with  any  corporation  or  person  on  his 
check,  signed  by  his  name  as  president  of  the  corporation; 
that  he  had  no  money  credited  to  his  individual  account  in 
the  Commercial  Bank  of  Madera;  that  the  defendant  ad- 
mitted having  received  the  sums  of  money  involved  in  the 
amount  in  dispute;  that  the  checks  through  and  by  which  said 
sums  were  paid  to  defendant  by  the  deceased  were  issued  on 
said  Commercial  Bank  and  signed  by  said  J.  F.  Archibald 
as  ''President'';  that  said  money  has  not  been  returned  or 
repaid  to  either  plaintiff  or  to  the  deceased ;  that  the  deceased 
in  his  lifetime  stated  to  the  secretary  of  the  corporation  that 
said  loan  had  been  made  to  said  defendant. 

We  think  the  evidence  and  **the  presumptions  reasonably 
arising  therefrom"  strongly  tend  to  establish  the  material 
averments  of  the  complaint,  or  at  least  sufficiently  so  tend 
as  to  compel,  under  the  principles  as  declared  by  the  courts, 
a  denial  of  a  motion  for  a  nonsuit.  These  facts  must,  as  seen, 
be  assumed  upon  the  motion  to  be  true,  and,  so  assuming 
them  to  import  verity,  and  giving  them  full  effect,  is  there 
any  ground  for  doubting  that  they  are  of  sufficient  probative 
force  to  persuade  the  conclusion  that  the  defendant  was  in- 
debted to  the  plaintiff!  The  fund  drawn  upon  to  secure  the 
money  received  by  the  defendant  is  shown  without  question 
to  have  been  that  of  plaintiff.  The  authority  of  Archibald 
to  draw  the  money  as  indicated  is  under  the  proof  equally 
without  question  or  doubt.  The  receipt  of  the  money  by  the 
defendant  is  an  uncontroverted  fact  in  the  record,  and  that 
the  deceased  was  acting  for  the  corporation  and  not  for  him- 
self individually  in  the  transaction  with  the  defendant  is  an 
inference  or  presumption  of  fact  reasonably  arising  from  the 
manner  in  which  the  checks  were  signed  and  from  the  fact 
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that  the  fund  upon  which  they  were  drawn  was  that  of  the 
plaintiff. 

It  must  certainly  be  admitted  that  the  last-mentioned  fact 
warrants  a  much  stronger  inference  that  the  transaction,  so 
far  as  J.  F.  Archibald's  participation  in  it  was  concerned,  was 
by  and  for  the  plaintiff,  than  it  would  afford  in  the  establish- 
ment of  resi)ondent's  contention  that  Archibald  acted  in  his 
individual  capacity  in  loaning  the  money  to  defendant.  It 
is  true  that  there  is  no  evidence  of  the  history  of  the  transac- 
tion to  be  found  in  the  records  or  books  of  the  Archibald  Es- 
tate, but  this  circumstance,  in  our  opinion,  does  not  ma- 
terially detract  from  the  strength  of  the  other  testimony,  for 
such  omission  may  or  might  be  accounted  for  upon  reasons 
perfectly  consistent  with  contractual  relations  involving  the 
transaction  between  the  plaintiff  and  defendant.  Whatever 
significance  might  be  attached  to  the  circumstance,  either  for 
or  against  the  contention  of  plaintiff,  by  the  jury  or  the 
judge  acting  as  such  in  the  determination  of  the  facts  upon 
the  merits  of  the  case,  is  a  matter  which  cannot  concern  the 
decision  upon  the  motion.  If  the  other  admitted  evidence 
tends  to  prove  the  material  allegations  of  the  complaint,  the 
circumstance  to  which  we  refer  is,  as  to  its  effect  upon  the 
ruling  upon  the  motion,  of  no  importance  in  any  point  of 
view.  The  same  observations  are  equally  applicable  to  the 
point  established  by  the  evidence  that  the  president  of  the 
corporation  was  accustomed  to  liquidating  personal  or  private 
accounts  against  himself  through  checks  upon  the  bank, 
signed  by  him  as  ''Pres."  There  is  nothing  in  this  fact 
necessarily  incompatible  with  the  contention  that  Archibald, 
in  loaning  the  money  to  defendant,  was  acting  for  the  cor- 
poration. The  findings  of  fact  and  conclusions  of  law  filed 
by  the  court  below  were,  of  course,  unnecessary  and  inappro- 
priate. In  fact,  the  learned  judge  of  the  court  below,  in  his 
written  opinion,  declares  that  "while  undoubtedly  this  is  an 
unusual  and  an  apparently  unnecessary  proceeding,  still  I 
feel  that  under  the  decision  heretofore  rendered  by  the  Court 
of  Appeal  in  Archibald  Estate  v.  Matteson,  nothing  else  re- 
mains to  be  done." 

The  question  raised  by  the  motion,  as  observed,  is  one 
purely  of  law,  and  we  cannot  see  how  the  court's  findings  of 
facts  from  the  evidence  before  it  can  in  any   d^ree  aid  or 
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strengthen  the  conclusion  reached,  for,  as  we  have  seen,  the 
motion  must  admit  the  truth  of  the  facts  shown  by  the  evi- 
dence, and  by  consequence  it  is  the  evidence  alone  upon  which 
we  must  rely  for  light  to  guide  us  to  a  conclusion.  The 
question  of  the  credibility  of  witnesses  cannot  arise  on  the 
motion,  except  in  so  far  as  the  rule  requires  for  the  purposes 
of  the  motion  that  the  testimony  shall  be  given  the  full 
benefit  of  its  probative  power. 

In  his  written  opinion  giving  his  reasons  for  granting  the 
motion,  the  learned  judge  of  the  trial  court  says:  **  ...  It 
certainly  seems  to  me  that  it  would  be  an  anomalous  proceed- 
ing, after  the  trial  judge,  in  any  case,  tried  without  a  jury, 
had  determined  that  the  evidence  was  insufficient  to  support 
a  judgment,  to  refuse  a  motion  for  a  nonsuit,  and  if  the  de- 
fendant then  chose  to  rest  upon  the  evidence  offered  on  be- 
half of  plaintiff,  to  order  a  judgment  in  favor  of  defendant. 
If  this  course  were  pursued  it  would  be  in  effect  a  confession 
of  error  in  refusing  a  nonsuit  The  case  would  be  entirely 
different  if  the  trial  were  had  before  a  jury,  whose  province 
it  is  to  decide  the  facts,  for  it  is  unquestionably  the  settled 
law  of  this  state  that  a  nonsuit  will  not  be  granted  when 
there  is  any  evidence  whatever  tending  to  sustain  pkintiff's 
cause  of  action." 

We  think  the  fallacy  involved  in  the  reasoning  of  the 
learned  trial  judge  lies  in  the  fact  of  overlooking  the  extent 
of  the  responsibility  in  the  proof  of  the  ultimate  fact  resting 
upon  the  plaintiff.  As  we  have  undertaken  to  demonstrate, 
the  plaintiff  must,  in  support  of  his  averments,  offer  sufficient 
proof  to  make  out  at  least  a  prima  facie  case.  When  he  has 
done  this,  he  has  presented  a  case  which  he  is  entitled  to  have 
submitted  to  the  jury,  which  is  only  putting  in  another  form 
the  declaration  of  the  rule  that  in  such  a  state  of  the  record 
when  plaintiff  has  closed  his  case,  the  granting  of  a  nonsuit 
is  not  justified.  When  he  has  thus  rested  his  case,  he  is  en- 
titled to  know  what  excuse,  justification  or  defense,  if  any  he 
has,  the  defendant  may  offer  against  the  claims  of  his  com- 
plaint. If  the  defendant  elects  to  offer  no  proof,  it  is  then 
for  the  jury  to  determine  whether  or  not  the  plaintiff,  upon 
the  merits  of  the  case,  as  presented,  is  entitled  to  a  recovery. 
And  in  such  case  there  is,  of  course,  abstractly  speaking, 
no  pi^sumption  to  be  indulged  as  to  the  truth  or  falsity  of  the 
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testimony  as  given,  for,  the  case  being  then  submitted  upon  its 
merits,  the  judge  or  jury  trying  the  facts  may  accord  to  the 
evidence  such  weight  as  it,  not  arbitrarilj'  but  in  subordina- 
tion to  rules  of  law  governing  that  determination  may  decide 
that  it  is  entitled  to,  or  may  give  it  no  weight  whatever. 

The  trial  judge  is  also  in  error  in  the  intimation  in  his 
opinion  that  there  is  any  difference  in  the  power  and  duty 
of  a  court,  upon  a  motion  for  a  nonsuit,  merely  for  the  rea- 
son that  a  jury  has  been  waived  by  the  parties  and  the  ques- 
tions of  fact  are  to  be  submitted  to  the  arbitrament  of  the 
court.  The  motion  is  not,  of  course,  addressed  to  the  court, 
sitting  as  a  jury,  when  the  latter  has  been  waived,  but  is  a 
question  of  law  alone  submitted  to  the  judgment  and  de- 
cision of  the  court,  as  such,  and  the  jury,  or  the  court  acting 
in  that  capacity,  has  no  more  concern  with  it  than  it  could 
have  with  the  decision  of  a  question  upon  demurrer  to  a  com- 
plaint or  other  pleading. 

In  the  case  of  Goldstmie  v.  Merchants'  etc,  Co.,  123  Cal. 
631,  [56  Pac.  778],  the  court  sa^'s  that  **the  rules  as  to  a  non- 
suit are  the  same  whether  the  trial  is  by  the  court  or  by  the 
jury."  When,  therefore,  a  motion  for  a  nonsuit  is  submitted 
to  the  court,  acting  also  as  a  jury,  it  is  not  for  the  court  to 
base  its  determination  of  the  motion  upon  what  it  might  do 
in  dealing  with  the  facts  as  a  jury,  but  solely  upon  the  propo- 
sition of  whether  the  facts  as  proved  are  such  as  to  make  out 
a  prima  facie  case.  If  the  facts  upon  their  face,  when  plain- 
tiff rests,  are  sufficient  to  justify  the  submission  of  the  case  to 
a  jury,  then  they  are,  of  course,  enough  to  submit  to  the  court 
when  acting  as  a  jury,  notwithstanding  the  court's  opinion 
that,  upon  the  merits,  they  are  not  sufficient  to  entitle  plain- 
tiff to  a  recovery,  and,  under  such  circumstances  the  motion 
should   be  denied. 

For  the  foregoing  reasons  the  judgment  is  reversed. 

Burnett,  J.,  and  Chipman,  P.  J.,  concurred. 
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[GIv.  No.  284.    Third  Appellate  Dietriet. — April  25,  1907.] 

E.  S.  MINEE,  Respondent,  v.  T.  B.  RICKEY,  Appellant. 

Action  iqe  Services — Amendment  to  Answer — ^Discretion — Set- 
TiiEMENT  with  Partnership^-Refusal  NOT  PREJUDICIAL. — In  an  ac- 
tion for  services,  although  a  proposed  amendment  to  the  answer  to 
set  up  a  settlement  between  plaintiff  and  a  partnership  of  whieh 
defendant  was  a  member,  and  payment  in  full,  might  well  have 
been  allowed  so  as  to  present  the  case  npon  its  merits,  yet  it  cannot 
be  held  that  the  court  abused  its  discretion  in  refusing  it,  where 
its  action  was  not  prejudicial,  it  appearing  that  the  action  was 
tried  upon  the  theory  that  the  settlement  was  in  issue. 

I». — Individual  Action — Evidence — Partnership — ^Joint  Obligation — 
Instruction — Material  Variance. — In  an  action  for  services 
against  a  defendant  individually,  where  defendant's  evidence,  re- 
ceived without  objection,  tended  to  prove  that  any  liability  in  favor 
of  plaintiff  was  against  a  partnership  of  which  defendant  was  a 
member,  the  defendant  was  entitled  to  an  instruction  that  if  the 
jury  found  that  the  services  were  rendered  at  the  request  of  the 
defendant  acting  as  a  member  of  the  partnership  to  the  plaintiff's 
knowledge,  their  verdict  should  be  for  the  defendant.  In  such  case 
the  obligation  would  be  joint,  and  the  instruction  is  addressed  to 
the  question  of  a  material  variance  between  the  complaint  and  the 
evidence. 

Id. — ^Hearsay  Evidence — Prejudicial  Error. — It  was  prejudicial  error 
to  admit  hearsay  evidence  either  to  prove  the  value  of  plaintiff's 
services,  or  to  corroborate  the  testimony  of  plaintiff  that  he  was 
employed  by  the  defendant,  or  to  show  a  conversation  with  the  regis- 
ter of  the  state  land  office,  to  excuse  delay  in  a  suit  for  years 
that  should  have  been  dismissed  on  motion. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mono 
County.    Claxk  Howard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Parker  ft  Parker,  Alfred  Chartz,  Charles  C.  Boynton,  and 
James  P.  Peck,  for  Appellant. 

Richard  S.  Miner,  for  Respondent. 
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BURNETT,  J.— The  action  waa  brought  for  legal  services 
and  was  tried  before  a  juiy.  The  verdict  was  in  favor  of 
the  plaintiff  for  the  sum  of  $480.00.  The  appeal  is  from  the 
judgment  on  a  bill  of  exceptions. 

The  first  point  urged  in  the  brief  of  appellant  for  reversal 
is  based  upon  the  ruUng  of  the  court  in  denying  the  motion 
to  suspend  the  trial  until  the  determination  of  another  action 
pending  in  the  circuit  court  of  the  United  States.  We  un- 
derstand, however,  from  the  oral  argument  that  appellant  has 
abandoned  this  position  and  therefore  we  shall  not  discuss  it. 

Complaint  is  made  of  the  refusal  of  the  court  to  allow  the 
defendant  to  amend  his  answer.  The  motion  to  amend,  it 
is  claimed,  was  promptly  made  at  the  close  of  plaintiff's 
case,  and  was  based  upon  the  testimony  of  plaintiff  himself. 
By  the  amendment  it  was  proposed  to  set  up  a  '*  settlement 
of  all  the  claims  and  demands  existing  between  the  plaintiff 
and  Richard  Kirman  and  T.  B.  Bickey  as  copartners,  in  which 
settlement  a  balance  of  account  was  struck  between  the  plain- 
tiff and  defendant  and  in  which  settlement  there  was  found 
to  be  due  and  owing  from  the  said  Richard  Kirman  and  T. 
B.  Rickey  as  copartners  to  the  plaintiff  the  sum  of  $1S8.50, 
which  said  last-mentioned  sum  was  then  and  there  paid  by 
defendant  to  the  plaintiff  and  received  by  plaintiff  in  pay- 
ment and  discharge  of  the  said  balance  so  then  found  to  be 
due  by  said  settlement."  The  pertinency  of  defendant's  ap- 
plication to  amend  is  pointed  by  his  contention  that  if  he  in- 
curred any  liability  at  all  to  plaintiff  it  was  solely  as  a  member 
of  the  firm  of  Kirman  &  Rickey,  a  copartnership.  As  often 
held,  the  power  of  the  court  should  be  liberally  exercised  in 
allowing  amendments  so  as  to  present  causes  upon  their  mer- 
its, and  yet  where  no  abuse  of  discretion  is  shown  the  action 
of  the  lower  court  in  denying  a  motion  to  amend  should  not 
be  disturbed  by  the  appellate  tribunal.  While  the  motion 
in  the  present  instance  might  well  have  been  granted,  yet  it 
is  manifest  that  the  ruling  did  not  prejudice  the  substantia] 
rights  of  the  defendant,  as  the  cause  was  tried  upon  the  theory 
that  the  settlement  was  in  issue. 

The  criticism  by  appellant  of  the  instructions  given  by  the 
court  and  found  at  folios  933  and  936  of  the  transcript  we 
deem  inapt  and  unjustifiable.  We  think  there  is  no  uncer- 
tainly in  the  expression^  ''all  accounts  prior  to  said  settle- 
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ment."  It  obviously  refers  to  all  services  for  said  firm  per- 
formed by  plaintiff  prior  to  said  settlement.  It  would  not 
be  contended  that  the  settlement  would  affect  any  services 
rendered  thereafter  or  performed  at  any  time  for  the  defend- 
ant individually. 

Again,  it  is  urged  that  the  instruction  defining  a  partnership 
liability  and  also  the  following  should  have  been  given  to  the 
jury:  ''This  is  an  action  against  T.  B.  Bickey  individually 
and  if  the  jury  find  from  the  evidence  that  the  items  sued 
upon  in  this  action  were  rendered  by  plaintiff  and  that  such 
services  were  rendered  by  plaintiff  at  the  request  of  the  de- 
fendant, who  at  the  time  of  making  the  request  was  acting 
as  one  of  the  copartners  of  a  copartnership  composed  of 
Richard  Earman  and  T.  B.  Rickey,  and  that  the  plaintiff 
knew  at  the  time  of  such  request  that  the  defendant's  re- 
quest was  made  as  such  copartner  for  the  copartnership,  then 
your  verdict  should  be  for  the  defendant.'*  To  appreciate 
the  force  of  this  contention  it  should  be  remembered  that  the 
complaint  was  framed  upon  the  theory  that  plaintiff  was 
employed  by  and  rendered  services  for  the  defendant  indi- 
vidually. The  defendant  relied  simply  upon  the  denials  in 
his  answer  of  the  material  allegations  of  the  complaint.  No 
affirmative  defense  was  set  up  except  one  in  relation  to  the 
motion  to  postpone  the  action,  which  at  the  trial  was  with- 
drawn. The  evidence  introduced  by  plaintiff  was  sufficient 
to  support  his  claim.  Defendant's  evidence,  received  with- 
out objection,  tended  to  prove  that  whatever  liability  existed 
in  favor  of  plaintiff  was  against  a  partnership  of  which  the 
defendant  and  the  said  Richard  Kirman  were  the  members. 
In  this  state  it  has  been  held  that  when  ''several  persons  con- 
tract together  with  the  same  party  for  one  and  the  same  act 
they  shall  be  regarded  as  jointly  and  not  individually  or 
separately  liable  in  the  absence  of  any  words  to  show  that  a 
distinct  as  well  as  entire  liability  was  intended  to  fasten  upon 
the  promisors.  Especially  is  this  the  rule  as  to  the  legal  lia- 
bility of  partners  upon  their  partnership  obligations. ' '  {Har- 
rison T.  McCarmickt  69  Cal.  620,  [11  Pac.  456],  and  cases 
cited.)  It  might  be  contended  that  where  defendant  claims 
as  a  defense  that  the  obligation  is  joint  and  not  separate,  he 
should  plead  it  affirmatively,  but  the  obvious  answer  here 
is  that  it  was  treated  as  though  an  issue  in  the  case.    The  evi- 
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dence  of  the  partnership  liability  was  reeeived  without  objec* 
tion,  and  hence  defendant  was  entitled  to  the  instruction  to 
which  we  have  referred,  as  it  was  addressed  to  the  question  of 
a  material  variance  between  the  complaint  and  the  evidence. 

Again,  hearsay  testimony  of  a  prejudicial  nature  was  ad- 
mitted over  the  objection  of  defendant.  The  most  serious  er- 
ror in  this  respect  is  in  relation  to  the  testimony  of  one  David 
Hays.  Nearly  all  of  his  testimony  was  improperly  admitted, 
but  we  shall  refer  to  only  a  few  of  the  questions  and  answers 
disclosed  by  the  record.  He  was  asked:  **Were  you  author- 
ized by  Turner  and  Dobin,  the  plaintiffs  in  these  actions,  to 
employ  an  attorney  to  help  in  the  prosecution  of  these  cases  1" 
He  answered  substantially  that  he  was.  Again:  ^^Now  state 
what  you  did  do,  if  anything."  The  witness  answered: 
"Well,  I  went  to  different  persons  that  were  practicing  law 
to  engage  them  to  act  in  cases  for  the  association."  Mr. 
Miner:  **To  whom  did  you  got"  Answer:  **Well,  I  went  to 
Judge  Goodall  .  .  .  and  Mr.  Miner,  the  plaintiff."  Q.  "Now, 
how  often  did  you  come  to  me  and  consult  me  in  that 
matter)"  A.  "I  think  I  may  have  gone  to  you,  one  time  or 
another,  five  or  six  times,  and  you  stated  'I  don't  know  as 
I  have  the  right — '  "  Mr.  Miner:  "State  what  I  said  gen- 
erally." A.  "Employed  on  the  other  side  in  some  of  those 
instances  of  which  I  speak  by  Kirman  &  Rickey."  Mr.  Miner: 
"Was  any  amount,  was  any  sum  mentioned,  that  I  could  get, 
if  you  recollect,  providing  I  would  prosecute  the  land  cases!" 
A.  "Well,  I  suggested  that  you  might  make  a  few  thousand 
dollars  by  serving  the  sheep  men  association,  that  we  needed 
you.    You  said  you  could  not  take  any  case." 

It  is  idle  to  argue  the  incompetency  of  the  foregoing  testi- 
mony. It  is  hearsay  pure  and  simple.  The  effect  it  might 
have  upon  the  jury  it  is  easy  to  surmise.  The  plaintiff  un- 
derstood its  significance,  because  he  made  three  futile  efforts 
to  induce  the  trial  judge  to  admit  it,  but  at  the  fourth  at- 
tempt his  pertinacity  and  importunity  were  finally  rewarded 
— ^but  upon  what  ground  it  does  not  appear.  Plaintiff,  in  the 
oral  argument,  admitted  that  the  ruling  is  somewhat  ques- 
tionable, but  suggested  that  the  evidence  might  be  admissible 
to  prove  the  value  of  his  services.  But  it  is  clear  that  it  was 
not  addressed  to  the  issue  as  to  the  reasonable  value  of  his 
services.    But  if  it  related  to  that  matter  it  would  still  be 
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hearsay  and  inadmissible.  The  value  of  services  cannot  be 
shown  by  declarations  of  third  persons  not  under  oath.  The 
evidence  was  undoubtedly  offered  to  corroborate  plaintiff's 
testimony  as  tending  to  increase  the  probability  that  he  was 
employed  by  defendant.  We  cannot  say,  of  course,  what 
weight  was  attached  to  this  testimony  by  the  jury,  but  by  its 
admission,  in  the  somewhat  turgid  phraseology  of  appellant, 
''every  rule  of  evidence  was  violated  and  the  defendant's 
rights  ruthlessly  disregarded.** 

Mr.  Joe  A.  Brown,  another  witness,  was  allowed  also  over 
objection  to  testify  to  a  conversation  with  the  register  of  the 
state  land  office,  in  which  he  stated  that  the  ''interest  on  school 
lands  sometimes  was  not  demanded  for  a  number  of  years, 
and  there  couldn't  only  be  two  reasons  for  that;  one  would 
be  that  the  land  had  not  been  listed  to  the  state,  and  the 
other  that  there  might  be  suits  pending."  This  evidence  was 
offered  for  the  purpose  of  rebutting  any  unfavorable  infer- 
ence that  might  be  drawn  against  plaintiff  from  the  fact  that 
the  cases  against  defendant  and  in  which  plaintiff  claims  to 
have  performed  the  services  that  are  the  basis  for  the  present 
suit  were  allowed  to  remain  on  the  calendar  undisposed  of 
for  years  when  upon  motion  they  could  have  been  dismissed. 
The  objection  to  this  evidence  likewise  should  have  been  sus- 
tained. 

For  the  reasons  stated,  the  judgment  is  reversed. 

Hart^  J.,  and  Chipman,  P.  J.,  concurred. 


[CIt.  No.  274.    Third  Appellate  District.— April  29,  190T.] 

W.  H.  ADAMS,  Appellant,  v.  ARTHUR  THORNTON,  Be- 

spondent 

Claim  and  Delivxry — Cropping  Lease — Tenancy  m  Ck>uif0N — ^Law 
or  THE  Case. — ^In  an  aetion  of  claim  and  delivery,  where  the  court 
decided  on  a  former  appeal  that  the  infitrument  of  lease  between 
the  parties  muBt  be  deemed  only  a  cropping  contract,  and  that  by 
virtue  of  its  provisions  the  parties  were  cotenants  in  the  fruits 
laised  during  the  time  of  the  contract,  and  that  each  has  an  equal 
right  with  the  other  to  the  possession  of  the  fruit,  the  construction 
of  the  contract  is  tlie  law  of  tho  case  upoA  a  lacond  appeal. 


456  Adams  v.  Thornton.  [5  CaL  App. 

Id. — Right  to  Nonsuit — ^Distinot  Evidencx — ^Law  of  Case  Inafpu- 
CABLE. — The  decision  upon  the  former  appeal  that  the  defendant 
was  entitled  to  a  nonsuit  is  not  the  law  of  the  ease  upon  the  second 
appeal,  where  the  evidence  at  the  second  trial  is  so  distinet  as  to 
render  the  granting  of  a  nonsuit  thereat  erroneous. 

Id. — Reflevim  Maiktainablb  When  Share  mat  be  Asosetained. — 
Where  the  personal  property  held  in  eo tenancy  is  readily  diTisible 
by  weight  or  measurement  into  portions  absolutely  alike  in  quality 
and  yalue,  and  an  equal  division  thereof  was  in  fact  made  by  the 
cropping  tenant,  placed  in  separate  piles,  each  pile  having  a  sepa- 
rate letter,  and  the  lessor's  share  was  tendered  to  him  and  re- 
fused, and  the  lessor  took  possession  of  all  the  fruit  and  refused 
to  return  the  tenant's  share  upon  demand,  replevin  by  the  crop- 
ping tenant  may  be  maintained  to  secure  his  share  of  the  crop 
from  the  lessor. 

In. — Arouhsnt  upon  Afpbal — Point  Made  in  Beflt  Brief. — The  fact 
that  the  point  was  first  made  by  appellant  in  his  reply  brief  that 
the  law  of  the  case  does  not  apply  where  the  plaintiff's  evidence 
is  different  upon  the  new  trial  doea  not  preclude  the  decision  of  the 
point  by  this  court. 

APPEAL  from  a  judgment  of  tlie  Superior  Court  of  San 
Joaquin  County.    Frank  H.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  thn  conrL 

Nicol  &  Orr,  and  J.  M.  C.  Murphy,  for  AppeUanL 
Louttit  &  Middlecoffy  for  Respondent. 

BURNETT,  J.— This  action  was  brought  in  replevin 
to  recover  one  hundred  and  eighty-six  and  three-fourths 
sacks  of  dried  apricots  or  their  value  in  case  a  delivery  could 
not  be  had,  together  with  damages  for  their  detention.  When 
plaintiff  rested,  a  motion  for  nonsuit  was  made  and  the  court 
granted  the  motion  '*  solely  for  the  reason  that  the  court  feels 
bound  by  the  decision  of  the  Appellate  Court  for  the  Third 
District  rendered  on  the  prior  appeal  in  this  cause,  to  hold 
that  plaintiff  and  defendant  are  tenants  in  common  of  the 
property  described  in  the  complaint,  and  that  this  court 
should  grant  a  nonsuit  on  such  grounds." 

In  the  decision  by  this  court  on  the  former  appeal  it  was 
held  that  ''While  the  agreement  set  out  and  under  which 
the  parties  were  operating  is  called  therein  a  lease,  jet  un- 
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der  the  authority  of  BemcU  v.  Hovious,  17  Cal.  542,  [79  Am. 
Dec  147],  it  must  be  deemed  only  a  cropping  contract,  and 
the  parties  are  cotenants  in  the  fruits  raised  during  the  time 
of  the  contract,  and  each  has  an  equal  right  with  the  other 
to  the  possession  of  the  whole  of  said  fruit,  and,  under  the 
general  rule,  neither  can  maintain  a  suit  against  the  other  for 
the  possession  of  the  fruit,"  and  the  judgment  was  reversed 
on  the  ground  that  the  motion  for  a  nonsuit  should  have  been 
granted. 

It  is  claimed  by  respondent  that  the  aforesaid  decision  of 
this  court  is  the  law  of  the  case  and  that  we  must  afiSrm  the 
action  of  the  trial  court  in  granting  the  nonsuit  in  conso- 
nance with  the  mandate  of  the  appellate  court. 

Among  the  decisions  declaring  the  effect  and  scope  of  such 
a  judgment  as  bearing  upon  the  subsequent  history  of  the 
litigation,  the  cases  of  More  v.  Calkins,  95  Cal.  436,  [29  Am. 
St  Eep.  128,  30  Pac.  583],  and  McOraw  v.  Friend  &  Terry 
Co.,  133  Cal.  589,  [65  Pac.  1051],  are  directly  in  point.  In 
the  former,  as  we  find  in  the  syllabus,  it  is  held  that  ''The 
construction  placed  upon  a  deed  of  trust  by  the  Supreme 
Court  in  its  decision  reversing  the  judgment  and  remanding 
the  case  for  a  new  trial  ...  is  the  law  of  the  case  and  the 
question  of  its  correctness  will  not  be  considered  upon  a  sec- 
ond appeal.'' 

And  so  here,  we  cannot  eall  in  question  the  construction 
placed  by  this  court  in  the  former  appeal  upon  the  written 
contract  between  the  parties.  We  are  bound  to  hold  that 
it  constituted  a  cropping  contract,  and  that  by  virtue  of  its 
provisions  the  parties  became  tenants  in  common  in  and  to 
all  the  fruit  produced,  which  was  the  subject  matter  of  said 
contract* 

The  only  remaining  question  is  whether  the  determination 
by  the  appellate  court  that  claim  and  delivery  would  not  lie 
in  view  of  the  evidence  disclosed  by  the  record  and  that  the 
nonsuit  should  have  been  granted  at  the  former  trial  pre^ 
eludes  us  from  any  inquiry  into  the  evidence  taken  at  the 
second  trial  to  find  the  absence  of  support  for  the  action  of  the 
court  in  granting  the  motion  for  a  nonsuit.  The  proper  solu- 
tion of  this  question  depends  upon  the  consideration  whether 
the  evidence  was  the  same  or  substantially  the  same  at  both 
trials.  In  the  McGraw  case,  supra^  it  is  said  that  ''in  an  ac- 
tion for  negligence  a  motion  for  a  nonsuit  on  the  ground  that 
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the  evidence  for  the  plaintiff  establishes  his  contributory  neg- 
ligence, so  as  to  preclude  a  recovery,  raises  a  question  of 
law;  and  the  decision  upon  a  former  appeal,  that  a  nonsuit 
should  have  been  granted  upon  that  ground,  is  the  law  of  the 
case  upon  a  second  appeal  when  the  evidence  for  the  plaintiff 
does  not  warrant  a  different  conchision.^'  And  in  Sharon 
V.  Sharon,  79  Cal.  633,  [22  Pac.  26,  131],  it  is  said  that  "The 
rule  has  no  application  when  the  facts  presented  on  the  sec- 
ond appeal  are  materially  different  from  those  on  which  the 
decision  was  rendered."  (Citing  Nieto  v.  Carpenter,  21  CaL 
454;  Meeks  v.  Southern  Pacific  B.  B.  Co.,  56  Cal.  513,  [38  Am. 
Rep.  67] ;  Cross  v.  Zellerbach,  63  Cal.  623,  and  Dodge  v.  Oay- 
lord,  53  Ind.  365.) 

Turning  to  the  record  before  us  we  find  the  evidenoe  at 
the  latter  trial  materially  different  from  that  at  the  former. 
One  important  circumstance  is  disclosed  which  was  not  pre- 
sented before.  This  constitutes  a  significant  feature  which 
cannot  be  ignored  in  the  determination  of  the  question  whether 
the  action  can  be  maintained  between  tenants  in  common.  It 
is  this:  After  the  fruit  was  cured  and  packed,  it  was  di- 
vided into  two  equal  parts  of  the  same  grade  and  value  and 
placed  in  separate  piles  in  the  house  occupied  by  plaintiff. 
In  view  of  this  distinction  between  the  two  trials  was  the 
court  below  justified  in  granting  the  motion  for  a  nonsuit  f 
The  plaintiff  testified:  "I  was  in  the  occupation  and  pos- 
session of  those  lands  during  the  year  1902  and  had  been  for 
two  years  prior  thereto.  I  had  been  farming  them  and  caring 
for  orchards  thereon.  I  know  the  fruit  that  is  mentioned  in 
the  complaint.  It  was  grown  on  that  orchard  during  the 
year  1902.  I  picked,  cut,  dried  and  cured  it.  When  it  was 
cured  I  sacked  it  in  fruit  sacks  secured  and  paid  for  by  me. 
After  it  was  cut,  cured  and  sacked  I  divided  it  into  two 
equal  parts  and  piled  it  in  a  house  on  the  premises  occupied 
by  me.  There  was  a  division  of  the  dried  fruit  into  separate 
piles,  each  pile  having  a  separate  letter.  The  sacks  were  all 
of  the  same  weight  and  the  same  value.  They  were  piled  so 
that  each  pile  was  distinguishable  from  the  other.  After 
the  fruit  had  been  divided  and  piled  as  I  have  stated,  I  of- 
fered to  deliver  Mr.  Thornton  the  one-half  thereof.  He  re- 
fused to  accept  it.  After  I  had  offered  to  deliver  it  to  him 
and  while  I  was  away,  he  came  and  took  all  the  fruit  and 
hauled  it  away.    I  never  got  possession  of  any  of  it  again. 
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•  .  •  I  demanded  the  return  of  it,  and  Thornton  refused  to 
return  it.  From  the  time  it  was  picked  it  remained  in  my 
possession  until  it  was  taken  away  by  Thornton." 

In  Balch  v.  Jones,  61  Cal.  237,  it  is  said:  ''An  action  of 
replevin  or  of  claim  and  delivery  of  the  common  property 
is  not  maintainable  by  one  tenant  in  common  against  another, 
nor  is  trover,  unless  there  has  been  such  a  loss,  destruction  or 
disposal  of  the  property  as  amounts  to  a  conversion;  or  the 
property  is  divisible  in  its  nature  and  ascertainable  by  meas- 
urement, weight  or  count.  In  such  a  case  a  tenant  in  common 
may  demand  of  his  cotenants,  having  possession  of  the  whole, 
his  share,  and  on  a  refusal  or  conversion,  he  may  sue  in 
trover.'* 

In  Wattles  v.  Dubois,  67  Mich.  313,  [34  N.  W.  672],  it  is 
held  that  ''the  refusal  by  a  tenant  to  deliver  to  his  land- 
lord his  half  of  the  unthreshed  grain  grown  on  the  leased 
premises,  is  a  waiver  of  the  tenant's  right  to  possession  for 
the  purposes  of  such  delivery,  and  the  landlord  has  a  right 
to  the  immediate  possession  of  his  half  and  may  maintain 
replevin  therefor." 

Here,  it  will  be  observed,  the  defendant  refused  to  accept 
his  one-half  which  plaintiff  offered  to  deliver. 

In  Sutherland  v.  Carter,  52  Mich.  473,  [18  N.  W.  224],  the 
court  said:  "The  plaintiff  was  tenant  in  common  of  the 
grain,  and  after  it  was  threshed  she  was  entitled  to  her  one- 
half  thereof  and  it  was  Carter's  duty  to  deliver  it  to  her  when 
she  demanded  it  upon  the  farm.  It  was  her  property,  and 
the  action  will  lie  in  such  a  case  under  the  facts  found  in  this 
record."     (Citing  a  large  number  of  cases.) 

In  Morgan  v.  Hedges,  4  Colo.  531,  this  language  is  used: 
"The  stipulations  in  the  articles  of  agreement  that  appellant, 
Morgan,  should  sell  the  products  of  the  ranch  and  keep  a  full 
account  of  all  receipts  and  disbursements,  involves  an  agree- 
ment for  their  possession  to  that  end.  Where  tenants  in 
common  of  chattels  agree  that  one  shall  have  exclusive  pos- 
session of  the  chattels,  the  tenant  so  entitled  may  maintain 
replevin  against  his  cotenant" 

In  the  case  at  bar  the  agreement  provided  for  the  posses- 
sion of  the  fruit  by  plaintiff  and  his  delivery  of  one-half  of 
the  dried  fruit  to  defendant  (See,  also,  Newton  v.  Gardner^ 
24  Wia.  232.} 
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In  Hurff  V.  Hires,  40  N.  J.  L.  588,  [29  Am.  Rep.  282],  it 
is  declared:  ''There  is  a  clear  and  well-settled  distinction  be- 
tween the  individual  rights  of  several  parties  in  goods  of  uni- 
form kind  and  quality,  and  in  those  in  which  there  is  no  uni- 
formity in  these  respects.  It  is  recognized  in  cases  of  a  co- 
tenancy  of  personal  property,  readily  divisible,  by  weight  or 
measurement,  into  portions  absolutely  alike  in  quality  and 
value.  In  such  cases,  either  tenant  may  take  his  proper  pro- 
portion, and  it  will  be  regarded  as  a  proper  severance  so  long 
as  he  does  not  take  more  than  his  share;  but  the  rule  is  other- 
wise in  case  of  property  not  severable;  in  that  event,  the 
partition  must  be  by  agreement,  or  proceeding  in  equity." 

In  Cobbey  on  Replevin,  section  238,  the  rule  is  stated  is 
follows:  ''An  action  will  not  lie  for  an  undivided  interest  in 
a  chattel,  nor  can  such  tenant  in  common  sue  alone  as  against 
a  stranger  in  possession.  The  plaintiff  must  have  a  right  to 
a  whole  and  entire  interest.  A  different  rule  prevails  where 
the  property  can  be  separated  into  aliquot  parts,  and  the  in- 
terest is  easily  separable,  as  one-third  of  sixty  busheb  of 
wheat.  Where  com  in  a  single  pile  or  crib,  owned  by  two 
tenants  in  common,  is  in  the  exclusive  possession  of  one  of 
such  tenants,  but  both  being  equally  entitled  to  the  possession 
thereof,  the  other  joint  owner,  if  his  cotenant  refuses  a  di- 
vision when  properly  demanded,  may  recover  his  portion  of 
the  grain  by  replevin." 

^'Replevin  will  lie  for  separate  and  distinct  articles  capable 
of  identification  and  not  undivided  portions  of  separate  lots." 
{Phipps  V.  Taylor,  15  Or.  484,  [16  Pac.  171].) 

It  would  seem  that  in  the  present  instance  the  evidence 
brings  the  plaintiff  clearly  within  the  exception  to  the  gen- 
eral rule  that  one  tenant  cannot  maintain  an  action  for  re- 
plevin against  his  cotenant.  All  the  property  under  the 
agreement  was  rightfully  in  the  possession  of  plaintiff.  He 
had  divided  it  equally  and  one  part  belonged  to  him.  He 
offered  to  deliver  to  defendant  the  portion  to  which  he  was 
entitled,  and  defendant  refused  to  accept  it.  During  the 
absence  of  plaintiff  defendant  comes  and  takes  all  the  prop- 
erty and  refuses  to  surrender  the  one-half  when  it  is  de- 
manded of  him.  If  these  facts  do  not  show  cause  to  institute 
the  action,  it  is  difiScult  to  conceive  what  would  be  sufficient. 
It  is  well  settled  that  a  motion  for  a  nonsuit  is  in  the  nature 
of  a  demurrer  to  the  evidence,  that  the  evidence  must  be 
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viewed  most  favorably  for  the  plaintiff,  and  if  it  tends  to 
prove  all  the  materia  allegations  of  the  complaint  the  mo- 
tion should  be  denied.  It  may  be  admitted  that  the  testi- 
mony of  plaintiff  at  the  former  trial  is  not  altogether  con- 
sistent with  his  testimony  at  the  latter,  but  the  question  of 
the  credibility  of  the  witness  is  not  involved  here,  and  it  is 
to  be  remembered  that  the  want  of  harmony  in  the  testi- 
mony of  a  witness  at  two  separate  trials  may  of  itself  render 
inapplicable  the  doctrine  of  ''the  law  of  the  case.'* 

No  doubt  the  learned  trial  judge  would  have  denied  the 
motion  if  he  had  not  felt  constrained  by  the  former  decision 
in  the  case,  but  we  think  the  evidence  is  materially  different 
and  hence  that  the  motion  should  have  been  denied. 

The  judgment  is  reversed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  May  28,  1907,  and  the  following? 
opinion  was  then  rendered  thereon: 

BURNETT,  J. — ^Respondent's  petition  for  a  rehearing 
seems  to  proceed  upon  the  theory  that  the  affirmative  de- 
fense set  up  in  the  answer  was  established  at  the  trial.  The 
truth  is  that  plaintiff  was  the  only  witness  examined  and  his 
evidence  tended  to  prove  the  allegations  of  the  complaint  and 
not  any  allegation  of  the  answer  inconsistent  therewith. 
Upon  the  trial  of  all  the  issues  in  the  case  it  may  be  that 
defendant  will  be  entitled  to  judgment,  but  we  still  think  that 
the  motion  for  a  nonsuit  was  improperly  granted.  We  are 
Bot  inclined  to  the  view  that  we  should  not  consider  the  con- 
tention that  the  law  of  the  case  is  not  applicable  because  the 
point  was  not  raised  in  the  opening  brief.  We  see  no  rea- 
son why  we  should  not  consider  it,  though  it  was  made,  not 
in  anticipation  of  defendant's  argument  but  in  answer  thereto. 

The  petition  for  a  rehearing  is  denied. 

Hart,  J.,  and  Chipman,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  24,  1907. 
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[Crim.  No.  824.    Third  Appellate  District.— April  29,  1907.] 

CHARLES  W.  KITTS,  Petitioner,  v.  SUPERIOR  COURT 
OF  NEVADA  COUNTY,  and  F.  T.  NILON,  Judge,  Re- 
spondents. 

Ceiminal  Law — Indigtmeniv— YALrorrT — ^Disquautioation  ow  Grand 
JUBORS. — The  yalidity  of  an  indictment  is  not  affected  by  the  fact 
that  one  of  the  grand  jurors  was  disqualified  because  he  had  aeryed 
as  and  been  discharged  as  a  juror  in  the  superior  court  within  one 
year,  nor  by  the  fact  that  two  others  were  disqualified  becaiise  they 
were  not  assessed  upon  the  last  assessment-roll  of  the  county. 

£l».^<k>NSTBUCTION  OF  PSNAL  CODX — DISQUALIFICATION  OW  GRAND  JUBOBS 

^Gbounds  of  Motion  to  Set  Aside  Indictment. — The  disqualifica- 
tions of  individual  grand  jurors  are  those  prescribed  in  section  896 
of  the  Penal  Code,  and  do  not  include  the  disqualifications  of  jurors 
generally  urged  in  this  case,  and  prescribed  in  the  Code  of  Civil  Pro- 
cedure; and  under  the  maxim  ''Expressio  unius  est  exclusio  al- 
ierius,"  it  seems  the  conclusion  is  warranted  that  a  motion  to  set 
aside  an  indictment  under  section  995  of  the  Penal  Code  for  dis- 
qualification of  individual  grand  jurors  is  limited  to  the  grounds 
specified  in  section  896  of  that  code. 

Id* — Nature  of  Grand  Jury — ^De  Jure  Body — Disquaufied  Gbanb 
Jurors  Acting  Under  Color  of  Eight — Proceedings  not  Vitiated. 
The  grand  jury  is  a  dtf  jure  body  created  by  the  constitution;  and 
one  who,  having  been  regularly  summoned  and  impaneled  as  a  grand 
juror,  and  who  exercises  the  duties  thereof,  though  thereafter  dis- 
eoyered  to  be  disqualified  by  some  provision  of  law,  serves  under  color 
of  right;  and  ''upon  principles  of  policy  and  justice,"  his  acts  in 
such  capacity  should  not  be  held  to  invalidate  the  whole  juiy  or  any 
proceedings  had  by  it  in  which  he  participated. 

Js>4 — ^Regular  Numbeb  Impaneled — Sole  Objection  to  Number. — If 
the  requisite  number  of  grand  jurors  have  been  regularly  summoned 
and  impaneled  in  the  first  instance,  no  objection  to  number  can 
thereafter  be  urged  to  question  the  validity  of  an  indictment,  ex- 
eept  where  it  may  appear  that  twelve  of  such  jurors  have  not  con- 
curred in  finding  it. 

Id. — Prohibition — Validity  of  Indictment. — ^Whatever  ground  of  criti- 
eism  may  be  urged  against  an  indictment  under  a  general  or  special 
demurrer,  where  it  attempts  to  set  forth  a  public  offense,  its  validity 
cannot  be  questioned  under  a  petition  for  prohibition  addiessad  to 
tho  jurisdiction  of  the  court* 
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PETITION  for  writ  of  prohibition  to  the  Superior  Court 
of  Nevada  County.    P.  T.  Nilon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Charles  W.  Eitts,  and  A.  M.  Seymour,  for  Petitioner. 

George  L.  Jones,  District  Attorney,  for  Bespondenta. 

HAET,  J. — ^The  grand  jury  of  Nevada  county,  on  the 
twenty-fourth  day  of  November,  1906,  returned  and  caused 
to  be  filed  in  the  superior  court  of  that  county  an  indict- 
ment against  the  petitioner  for  the  crime  of  assault  by  means 
and  force  likely  to  produce  great  bodily  injury  upon  the 
person  of  one  Martin  Shoebridge.  Thereafter  petitioner 
moved  the  respondents  to  set  aside  said  indictment  upon  the 
grounds  that  certain  members  of  said  grand  jury  were  dis- 
qualified under  the  law  from  acting  as  such  ,and  at  the  time 
of  the  presentation  of  said  motion  evidence  was  offered  which 
it  is  claimed  supported  the  charge  of  the  disqualification  of 
such  jurors.  The  motion  was  denied  by  respondents,  and 
thereupon  the  petitioner  was  required  to  answer  the  indict- 
ment. 

It  is  claimed  that  by  reason  of  the  alleged  disqualification 
of  said  jurors  the  indictment  was  not  found,  presented  and 
filed  according  to  the  requirements  of  law,  and  that  the  same 
does  not  therefore  confer  upon  respondents  jurisdiction  to  try 
petitioner  for  the  offense  charged  against  him  in  said  alleged 
indictment. 

The  petitioner  asks  that  respondent  be  prohibited  from  try- 
ing him  upon  said  alleged  indictment,  and  commanded  to  de- 
sist and  refrain  from  taking  further  proceedings  in  the  case. 
The  jurors  who  are  alleged  to  have  been  disqualified  from 
serving  as  members  of  said  grand  jury  are  J.  H.  Nile,  W.  H. 
Hughes,  and  E.  G.  Sukeforth.  It  is  claimed  that  said  Suke- 
forth  was  disqualified  because  he  ''had  served  in  and  been  dis- 
charged as  a  juror  by  a  court  of  record  of  this  state,  to  wit: 
the  Superior  Court  of  the  County  of  Nevada,  State  of  Cali- 
fornia, within  a  year  of  the  time  that  he  was  summoned  and 
impaneled  to  act  as  such  grand  juror,  and  within  a  year  of 
the  finding  and  filing  of  the  said  alleged  indictment,"  and 
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that  said  Nile  and  Hughes  were  not  competent  to  act  as  grand 
jurors  for  the  reason  that  they  were  not  assessed  on  ''the  last 
assessment-roll  of  said  Nevada  County  for  the  year  1906, 
on  property  owned  by  them,  standing  in  their  names,  or  at 
all."  It  is  alleged  that  the  juror  Hughes  is  not  thus  a^ssessed 
''except  there  is  an  assessment  on  said  last  assessment-roll 
to  'Hughes  Bros.,'  which  may  or  may  not  be  property  belong- 
ing to  said  William  H.  Hughes."  It  is  also  averred  that 
"said  alleged  indictment  fails  to  state  any  public  offense 
against  your  petitioner." 

As  to  the  first  proposition,  that  the  juror  Sukeforth  was  not 
competent  to  act  as  a  grand  juror  because  of  having  served 
as  a  juror  and  having  been  discharged  as  such  within  a  year 
of  the  time  that  "he  was  summoned  and  impaneled  to  act  as 
such  grand  juror,  and  within  a  year  of  the  finding  and  filing 
of  said  alleged  indictment,"  it  is  only  necessary  to  say  that 
the  supreme  court  has  recently,  in  the  case  of  Ex  parte  Ruef, 
on  habeas  corpus,  150  Cal.  665,  [89  Pac.  605],  ruled  adversely 
to  petitioner's  contention. 

In  that  case  the  court  says,  speaking  of  the  same  objection 
as  is  made  here:  "We  are  of  the  opinion  that  this  does  not 
affect  the  validity  of  an  indictment  found  by  the  grand  jury. 
The  Penal  Code  enumerates  the  grounds  upon  which  an  in- 
dictment may  be  set  aside.  (Pen.  Code.  sec.  995.)  One  of 
these  grounds  is  'any  ground  which  would  have  been  good 
ground  for  challenge  to  any  individual  juror.'  Penal  Code, 
section  896,  provides  for  a  challenge  to  an  individual  grand 
juror  for  six  specific  grounds  only.  The  particular  incompe- 
tency here  relied  on  is  not  included.  We  think  that  the  legis- 
lature, in  declaring  that  persons  who  had  been  discharged  as 
jurors  within  a  year  should  not  be  competent,  and  at  the 
same  time  denying  to  a  defendant  indicted  by  a  grand  jury 
including  one  or  more  such  persons  any  remedy  by  way  of 
motion  or  challenge,  in  effect  provided  that  if  the  statutory 
rule  prohibiting  the  service  of  such  persons  were  not  obeyed, 
the  departure  should  not  invalidate  any  indictment  found." 

The  point  that  the  grand  jury  was  not  a  legally  constituted 
body  because  jurors  Nile  and  Hughes  were  not  assessed  upon 
the  last  assessment-roll  of  the  county  on  property  belonging 
to  them,  and  therefore  could  not  return  a  valid  indictment, 
cannot,  we  think,  be  maintained*    The  law  provides  that  the 
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grand  jury  shall  be  composed  of  nineteen  members  (Code 
Civ.  Proc,  sec.  192),  twelve  of  whom  may  find  an  indict- 
ment (Pen.  Code,  sec.  940.)  One  of  the  prescribed  qualifi- 
cations of  a  grand  juror  is  that  he  shall  be  '^assessed  on  the 
last  assessment-roll  of  the  county  •  •  •  on  property  belong- 
ing to  him.'^  (Code  Civ.  Proc,  sec.  198.)  Of  course,  it  is 
true  that  a  person  not  possessing  the  general  qualifications 
for  a  juror  required  by  section  198,  Code  of  Civil  Procedure,  is 
not  competent  to  act  either  as  a  grand  or  petit  juror  in  any 
case.  Under  the  system  in  vogue  in  California  prior  to  the 
adoption  of  our  present  constitution  the  only  mode  author- 
ized for  the  inauguration  of  a  prosecution  of  an  ordinary 
felony  charge  was  by  indictment  by  a  grand  juror,  a  neces- 
sary prerequisite  to  which  was  a  preliminary  hearing  of  the 
charge  by  a  magistrate  and  an  order  holding  the  accused  to 
answer  before  said  body.  By  that  method  of  proceeding,  the 
accused,  having  been  held  to  answer,  was  expressly  given  by 
the  law  the  right,  and  thus  afforded  an  opportunity  of  inter- 
posing in  open  court  a  challenge  to  the  panel  of  grand  jurors 
or  of  examining  them  individually  for  the  purpose  of  exer- 
cising any  challenge  of  their  right  upon  any  ground  pre- 
scribed by  the  statute  to  inquire  into  or  act  upon  his  case. 
Since  the  adoption  of  the  present  constitution,  however,  the 
procedure  with  regard  to  the  initiation  of  prosecutions  for 
felony  is  essentially  different  from  the  former  manner  of 
proceeding.  Under  our  present  system,  as  established  by 
the  constitution  of  1879,  and  which  it  is  safe  to  say  is 
familiar  to  people  generally,  all  offenses  theretofore  pros- 
ecuted by  indictment  may  be  prosecuted  by  information 
after  an  examination  and  commitment  by  a  magistrate,  or 
by  indictment  with  or  without  such  examination  and  com- 
mitment, as  may  be  prescribed  by  law.  (Const.,  art.  I,  sec 
8.)  The  effect  of  this  provision  of  the  constitution  is,  as 
may  readily  be  seen,  that  an  indictment  by  a  grand  jury 
may  be  found  for  a  felony  without  a  preliminary  exam- 
ination of  the  charge  by  a  magistrate,  and  the  accused,  there- 
fore, deprived  of  an  opportunity,  as  formerly  accorded  to 
him,  of  examining  the  inquisitors  as  to  their  general  and  spe- 
cial qualifications  to  act  as  such  before  they  proceed  to  the 
examination  of  his  case.  The  result  is,  in  such  a  case,  that 
the  accused  has  but  one  remedy,  which  is  exercisable  only 
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after  the  indictment  is  found  and  filed,  and  is  in  the  nature 
of  a  motion  to  set  it  aside  for  certain  specified  reasons  pre- 
scribed by  section  995  of  the  Penal  Code.  Among  the  grounds 
enumerated  by  that  section  as  requiring  the  setting  aside  of 
an  indictment  is  ^'any  ground  which  would  have  been  good 
ground  for  challenge,  either  to  the  panel  or  to  any  individual 
grand  juror."  The  grounds  of  challenge  to  the  panel  are 
set  forth  in  section  995  and  the  cause  of  challenge  to  an  indi- 
vidual grand  juror  prescribed  in  section  896  of  the  Penal 
Code.  The  incompetency  of  the  grand  juror  for  not  possessinir 
the  qualification  mentioned  in  subdivision  4  of  section  198 
of  the  Code  of  Civil  Procedure  is  not  embraced  within  the 
grounds  prescribed  in  either  section  995  or  896  of  the  Penal 
Code.  There  can  be  no  doubt  that,  under  the  system  which 
prevailed  under  the  constitution  preceding  the  present  one,  if 
an  examination  of  the  grand  jurors  disclosed  that  any  or  all  of 
them  were  wanting  in  any  of  the  general  qualifications  re- 
quired in  them  by  law,  or  by  section  198  of  the  Code  of  Civil 
Procedure,  if  at  that  time  that  section  existed  as  now,  such 
juror  or  jurors  could  have  been  successfully  challenged  upon 
such  ground.  It  would  seem,  from  adjudications  of  analogous 
questions  by  the  courts,  that  where,  as  in  this  case,  a  section 
of  the  code  expressly  mentions  certain  grounds  upon  which 
an  indictment  may  be  set  aside,  and  said  section  does  not  in- 
clude in  such  grounds  certain  grounds  prescribed  in  another 
section  or  code  disqualifying  a  person  from  acting  as  a  grand 
juror,  the  section  involving  the  grounds  upon  which  the  in- 
dictment may  be  set  aside  is  intended  by  the  legislature  as  a 
limitation  of  the  grounds  as  to  which  an  indictment  may  be 
set  aside.  Certainly  the  rule  of  construction  expressed  by 
the  maxim  **Expre8s%o  unius  est  exclibsio  Merius/*  would 
warrant  this  conclusion.  But  it  is  not  necessary  to  base  our 
conclusion  that  petitioner's  position  on  this  point  is  untenable 
upon  this  reason. 

Counsel  upon  both  sides  of  this  case  have  in  their  briefs 
elaborately,  interestingly  and  instructively  discussed  all  the 
points  which  could  conceivably  be  brought  to  bear  upon  the 
main  point  in  the  case,  to  wit,  whether,  for  any  of  the  reasons 
suggested  by  petitioner,  the  superior  court  of  Nevada  county 
is  without  jurisdiction  to  try  said  petitioner  under  the  indict- 
ment of  which  complaint  is  made.    But  we  are  of  opinion  that 
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the  point  which  is  under  discussion  has  been  decided  against 
the  contention  of  petitioner  in  a  number  of  opinions  filed  by 
the  supreme  court  The  case  of  People  v.  Simmons,  119  CaL 
1,  [50  Pac.  844],  while  not  directly  in  point,  is  valuable, 
more  particularly  because  the  court  adopts  the  reasoning 
and  authorities  cited  in  the  case  of  People  v.  Hecht,  105  Cal. 
621,  [45  Am.  St.  Rep.  96,  38  Pac.  941].  The  last-mentioned 
case  was  where  a  question  arose  as  to  the  qualifications  of  cer- 
tain members  of  a  board  of  freeholders,  elected  to  frame  a 
new  charter  for  the  city  and  county  of  San  Francisco.  By 
proceedings  in  quo  warranto  it  was  attempted,  not  only  to 
oust  two  of  the  elected  members  of  the  board  because  they 
had  not  been,  as  required  by  the  constitution  in  such  case, 
electors  of  the  city  for  which  they  were  elected  for  a  period 
of  five  years  preceding  their  said  election,  but  to  have  declared 
invalid  the  entire  board  because,  by  reason  of  the  disqualifica- 
tion of  two  of  the  members  so  elected,  the  full  number  of  fif- 
teen qualified  electors  had  not  been  elected  as  such  freeholders. 
The  supreme  court,  in  a  characteristically  able  opinion  by 
Judge  Niles  Searls,  then  a  commissioner,  held  that  under  the 
facts  as  alleged  in  the  complaint  and  admitted  to  be  true  by 
the  demurrer,  the  two  alleged  disqualified  freeholders  were 
in  fact  disqualified  and  could  not,  therefore,  act  as  such,  on 
the  board,  but  that  the  fact  of  their  disqualification  did  not 
invalidate  the  board;  that  it  was  a  legally  constituted  body, 
with  full  power  to  perform  the  duties  designed  by  the  con- 
stitution and  for  which  it  had  been  elected  and  organized. 
Among  other  things  this  learned  judge  says:  ''An  interpre- 
tation which  holds  that  the  ineligibility,  or  death,  or  unwill- 
ingness to  act  of  a  single  member  thus  selected  invalidates 
the  entire  election,  would  work  great  hardship,  and  tend  to 
thwart  the  will  of  the  electors  in  many  instances,  and  should 
not  be  indulged  unless  rendered  imperative  by  the  mandate 
of  the  constitution.  The  same  constitution  (art  XI,  sec.  5) 
provides  that  the  legislature,  by  general  and  uniform  laws, 
shall  provide  for  the  election  or  appointment  in  the  several 
counties  of  'boards  of  supervisors,'  etc.  Other  portions  of 
the  constitution  provide  for  a  Supreme  Court,  'which  shall 
consist  of  a  Chief  Justice  and  six  Associate  Justices.'  Again, 
'the  Senate  shall  consist  of  forty  members,  and  the  Assembly 
of  eighty  members. '    It  would,  we  think,  hardly  be  contended 
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that  because  the  constitution  provides  for  a  hoard  of  super- 
visors  that  an  election  for  supervisors,  in  which  a  single  mem- 
ber elected  was  disqualified,  would  either  invalidate  the  elec- 
tion of  other  members,  or  prevent  their  organizing  and 
acting  as  a  board.  Like  considerations  apply  to  the  election 
of  members  of  the  senate  and  assembly,  and  to  the  election, 
organization  and  action  of  the  Supreme  Court."  Further 
on  in  the  opinion  it  is  said:  ^^ Again,  the  office  of  freeholder 
is  created  by  the  constitution.  It  is  a  ci^  jure  office.  When 
Hellman  and  Bourn  were  elected  by  a  plurality  of  the  quali- 
fied electors,  received  their  certificates  of  election  and  quali- 
fied and  participated  in  the  action  of  the  board,  they  were 
there  under  color  of  office  and  presumptively  entitled  to  the 
office.  They  were  de  facto  officers  in  the  discharge  of  the 
duties  of  a  de  jure  office,  and  as  such  their  acts,  while  they 
remained  such,  were  as  valid  and  binding  as  those  of  de  jure 
officers.  There  must  he  a  de  jure  office  to  be  filled  before 
there  can  be  a  de  facto  officer.  If  the  former  exists,  and  the 
latter  holds  it  under  and  pursuant  to  a  regular  commission 
purporting  to  empower  him  to  act,  his  acts  in  such  office,  un- 
til his  right  thereto  is  judicially  determined,  the  law  holds 
upon  principles  of  policy  and  justice  to  be  valid  so  far  as 
they  involve  the  public  and  third  parties." 

An  officer  de  facto  is  defined  to  be  ''one  whose  acts,  though 
not  those  of  a  lawful  officer,  the  law,  upon  principles  of  policy 
and  justice,  will  hold  valid  so  far  as  they  involve  the  interests 
of  the  public  and  third  persons  where  the  duties  of  the 
office  were  exercised:  1.  •  •  •  2.  •  .  .  3 — under  color  of  a 
known  election  or  appointment,  void  because  the  officer  was 
not  eligible,  .  .  .  such  ineligibility  •  .  .  being  unknown  to  the 
public-"     (State  v.  CarroU,  38  Conn.  449,  [9  Am.  Rep.  409].) 

We  think  the  principles  discussed  in  the  Hecht  case  apply 
here.  In  fact,  it  is,  as  we  have  seen,  so  expressly  declared  in 
People  V.  Simmons,  supra.  The  grand  jury  is  a  d6  jure 
body  created  by  the  constitution.  (Const.,  art.  I,  sec.  8.)  One 
who,  having  been  regularly  summoned  and  impaneled  as  a 
grand  juror,  and  exercises  the  duties  thereof,  although 
thereafter  discovered  to  be  disqualified  by  reason  of  some 
provision  of  the  law,  serves  under  color  of  right,  and  "upon 
principles  of  policy  and  justice,"  his  acts  in  such  capacity 
should  not  be  held  either  to  invalidate  the  whole  juiy  or  any 
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proceedings  had  by  it  in  which  he  participated.  Any  num- 
ber of  cases  can  be  found  to  the  point  that  where  a  grand 
jury  has  been  summoned  and  impaneled  as  required  by  law 
the  death  of  one  of  the  members  after  such  impanelment, 
thereby  reducing  the  number  below  that  required  by  the  stat- 
ute, does  not  render  invalid  the  juiy  as  it  remains  nor  vitiate 
any  proceedings  properly  coming  before  it.  (People  v. 
Hunter^  54  Cal.  65.)  If  the  requisite  number,  having  been 
regularly  summoned,  is  sworn  or  impaneled  as  grand  jurors 
in  the  first  instance,  no  objection  as  to  number  can  be  urged 
questioning  the  validity  of  an  indictment  except  where  it 
may  appear  that  twelve  of  such  jurors  have  not  concurred  in 
finding  it.  Upon  this  point  it  is  our  conclusion  that  the  fact 
that  jurors  Nile  and  Hughes  may  not  have  been  assessed  on 
the  last  assessment-roll  of  the  county  on  property  belonging 
to  them  does  not  operate  to  invalidate  the  indictment.  The 
case  of  People  v.  Leonard,  106  Cal.  302,  [39  Pac.  617], 
is  not  an  authority  supporting  petitioner's  contention.  There 
the  question  was  whether  or  not,  when  impaneling  a  grand 
jury,  and  after  excuses  allowed  there  were  remaining  twenty 
jurors  from  whom  to  select  the  required  number,  two  of 
whom,  in  reply  to  questions  by  the  district  attorney,  declared 
they  were  not  assessed  on  the  last  assessment-roll  of  the 
county,  upon  the  excuse  of  such  jurors  by  the  court  after 
challenge  by  the  district  attorney,  and  the  ordering  of  a  spe- 
cial venire  for  two  persons  from  whom  to  complete  the  panel, 
was  the  proper  procedure  under  the  provisions  of  the  code 
upon  the  subject.  The  court  held  that  the  course  pursued 
was  regular  and  proper. 

The  third  and  last  point  relied  upon  is  that  the  indictment 
does  not  state  facts  sufficient  to  constitute  a  public  offense. 

Without  passing  upon  the  question  of  whether  or  not  the 
indictment  might  in  some  respects  be  amenable  to  criticism 
under  either  a  general  or  special  demurrer,  it  may  be  said 
that  the  offense  charged  therein  is  sufficiently  set  forth  to 
withstand  attack  in  this  proceeding. 

The  purpose  of  the  remedy  here  sought  is,  like  that  afforded 
by  the  writ  of  hdbecu  corpv^,  solely  to  determine  the  question 
of  jurisdiction,  and  consequently  the  principle  declared  upon 
a  similar  point  in  the  case  of  Ex  parte  Ruef,  on  habeas  car^ 
pus,  150  Cal.  665,  [89  Pac.  605],  is  pertinent  here.    In  that 


470  KiTTs  V.  Superior  Court.        [5  Cal.  App. 

case  the  court  says:  ''On  habeas  corpus  the  inquiry  into  the 
sufficiency  of  an  indictment  is  limited.  We  think  the  true 
rule  is  that  where  an  indictment  purports  or  attempts  to 
state  an  offense  of  a  kind  of  which  the  court  assuming  to  pro- 
ceed has  jurisdiction,  the  question  whether  the  facts  charged 
are  sufficient  to  constitute  an  offense  of  that  kind  will  not  be 
examined  into  on  habeas  corpus.'* 

The  indictment  here,  it  may  be  said,  certainly  makes  "an 
attempt  to  state  an  offense/'  and  with  equal  certainty  fully 
meets  the  test,  so  far  as  a  proceeding  of  this  character  is  con- 
cerned, laid  down  in  the  Buef  case. 

A  large  array  of  authorities  is  cited  by  the  learned  counsel 
for  petitioner  in  the  discussion  of  the  numerous  points  grow- 
ing out  of  the  main  contention.  The  briefs  on  both  sides  are 
voluminous  and  able,  showing,  as  we  have  before  suggested, 
commendable  and  assiduous  industry,  but  it  would  only  com- 
pel unnecessary  prolixity  to  undertake  to  notice  all  the  points 
discussed,  many  of  which  only  collaterally  affect  the  principal 
question  in  dispute,  or  to  enter  upon  the  laborious  task  of  dis- 
tinguishing, as  can  without  difficulty  be  done,  the  many  cases 
offered  in  support  of  the  contention  of  petitioner,  from  the 
one  at  bar.  We  have  given  careful  attention  to  the  record, 
and  to  the  arguments,  oral  and  written,  and  find  no  reason 
for  entertaining  any  doubt  that  the  respondents  have  juris- 
diction to  try  petitioner  upon  the  charge  alleged  in  the  in- 
dictment. 

For  the  foregoing  reasons,  the  order  to  show  cause  will  be 
discharged,  and  the  application  for  peremptory  writ  of  pro- 
hibition denied. 

Burnett,  J.,  and  Chipman,  P.  J.,  concurred. 
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Ex  Parte  JULIA  A.  WOOD  on  Habeas  Corpus. 

Stavk  Beyobm  School — Impbopeb  Commitment  of  Adult — Habeas 
CoBPus. — Onlj  minors  between  the  ages  of  eight  and  eighteen,  when 
foond  to  be  incorrigible,  can  be  committed  to  the  Whittier  State 
Beform  School.  Where  an  adult  female  has  been  committed 
thereto,  as  being  incorrigible,  she  must  be  discharged  upon  writ  of 
habeas  oorput. 

APPLICATION  for  writ  of  habeas  corpus  to  the  super* 
intendent  of  the  State  Beform  SchooL 

The  facts  are  stated  in  the  opinion  of  the  court 

Hugh  J.  Crawford,  for  Petitioner. 

J.  C.  North,  Deputy  District  Attorney  of  Los  Angeles 
County,  for  Respondent. 

SHAW,  J. — ^Application  made  by  Lawrence  D.  Wood  on 
behalf  of  his  daughter  Julia  A.  Wood  for  a  writ  of  habeas 
corpus,  to  be  directed  to  the  superintendent  of  the  Whittier 
state  schooL 

On  March  16,  1907,  a  complaint  was  filed  in  the  superior 
court  of  Los  Angeles  county  by  one  A.  C.  Dodd,  wherein  it 
was  alleged  that  Julia  A.  Wood,  a  female,  was  a  minor  under 
the  age  of  eighteen  years ;  that  she  was  guilty  of  incorrigible 
conduct;  and  praying  that  she  be  committed  to  the  Whittier 
state  school.  At  the  hearing,  had  on  the  day  of  filing  the  com- 
plaint, it  was  by  the  court  adjudged  that  said  Julia  A.  Wood 
was  an  incorrigible  under  subdivision  1  of  section  20  of  an 
act  of  the  legislature  of  California  entitled,  ''An  Act  to 
establish  a  State  Beform  School  for  juvenile  offenders,  and 
to  make  an  appropriation  therefor,"  approved  March  11, 
1889,  and  the  acts  amendatory  thereof,  and  that  she  was  a 
fit  subject  for  commitment  to  said  school ;  and  thereupon  the 
court,  on  said  sixteenth  day  of  March,  1907,  made  an  order 
committing  her  to  said  Whittier  state  school  until  she  ar- 
rived at  the  age  of  twenty-one  years. 
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Among  other  grounds  urged  in  support  of  the  issuance  of 
the  writ,  it  is  contended  that  said  Julia  A.  Wood  was  not  a 
minor  at  the  date  of  said  adjudication  and  commitment,  and 
hence  the  court  had  no  jurisdiction  to  order  her  committed  to 
said  institution  as  an  incorrigible  under  subdivision  1  of  sec- 
tion 20  of  said  act,  which  is  as  follows :  ''It  shall  also  be  lawful 
for  the  said  board  of  trustees,  under  such  rules  as  they  may 
prescribe,  to  receive  into  the  care  and  guardianship  of  said 
institution,  whenever  it  may  be  convenient  so  to  do,  minors 
between  the  ages  of  eight  and  eighteen  years,  committed  to 
custody  in  any  of  the  following  modes :  1.  Minors  committed 
by  any  judge  of  a  Superior  Court  of  this  state  on  the  com- 
plaint, in  writing,  filed  and  due  proof  thereof  made  by  the 
parent  or  guardian  of  such  minor,  showing  that  by  reason 
of  the  incorrigible  and  vicious  conduct  or  nature  of  such 
minor,  he  is  beyond  the  control  and  power  of  such  parent 
or  guardian,  and  that  from  a  regard  for  the  future  welfare 
of  such  minor  and  the  protection  of  society,  it  appears  that 
such  minor  should  be  placed  in  the  care  of  such  institution." 

It  will  thus  be  seen  that  it  is  only  minors  between  the  ages 
of  eight  and  eighteen  years  who  may  be  lawfully  received  un- 
der the  protecting  care  of  said  institution  by  said  board  of 
trustees,  with  the  further  provision  contained  in  subdivision 
1,  which  makes  it  applicable  to  minors  committed  as  therein 
provided.  Clearly,  the  court  had  no  right,  under  this  pro- 
vision, to  adjudge  said  Julia  A.  Wood  guilty  of  incorrigible 
conduct  and  conmiit  her  to  said  institution  unless  she  was  a 
minor.  Nor  did  the  board  of  trustees  of  said  institution  have 
any  power  to  receive  and  retain  her  in  custody,  unless  she  was 
at  the  time  of  such  commitment  ''between  the  ages  of  eight  and 
eighteen  years."  It  appears  that  she  is  a  female  and  was 
born  on  March  17,  1889.  By  section  25  of  the  Civil  Code 
minors  are  defined  as:  "1.  Males  under  twenty-one  years  of 
age;  2.  Females  under  eighteen  years  of  age."  And  section 
26  of  the  Civil  Code  provides  that  "the  periods  specified  in 
the  preceding  section  (i.  e.,  section  25)  must  be  calculated 
from  the  first  minute  of  the  day  on  which  persons  are  born 
to  the  same  minute  of  the  corresponding  day  completing  the 
period  of  minority."  It  thus  conclusively  appears  that  the 
said  Julia  A.  Wood  completed  the  period  of  her  minority  at 
the  commencemp^nt  of  the  sixteenth  day  of  March,  1907,  and 
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that  at  the  time  of  said  adjudication  and  commitment  she 
was  of  full  adult  age.    {Oanahl  v.  8oher  (CaL),  6  Pac.  80.) 

The  respondent  has  presented  no  argument  nor  authority 
in  justification  of  the  action  of  the  court,  and  we  find  no  war- 
rant in  subdivision  1  of  section  20,  under  which  the  proceed- 
ings were  had,  authorizing  the  commitment  of  adults  to  any 
such  institution  upon  the  charge  that  they  are  guilty  of  in- 
corrigible conduct.  The  benefits  of  the  Whittier  state  school 
according  to  the  title  of  the  act  as  amended  in  1893,  were 
intended  for  juvenile  delinquents  only. 

This  conclusion  renders  it  unnecessary  to  pass  upon  the 
question  as  to  the  power  of  the  court  to  commit  her  for  a 
period  extending  three  years  beyond  the  time  when  she  ar- 
rived at  adult  age,  as  well  as  other  questions  presented  by 
the  petition. 

It  is,  therefore,  ordered  that  the  said  Julia  A.  Wood,  on 
behalf  of  whom  said  application  is  made,  be  discharged. 

Allen,  P.  J.,  and  Taggart,  J.,  concurred. 
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COMMERCIAL  BANK  OP  SANTA  ANA,  Respondent,  v. 
T.  A.  WELLS  and  J,  E.  WELLS,  Appellants. 

Appeals — Aubiguous  IlNDisTAKiNa — ^Diskissal. — ^Wliere  the  notice  of 
appeal  wae  from  the  judgment  and  from  an  order  denying  a  new 
trial,  and  the  onlj  undertaking  filed  was  conditioned  to  "paj  all 
costs  and  damages  which  maj  be  awarded  on  the  appeal  or  on  a 
dismissal  thereof,  not  exceeding  three  hundred  dollars,''  it  is  not 
poesible  to  determine  which  appeal  is  referred  to  in  the  undertaking; 
and  it  is  so  ambiguous  that  it  must  be  regarded  as  if  none  had  been 
filed  and  both  appeals  must  be  disnussed. 

ID,^ — ^Lafsb  of  Tims  to  Appeal  from  Obdeb. — The  motion  of  appeal  hay- 
ing referred  both  to  the  judgment  and  order,  each  of  which  waa  ap* 
pealable,  the  fact  that  the  time  had  lapsed  for  taking  an  appeal 
from  the  order  is  of  no  consequence. 

Idw-*Nxw  TJndebtakinq  not  Pebmissdlb. — To  permit  a  new  under- 
taking to  be  filed  would  be  in  effect  to  permit  a  new  appeal  to  be 
perfected  after  the  time  fixed  bj  lawj  and  aa  application  therefor 
Bast  be  denied. 
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MOTION  to  dismiss  appeal  from  a  judgment  of  the  Su- 
perior Court  of  Orange  County,  and  from  an  order  denying  a 
new  trial.    Z.  B.  West,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
J.  Marion  Brooks,  for  Appellants. 
E.  E.  Keech,  for  Respondent. 

ALLEN,  P.  J. — ^Motion  to  dismiss  appeals.  The  notice  of 
appeal  was  from  the  judgment  and  from  an  order  denying  a 
new  trial.  The  only  undertaking  filed  was  conditioned  to 
''pay  all  costs  and  damages  which  may  be  awarded  on  the  ap- 
peal or  on  a  dismissal  thereof,  not  exceeding  three  hundred 
dollars."  It  is  not  possible  to  determine  which  appeal  is 
referred  to  in  the  undertaking.  ''It  is  so  ambiguous  that  it 
must  be  regarded  as  if  none  had  been  filed."  {People  v. 
Center,  61  Cal.  191 ;  Ilome  <fe  Loan  Associates  v.  Wilkins,  71 
Cal.  626,  [12  Pac.  799].)  The  fact  that  the  time  had  elapsed 
within  which  one  of  the  appeals  should  be  taken  is  of  no  conse- 
quence. The  notice  referred  to  the  judgment  and  order,  both 
of  which  were  appealable.  A  different  rule  applies  when  the 
notice  relates  to  a  nonappealable  order.  {Wadleigh  ▼. 
Phelps,  147  Cal.  140,  [81  Pac.  418].) 

The  application  to  file  a  new  undertaking  must  be  denied. 
"To  allow  a  new  one  to  be  filed  would  be,  in  effect,  to  permit 
a  new  appeal  to  be  perfected  after  the  time  fixed  by  law." 
{Home  &  Loan  Associates  y.  Wilkins,  71  CaL  626,  [12  Pac. 
799].) 

Application  to  file  undertaking  is  denied  and  the  appeals 
dismissed. 

Shaw,  J.,  and  Taggart,  J ,  concur. 


April,  1907.]  Tbich  v.  Abms.  475 


[OiT.    Vo.  809.    Third  Appellate  District.— April  80,  1907.] 

ANNIE  E.  TEICH,  Appellant,  t.  S.  ARMS,  Respondent. 

UNLiLWFDL  DSTAINZB — ^ESTOPPIL  07  LKSSEE — ^RlOHT  TO  SHOW  TeRMINA- 

VIOM  07  LS880B^8  TiTLX. — ^Thongh  in  an  action  of  unlawful  detainer 
the  lessee  is  estopped  from  denying  the  title  of  the  lessor,  as  it  stood 
when  the  lease  was  executed,  he  is  not  estopped  to  show  that  the 
title  of  the  lessor  has  expired  or  has  been  extinguished,  or  has  been 
alienated  from  him  bj  operation  of  law. 

Id. — Sale  to  State  foe  Taxes — Failube  of  Eedemptiom — Title  from 
State — Attornment  bt  Tenant. — ^Where  the  land  leased  was  sold 
to  the  state  for  taxes,  and  the  right  of  the  lessor  to  redeem  after  the 
tzeeution  of  a  deed  to  the  state  was  foreclosed  by  the  state's  con- 
veyance of  the  title  to  another  owner,  such  owner  has  the  right  te 
receive  the  rents,  and  it  la  the  dutj  of  the  tenant  to  attora  to  the 
owner. 

APPEAL  from  a  Judgment  of  the  Superior  Court  of  Ma- 
dera County,  and  from  an  order  denying  a  new  trial.  H. 
C.  Gesford,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

S.  L.  Strother,  and  M.  K.  Harris,  for  Appellant 

Defendant  having  gone  into  possession  under  the  lease, 
he  cannot  dispute  the  lessor's  title  or  attorn  to  a  stranger 
to  the  lease.  (Civ.  Code,  sec.  1948;  Thompson  v.  Pioche, 
44  Cal.  508;  Douglas  v.  Fulda,  45  Cal.  592;  McKissick  v. 
Ashby,  98  CaL  422,  33  Pac.  729 ;  Gear  on  Landlord  and  Ten- 
ant, p.  687;  12  Am.  &  Eng.  Ency.  of  Law,  Ist  ed.,  pp.  697- 
701;  Freeman  v.  Ogden,  40  N.  Y.  105;  Smith  v.  Oranbery, 
39  Ga.  381,  99  Am.  Dec.  464;  O'Donnell  v.  Mclntyre,  118 
N.  Y.  156,  23  N.  E.  455;  Ausiin  v.  Aheame,  61  N.  Y.  6; 
Sperling  v.  Isaacs,  13  Daly  (N.  Y.),  275;  Lindley  v.  Dakinf 
13  Ind.  6;  Williams  v.  McMichael,  64  Ga.  445;  Elliott  v. 
Dycke,  78  Ala.  150 ;  Thompson  v.  Felton,  54  Cal.  547 ;  Betram 
▼.  Cook,  32  Mich.  518 ;  Steinhouser  v.  Kuhn,  50  Mich.  367, 
15  N.  W.  513.)  In  an  action  of  unlawful  detainer,  the  ques- 
tion of  title  is  not  involved,  and  cannot  be  raised.  (Code 
Civ.  Proc.,  sec  1161,  subd.  2j  Mason  v.  Wolff,  40  CaL  250; 
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Felion  v.  MiUard,  81  Cal.  540,  21  Pac.  534,  22  Pac.  750; 
Bosiwich  T.  Mahoney,  73  Cal.  238,  14  Pac  832;  Knowles  T. 
Murphy,  107  Cal.  107,  40  Pac.  111.) 

F.  A.  Fee,  and  Frank  H.  Shorty  for  Respondent 

It  is  conceded  that  a  tenant  cannot  dispute  the  title  of 
the  landlord  while  it  continues;  yet  he  is  not  estopped  to  show 
that  the  title  under  which  he  entered  has  expired  or  has  been 
extinguished.  {Jackson  ▼.  Rowland,  6  Wend.  667,  22  Am. 
Dec.  557 ;  8  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  442 ;  Hoag 
Y.  Hoag,  35  N.  Y.  471;  McDeviii  ▼.  SuUivan,  8  Cal.  593; 
Tewksbury  y.  Magraff,  33  Cal.  237 ;  2  Qreenleaf  on  Evidence, 
253;  Bettison  v.  Budd,  17  Ark.  546,  65  Am.  Dec.  442;  Franks 
lin  County  Grammar  School  ▼.  Bailey,  62  Yt  467,  20  AtL 
820,  10  L.  B.  A.  405;  Stout  v.  MerriU,  35  Iowa,  47.)  Where 
title  has  passed  to  the  state,  for  delinquent  taxes,  the  tenant, 
under  a  purchase  of  the  title,  may  protect  himself  from  con- 
viction. (Waggoner  v.  McLaughlin,  33  Ark.  195.)  The  suc- 
cessor in  interest  of  the  title  of  the  lessor  is  not  a  stranger 
to  the  lease,  but  is  entitled  to  recover  the  rents,  and  becomes 
the  true  landlord  to  whom  the  tenant  must  attorn  if  he  has 
notice  of  his  title.  (Civ.  Code,  sees.  84,  1111;  Taylor  on 
Landlord  and  Tenant,  439 ;  McDonald  v.  Hanlon,  79  Cal.  442, 
21  Pac.  861 ;  Harris  v.  Foster,  97  Cal.  294,  33  Am,  St.  Eep. 
187,  82  Pac.  246;  Drey  fas  v.  Hirt,  82  Cal.  621,  23  Pac  193; 
McDonaugh  v.  Starbird,  105  Cal.  19,  38  Pac.  510.) 

BURNETT,  jr.— This  is  an  ordinaiy  action  for  unlawful 
detainer.  The  complaint  alleges  the  execution  of  a  written 
lease  for  one  year  from  August  1,  1904,  for  the  monthly  ren- 
tal of  $35,  payable  on  the  first  of  each  month;  that  defendant 
entered  into  the  occupation  and  possession  of  the  premises; 
that  on  January  16, 1905,  a  demand  in  writing  was  made  up- 
on defendant  to  pay  $175,  the  amount  of  rent  unpaid,  or  sur- 
render possession  within  three  days;  that  defendant  refused 
to  do  either,  and  the  prayer  is  for  the  rent  due  and  for  dam- 


The  answer  sets  up  as  a  defense  that  on  June  26,  1897,  the 
property  was  sold  to  the  state  for  delinquent  taxes,  and  June 
24, 1903,  the  deed  was  regularly  made  to  the  state;  that  there- 
after, on  August  6, 1904f  the  property  was  sold  and  eonveiyed 
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to  the  San  Jose  Safe  Deposit  Bank  of  Savings,  and  that  there- 
upon said  bank  entered  into  possession  and  leased  and  hired 
the  premises  to  defendant,  and  on  or  about  the  fifteenth  day 
of  August,  defendant  entered  into  possession  as  the  tenant 
and  lessee  of  said  bank  and  has  continued  as  such  and  has 
paid  to  the  bank  all  the  rent  due^ 

The  judgmoit  was  for  defendant  The  plaintiff  brings 
the  appeal  from  the  judgment  and  order  denying  her  motion 
for  a  new  triaL 

Appellant  admits  the  regularity  and  validity  of  the  tax 
proceedingSi  and  does  not  question  the  sufficiency  of  the  con- 
veyance to  the  state  and  to  the  bank*  The  only  controversy, 
she  says,  is  as  to  the  effect  of  the  deeds  upon  the  relation  to 
each  other  of  plaintiff  and  defendant. 

The  vital  question  is,  Was  the  transaction  set  up  in  the 
answer  sufficient  in  law  to  destroy  the  relation  of  landlord 
and  tenant  between  the  parties  to  this  action  and  absolve  de- 
fendant from  any  liability  to  pay  rent  to  plaintiff  f  The 
question  was  presented  to  the  trial  court  when  defendant 
offered  in  evidence  the  deed  from  the  state  to  the  bank.  The 
objection  was  made  that  ''said  deed  is  incompetent,  irrelevant 
and  immaterial  in  this  case  on  the  ground  that  a  tenant  in 
possession  could  not  dispute  his  landlord's  title  or  attorn  to 
a  stranger;  that  the  said  deed  constituted  no  defense  to  this 
action. ' ' 

At  the  outset  it  is  contended  by  appellant  that  the  ques- 
tion of  title  is  foreign  to  the  issue  in  unlawful  detainer.  As 
a  general  proposition  this  is  undoubtedly  true.  It  is  iUways 
true  when  we  limit  it  to  the  title  of  the  plaintiff  at  the  time 
of  the  execution  of  the  lease.  This  follows  from  the  nature  of 
the  action.  The  question  at  issue  is  not  title,  but  the  right 
to  the  possession;  hence  evidence  of  title  could  only  be  re- 
ceived as  showing  the  right  to  the  possession  of  the  property, 
and  this  evidence  could  not  be  directed  to  the  time  of  the  ex- 
ecution of  the  lease,  for  the  simple  reason  that  on  well-known 
principles  of  equity,  the  defendant,  having  entered  into  the 
possession  of  the  property  by  virtue  of  his  recognition  of 
plaintiff's  title,  is  estopped  from  thereafter  denying  it 

In  M(uon  v.  Wolff,  40  Cal.  250,  the  court,  speaking  through 
Mr.  Justice  Temple,  said:  "Here  the  question  of  title  is  not 
involved  and  cannot  be  raised.    In  %  eertain  sense  the  suit 
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is  brought  upon  the  lease,  and  the  consequence  of  entering 
into  that  contract  can  only  be  avoided  by  showing  some  fraud 
or  mistake  which  would  have  been  sufficient  to  set  aside  the 
lease  itself."  In  that  case,  it  will  be  observed,  the  errors 
reviewed  consisted  in  the  improper  admission  of  evidence 
which  did  not  affect  the  validity  of  plaintiff's  title,  but 
it  is  obvious  the  rule  stated  by  the  court,  in  its  general  ap- 
plication, is  correct 

To  the  same  effect  are  Bostwick  y.  Mahoney,  73  CaL  239, 
[14  Pac.  832],  Felton  v.  MUlard,  81  CaL  541,  [21  Pac.  534, 
22  Pac.  750],  and  Knawles  v.  Murphy,  107  CaL  113,  [40  Pac. 
Ill],  where,  through  Mr.  Justice  Harrison,  it  is  declared  as 
follows:  ''It  was  immaterial  for  the  purposes  of  this  action 
whether  the  deed  from  the  defendants  to  Salor  was  absolute 
or  by  way  of  mortgage.  The  question  of  title  was  not  in- 
volved and  the  defendants  could  not  avoid  the  obligations 
assumed  by  them  by  reason  of  the  lease  by  showing  that  Salor 
did  not  have  the  title  of  the  premises  which  he  demised  to 
them." 

In  all  the  foregoing  cases  the  title  considered  was  the  title  at 
the  time  of  the  execution  of  the  lease,  and  the  doctrine  an- 
nounced is  not  only  correct  on  principle  but  it  accords  with 
all  the  authorities.  But  defendant  is  not  estopped  from  con- 
tending that  since  the  execution  of  the  lease  the  title  of  plain- 
tiff has  been  extinguished ;  and  such  evidence  may  be  material 
as  tending  to  show  that  plaintiff,  since  the  transaction  with 
defendant,  has  lost  the  right  to  the  possession  of  the  premises 
and  that  the  relation  of  landlord  and  tenant  no  longer  exists 
between  the  parties.    The  authorities  so  hold. 

In  Jackson  v.  Rowland,  6  Wend.  670,  [22  Am.  Dec.  557], 
the  supreme  court  of  New  York  said:  ''A  tenant  cannot 
dispute  the  title  of  the  landlord  so  long  as  it  remains  as  it 
was  at  the  time  the  tenancy  commenced,  but  he  may  show 
that  the  title  under  which  he  entered  has  expired  or  hoi  been 
extinguished.^* 

Greenleaf  declares  the  same  rule:  ''The  tenant  may  always 
show  that  his  landlord's  title  has  expired  or  that  he  has  sold 
his  interest  in  the  premises  or  that  it  is  alienated  from  him  by 
judgment  and  operation  of  law/'  (2  Greenleaf  on  Evidence, 
253.) 
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Our  own  courts  have  so  decided.  In  McDevitt  v.  Sullivan^ 
8  CaL  596,  it  is  said:  ''Although  as  a  general  rule  a  tenant 
cannot  dispute  his  landlord's  title,  he  may  show  that  it  has 
terminated, "  citing  Chitty  on  Contracts,  page  296. 

In  Wheelock  v.  Warsckauer,  21  Cal.  317,  again  it  is  de- 
clared: ''The  right  to  maintain  the  action  depends  upon  the 
existence  of  a  tenancy,  and  a  tenancy  once  created  is  presumed 
to  continue  so  long  as  the  tenant  remains  in  possession.  This 
presumption  may  be  rebutted,  however,  for  the  rule  which 
estops  a  tenant  from  disputing  the  title  of  his  landlord  does 
not  preclude  him  from  showing  that  the  tenancy  has  been  de- 
termined.'' 

And  in  Tewksbury  ▼.  Magraff,  33  Cal.  244,  Mr.  Justice 
Sanderson,  speaking  for  the  court,  reaches  the  same  conclu- 
sion: "Whether  a  tenant  can  dispute  his  landlord's  title  de- 
pends upon  a  variety  of  circumstances.  .  .  .  One  excep- 
tion to  the  general  rule  is,  where  the  tenant  has  been  ousted 
by  title  paramount  he  may  plead  it;  also  that  the  landlord's 
title  has  ceased  or  become  extinguished." 

In  the  case  at  bar  the  defendant  did  not  question  the  title 
under  which  he  entered.  He  did  not  dispute  plaintiff's  pos- 
session or  right  to  the  possession  at  the  time  of  the  execution  of 
the  lease.  The  effect  of  the  deed  to  the  bank  was  to  extin- 
guish plaintiff's  title  and  right  of  possession,  and  since  it  did 
not  become  operative  until  after  the  creation  of  defendant's 
tenancy  it  was  admissible  under  the  authorities  cited.  By  the 
recitals  of  the  deed  it  appears  that  before  the  execution  of  the 
lease  the  property  had  been  sold  to  the  state;  but  the  evidence 
was  not  offered  nor  received  for  the  purpose  of  attacking 
plaintiff's  title  at  the  time  she  leased  to  defendant  On  the 
contrary,  this  deed  shows  that  the  state  simply  held  the  prop- 
erty for  security  with  the  right  of  possession  and  redemption 
in  plaintiff  until  the  deed  was  executed  to  the  bank  some  days 
after  defendant  went  into  possession.  Section  3817,  Political 
Code,  as  it  now  stands,  provides  that:  "In  all  cases  where  real 
estate  has  been  sold  or  may  hereafter  be  sold  for  delinquent 
taxes  to  the  state,  and  the  state  has  not  disposed  of  the  same, 
the  person  whose  estate  has  been  or  may  hereafter  be  sold, 
his  heirs,  executors,  administrators  or  other  successors  in  in- 
terest shall  at  any  time  after  the  same  has  been  sold  to  the 
state  and  before  the  state  shall  have  disposed  of  the  same 
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have  the  right  to  redeem  such  real  estate/'  etc.  At  the  time 
of  the  lease,  therefore,  the  plaintiff  was  in  possession  of  the 
land;  she  had  a  right  to  the  possession  and  the  right  to  re- 
deem. That  included  the  title  as  far  as  involved  in  the  trans- 
action between  plaintiff  and  defendant  When,  however, 
the  state  '' disposed  of  the  same"  on  August  6th  the  right  to 
redeem  was  foreclosed,  the  right  of  plaintiff  to  remain  in  pos- 
session no  longer  existed,  plaintiff's  title  was  completely  ex- 
tinguished and  the  whole  interest  was  conveyed  to  the  bank. 

In  the  American  and  English  Encyclopedia  of  Law,  volume 
27,  page  982,  we  find  the  general  doctrine  announced  as  fol- 
lows: ^'The  general  rule  is  that  until  the  expiration  of  the 
time  for  redemption  and  the  execution  and  delivery  of  a  deed 
the  title  to  the  land  sold  for  the  taxes  remains  with  the  or- 
iginal owner  and  the  purchaser  acquires  only  a  lien  for  the 
amount  of  his  bid  with  interest,  etc.  The  purchaser  is  not 
entitled  to  possession  or  to  rents  and  profits;  but  after  the 
execution  of  the  deed  the  grantee  is  vested  under  the  statutes 
in  most  jurisdictions  with  an  interest  in  fee  to  the  exclusion 
of  all  prior  interests  and  encumbrances." 

The  deed  to  the  bank  undoubtedly  vested  in  it  the  entire 
estate  in  and  to  the  property.  The  covenant  to  pay  rent  runs 
with  the  land.  (Civ.  Code,  sec.  1463.)  By  virtue  of  the  con- 
veyance from  the  state  the  bank  became  entitled  to  the  rent 
accruing  after  said  conveyance  and  could  have  maintained 
an  action  therefor.  The  rule  was  different  at  common  law. 
In  Taylor's  Landlord  and  Tenant  it  is  stated  as  follows:  ''No 
person  can  take  advantage  of  a  covenant  or  condition  except 
he  be  a  party  or  privy  thereto;  consequently  the  assignee  of 
the  reversion  could  at  common  law  neither  sue  nor  be  sued 
upon  covenants  contained  in  a  demise,  whether  such  demise 
were  for  life  or  for  years.  .  .  .  The  principle  seems  to 
have  followed  from  that  provision  of  the  feudal  law  which 
prevented  a  lord  from  transferring  his  seigniory  without  the 
consent  of  his  vassal.  .  .  •  But  as  experience  showed  that 
property  best  answers  the  purposes  of  civil  life  when  the 
transfer  and  circulation  are  free,  this  restraint  upon  aliena- 
tion was  gradually  removed  by  the  English  statutes,  partic- 
ularly by  32  Henry  VIII,  C.  34.  .  .  .  By  it  the  privity  of 
contract,  together  with  the  privity  of  estate,  was  transferred 
to  the  assignee  of  the  reversion;  who  then  stood,  with  regard 
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to  a  tenant,  in  the  same  position  as  the  lessor  did  before  he 
parted  with  the  reversion/' 

We  now  eome  to  the  consideration  of  the  cognate  proposi- 
tion stated  by  appellant  that  the  bank  is  a  '^ stranger,"  and 
therefore  the  attempted  attornment  to  it  by  defendant  was 
void.  Section  1948  of  the  Civil  Code  is  cited,  which  provides 
that:  '^The  attornment  of  a  tenant  to  a  stranger  is  void,  un- 
less it  is  made  with  the  consent  of  the  landlord,  or  in  conse- 
quence of  a  judgment  of  a  court  of  competent  jurisdiction." 
Whatever  the  scope  of  the  section,  we  think  it  does  not  apply 
to  the  facts  of  this  case.  The  bank  is  in  sufficient  privity 
with  plaintiff  in  regard  to  the  title  as  not  to  be  a  ''stranger" 
within  the  contemplation  of  the  statute.  We  can  see  in  prin- 
ciple no  difference  between  the  facts  here  and  where  the  land- 
lord has  himself  conveyed  all  of  his  interest  to  a  third  party. 
In  such  a  contingency  no  question  eould  be  raised  as  to  the 
right  of  attornment  to  the  grantee.  Section  821  of  the  Civil 
Code  is  applicable  here  as  it  would  be  in  case  the  plaintiff 
had  directly  conveyed  the  land  to  the  bank,  and  it  provides 
that:  "A  person  to  whom  any  real  property  is  transferred 
or  devised,  upon  which  rent  has  been  reserved  or  to  whom 
any  such  rent  has  been  transferred  is  entitled  to  the  same 
remedies  for  recovery  of  rent  ...  as  his  grantor  or  de- 
visor might  have  had."  And  for  the  protection  of  the  ten- 
ant it  is  provided  in  section  1111,  Civil  Code,  that:  ''Grants 
of  rents  or  reversions  or  of  remainders  are  good  and  effectual 
without  attornments  of  the  tenants;  but  no  tenant  who  be- 
fore notice  of  the  grant  shall  have  paid  rent  to  the  grantor 
must  suffer  any  damage  thereby." 

In  McDonald  v.  Hardon,  79  Cal.  442,  [21  Pac.  861],  it  is 
held  that  "while  real  property  is  occupied  by  a  tenant  from 
month  to  month,  where  the  owner  makes  a  lease  in  praesenti 
to  a  third  person  for  five  years,  such  other  person  may  with- 
out entering  into  possession  and  without  attornment  to  him 
change  the  terms  of  the  tenancy  and  upon  nonpayment  of  the 
increased  rent  may  maintain  an  action  of  unlawful  detainer." 
(See,  also,  Dreyfui  v.  Hirt,  82  Cal.  621,  [23  Pac.  193] ;  Jfc- 
Donough  v.  Starhird,  105  Cal.  19,  [38  Pac.  510] ;  Franklin 
▼.  Palmer,  50  111.  200.) 

We  have  examined  all  the  cases  in  other  jurisdictions  cited 
hj  appellant    Some  support  her  contention  while  others  are 

6  GaL  App.— ai 
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opposed  to  it.    We  think  the  law  in  this  state  was  properly 
determined  by  the  court  below. 
The  judgment  and  order  are  afBrmed. 

Hart,  J.,  and  Chipman,  P.  J.,  concurred. 


[GIt.  No.  880.    Second  Appellate  District.— May    t,  1907.] 

THOMAS  HIGGINS,  Petitioner,  v.  C.  G.  KEYES  et  aL,  Be- 

spondents. 

Mechanics'  Likns — Foreclosurb — Moket  Dm  Contractor — Deposit 

BT  OWNKE  TO  ABIDX  JUDGMENT — APPEATi — STAT  BOND— MANDAMUS. 

In  a  consolidated  mechanics '  lien  soit  for  foreclosure  of  liens  against 
the  owner  of  the  property  and  the  contractors,  where  the  owner  de- 
posits in  court  the  amount  due  to  the  contractors  to  abide  the 
Judgment  therein,  and  to  be  applied  in  satisfaction  thereof  as  the 
eourt  may  direct,  the  deposit  must  be  construed  to  refer  to  the 
judgment  finally  rendered;  and  where  an  appeal  is  taken  by  the 
owner,  upon  a  stay  bond,  he  is  not  entitled,  pending  the  appeal,  to  a 
writ  of  mandate  to  compel  a  return  of  the  deposit,  in  the  absence 
ef  an  order  of  the  eourt  to  that  effect  and  a  refusal  to  obey  it  by 
the  custodian  of  the  mon^. 

PETITION  for  writ  of  mandate  to  compel  the  return  of 
money  deposited  in  the  Superior  Court  of  Los  Angeles  County 
to  abide  judgment  therein. 

Respondent  C.  B.  Keyes  is  County  Clerk  of  Los  Angeles 
County.    Further  facts  are  stated  in  the  opinion  of  the  court. 

Gray,  Barker  &  Bowen,  and  R.  L.  Horton,  for  Petitioner. 

J.  D.  Fredericks,  District  Attorney,  Hartley  Shaw,  Deputy 
District  Attorney,  and  Charles  L.  Batcheller,  for  Respond- 
ents. 

TAGGART,  J.— Petition  for  a  writ  of  mandate.  Peti- 
tioner  is  the  defendant  owner  in  a  consolidated  mechanics' 
lien  foreclosure  proceeding  brought  by  the  Los  Angeles 
Pressed  Brick  Company  et  aL,  against  petitioner  and  Alpeter, 
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— ^-^— ^^^^— ^^-^■^■^■^^■^— ^■— '  ^^^— ^^— ^^^^^^^^^— — ^"i^^-^^^^^^^^— ^— ^— "^ 
Hall  &  Alpeter,  oontractors,  in  the  superior  court  of  Los  An- 
geles county. 

The  findings  in  that  case  recite  that  at  the  commencement 
of  the  trial  in  said  proceeding  petitioner  ^'deposited  in  court 
the  sum  of  $18,617.99  to  abide  the  judgment  of  the  court  in 
these  causes  and  to  be  applied  in  satisfaction  of  such  judg- 
ment as  the  court  may  direct''  Judgment  was  rendered  in 
favor  of  said  contractors  against  petitioner  for  the  sum  of 
$15,993.24  with  interest;  for  personal  judgments  in  various 
sums  in  favor  of  several  of  the  lien  claimants  against  the  con- 
tractors; for  liens  in  favor  of  two  of  said  claimants  against 
the  property  of  petitioner  to  secure  the  payment  of  their 
claims;  and  in  favor  of  petitioner  against  both  the  lien  and 
claim  of  one  of  the  claimants.  The  judgment  directs  the 
clerk  to  pay  from  the  $18,617.99  deposited  by  petitioner  the 
attorneys'  fees  of  the  two  claimants  whose  liens  were  declared 
valid,  and  to  distribute  and  apply  the  $15,993.24  awarded  to 
the  contractors  to  the  payment,  first,  of  the  two  claims  which 
were  held  to  constitute  liens  against  the  premises,  and  next, 
pro  rata  of  the  claims  of  the  other  claimants  who  recovered 
judgments  against  the  contractors. 

Petitioner  appealed  from  the  judgment  and  two  adverse 
orders  of  the  trial  court,  and  filed  an  undertaking  on  such  ap- 
peals. The  conditions  of  the  undertaking  and  obligations  of 
the  sureties  covered  the  costs  on  the  three  several  appeals,  a 
stay  of  execution  from  a  money  judgment  in  the  sum  awarded 
in  favor  of  the  contractors  and  against  petitioner,  and  $1,000 
— ^fixed  by  the  judge  of  the  court  as  the  value  of  the  use  and 
occupation  of  tiie  premises  involved  pending  the  appeal. 

Demand  was  made  upon  the  respondents  and  each  of  them, 
by  petitioner,  for  a  return  of  the  money  deposited  by  him, 
which  demands  were  refused ;  whereupon  he  made  application 
to  the  superior  court  for  an  order  requiring  the  clerk  to  pay 
said  fund  to  him,  said  petitioner.  This  application  was  denied 
without  prejudice  and  this  court  is  asked  to  issue  its  writ  of 
mandate  commanding  the  respondents  to  pay  over  said  fund 
to  petitioner. 

The  fund  so  asked  to  be  returned  was  '* deposited  in  court" 
and  therefore  paid  to  the  clerk  as  an  officer  of  the  court  and 
not  as  an  individual.  If  it  was  paid  to  him  as  an  individual, 
the  proceeding  here  begun  is  not  the  proper  one  for  its  re- 
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covery.  The  money,  however,  as  stated  in  the  findings,  was 
"deposited  in  court,"  and  remains  subject  to  the  order  of 
the  court  whether  in  the  hands  of  the  clerk  or  the  treasurer. 
When  the  money  was  delivered  to  the  clerk  it  was  his  duty, 
unless  otherwise  directed  by  law  (Code  Civ.  Proc.,  sec.  2104) 
or  by  a  conditional  order  of  the  court  (sec.  573),  to  pay  it 
over  to  the  treasurer.  Under  the  latter  section  it  was  prob- 
ably competent  for  the  court  to  have  made  a  different  order 
for  its  custody,  but  in  the  absence  of  such  order  the  proper 
place  for  it  was  in  the  county  treasurer's  hands;  and  no  such 
special  or  different  order  was  made  in  the  case. 

It  is  not  to  be  distinguished  from  any  other  deposit  in  court 
"to  abide  the  judgment  of  the  court*'  The  "judgment,"  un- 
der such  circumstances,  has  always  been  construed  to  mean 
the  final  judgment,  and  there  is  no  final  judgment  in  an  ac- 
tion while  an  appeal  is  pending.  The  judgment  rendered  by 
the  superior  court  is  not  to  be  considered  in  this  connection, 
and  the  condition  of  the  deposit  has  not  been  complied  with. 
The  deposit  "to  abide  the  judgment  of  the  court"  must  have 
read  into  it  "the  Supreme  Court." 

If  it  be  conceded  that  this  is  a  special  deposit  under  limited 
instructions,  and  the  judgment  of  the  superior  court  is  "the 
judgment,"  the  rendition  of  which  the  deposit  was  to  abide 
and  to  the  satisfaction  of  which  the  fund  was  to  be  applied 
"as  the  court  may  direct,"  then  this  contract  may  be  enforced 
whatever  the  character  or  injustice  of  that  judgment  We 
cannot  read  into  the  contract  the  clause,  "if  rendered  to  the 
satisfaction  of  the  depositor,"  and  if  such  a  strict  construc- 
tion as  petitioner  contends  for  be  given  to  the  contract  of 
deposit,  we  would  be  compelled  to  hold  that  the  fund  be  ap- 
plied as  directed  by  the  superior  court  regardless  of  peti- 
tioner's appeal. 

Neither  do  we  think  it  proper  or  competent  for  this  court 
to  consider  and  determine  the  questions  which  are  directly  in- 
volved in  petitioner's  appeal  to  the  supreme  court.  There  be- 
ing other  sufiicient  grounds  upon  which  this  court's  action  can 
be  based,  we  do  not  think  it  necessary  for  us  to  express  any 
opinion  as  to  whether  or  not  the  judgment  of  the  superior 
court  is  void  as  contended  by  petitioner. 

The  fund  is  in  the  custody  of  the  court  for  a  specified  pur- 
pose^ and  while  the  county  treasurer  holds  the  corpug  of  the 
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fand,  he  does  so  merely  as  custodian  for  the  court,  and  cannot 
be  compelled  to  pay  the  money  to  anyone  except  on  the  or- 
der of  the  court  holding  the  deposit.  Until  such  an  order 
has  been  made  there  is  no  duty  imposed  upon  either  the  derk 
or  treasurer  to  pay  out  the  money.  Until  he  has  refused  to 
obey  such  an  order  properly  made  the  treasurer  has  not  re- 
fused to  perform  any  act  in  connection  with  the  fund  so  de- 
posited with  him  that  is  specifically  enjoined  upon  him  as  a 
duty  resulting  from  his  office,  trust  or  station.  (Code  Civ. 
Proc.,  sec  1085.) 

Allen,  P.  J.,  and  Shaw,  J.,  concurred 


[(St.    Ko.  864.    Third  Appellate  District.— Maj  1,  1907.] 

J.   W.  PBESTON,   Bespondent,  y.   MAURICE   HlfiSGH, 

Appellant. 

AcnoN  TO  Quiet  Titls — Evidsngi — ^Unitbd  States  Patent— Beoobd 
or  Certified  Copt — ^Begobdee's  Ck)PT. — ^In  an  action  to  quiet  title, 
where  plaintiff  deraigna  title  under  a  patent  from  the  United  States, 
a  eop7  of  whieh,  eertifled  bj  the  eommissioner  of  the  general  land 
office,  waa  recorded  in  the  proper  county,  the  record  of  luch  copy 
has,  under  section  1160  of  the  Civil  Code,  prima  facidf  the  same  force 
and  effect  aa  the  original  for  title  or  for  evidence  "until  the  origi- 
nal letters  patent  be  recorded,"  and  under  section  1833  of  the 
Code  of  Civil  Procedure,  the  copj  of  such  record  certified  bj  the 
recording  officer  is  prima  facie  evidence. 

iDu — ^Tax  Titlb — Objegtions  to  Evidence — ^Besebvation  or  Bulings  bt 
CoxjBT — ^Reasons  not  Stated. — ^Where  the  defendant  relied  upon  « 
tax  title  derived  from  the  state,  objections  to  the  introduction  of 
which  were  formaUj  stated,  and  the  defendant  had  full  opportunity 
to  answer  them,  and  rulings  thereupon  were  reserved  with  the  con- 
sent of  both  parties,  it  cannot  be  held  that  the  defendant  was  preju- 
diced by  the  final  ruling  excluding  the  title  without  stating  the 
reasons  for  such  ruling. 

1d4 — ^Intalid  Cebtiiigatb  or  Sal»>-Failx7bb  to  Becite  Years  or  As- 
sessment— ^VoiD  Deed. — ^Under  section  3776  of  the  Political  Code 
requiring  a  certificate  of  sale  bj  a  tax  collector  to  the  state  for 
delinquent  assessment  to  recite  the  jear  of  the  assessment,  a  cer- 
tificate which  recites  that  the  property  was  assessed  in  the  year  18-— 
is  void  and  a  deed  issued  thereunder  to  tha  state  conveyed  no  title. 
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Id. — ^Becital  of  Year  in  Caption. — The  recital  of  the  year  in  the  cap- 
tion of  the  certificate  is  immaterial.  The  caption  is  no  part  of  the 
certificate  to  which  the  tax  collector  certifled,  and  cannot  be  referred 
to  in  aid  of  the  certificate  in  a  matter  required  bj  the  etatate  to 
appear  therein. 

Id. — ^Pboosedings  on  Tax  Salb  m  iNvrruM — Stkiot  Pubsitit  of  Stat- 
utes.— ^Proceedings  on  tax  sale  are  in  invitwn,  and  to  be  valid  mnst 
be  stricti  juris.  The  power  exercised  is  purelj  statutorf,  and  th« 
steps  directed  hj  the  statute  must  be  strictly  pursued. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Men- 
docino County.    J.  Q.  White,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourt. 

J.  L.  McNab,  for  Appellant. 

J.  W.  Preston,  for  Respondent 

CHIPMAN,  P.  J.— Action  to  quiet  title.  Plaintiff  had 
judgment,  from  which  defendant  appeals  on  bill  of  exceptions. 

Plaintiff  deraigns  title  from  the  government  by  patent  to 
his  immediate  predecessor  and  a  deed  from  the  patentee  to 
him.  Appellant  relies  wholly  upon  his  tax  title.  The  levy 
was  made  for  the  year  1890-91.  It  was  stipulated  by  counsel 
for  plaintiff  that  the  assessment,  for  which  the  attempted  sale 
was  made,  was  regular,  and  that  all  proceedings  in  relation  to 
the  delinquent  tax  list  were  duly  and  regularly  done  and 
made,  and  also  all  proceedings  in  regard  to  said  levy,  assess- 
ments and  delinquency  were  regular  up  to  the  time  of  the  is- 
suance of  the  tax  collector's  certificate  of  sale  of  the  same. 
Defendant  thereupon  offered  in  evidence  the  following  records 
in  the  order  named:  1.  The  tax  collector's  certificate  of  sale 
to  the  state;  2.  His  deed  to  the  state;  3.  The  controller's 
notice  to  the  tax  collector  directing  the  sale  of  the  property 
at  auction;  4.  Affidavit  of  publication  of  controller's  notice; 
5.  The  deed  by  the  tax  collector  to  defendant.  Plaintiff  ob- 
jected to  the  certificate  of  sale  as  irrelevant,  incompetent  and 
immaterial  because  not  a  certificate  under  the  law.  Particu- 
larly it  was  objected  that  no  money  was  paid  by  anyone  at 
the  sale  or  at  the  date  of  the  sale  as  required  by  section  3776 
of  the  Political  Code  as  it  read  in  1890  and  1891 ;  also,  that 
the  certificate  does  not  state  the  year  of  the  afisessmfint^  but 
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leaves  the  date  blank,  as  it  reads:  ''Said  property  was  assessed 
in  the  year  18 — ^  ...  to  T.  Bamhart,"  etc.,  also,  that  the 
law  then  in  force  did  not  provide  for  the  payment  of  any 
money  and  no  money  was  paid,  and  hence  no  valid  certificate 
could  be  made  because  the  prerequisite  facts  as  contained  in 
the  statute  were  not  and  could  not  be  complied  with.  It  was 
agreed  ''between  the  court  and  counsel  that  the  final  admis- 
sibility of  said  certificate  should  be  argued  in  briefs  to  be 
submitted  in  court/'  and  the  evidence  went  in  subject  to  the 
future  ruling  of  the  court.  Defendant  next  offered  in  evi- 
dence the  tax  collector's  deed.  Plaintiff  objected  to  its  in- 
troduction on  the  grounds:  1.  That  it  had  not  been  shown 
either  by  the  deed  or  other  evidence  that  the  thirty  days' 
notice  required  to  be  given  by  the  purchaser  to  the  party 
on  whose  land  the  taxes  have  been  assessed,  as  required  by 
section  3785  of  the  Political  Code  as  amended  in  1891,  has 
been  given;  2.  That  no  proof  has  been  made  that  any  notice 
of  any  kind  has  been  served  as  required  by  said  section  3785 ; 
3.  That  the  deed  does  not  recite  what  the  certificate  of  sale 
recites  as  to  the  time  when  the  state  would  be  entitled  to  a 
deed;  i.  e.,  "the  date  when  the  state  would  be  entitled  to  a 
deed  and  the  date  of  the  certificate  of  sale  are  not  one  and 
the  same  as  stated  in  the  deed";  4.  The  language  of  the  cer- 
tificate and  in  the  deed  is  not  the  same  and  does  not  mean 
the  same;  in  short,  "the  language  of  the  deed  is  that  the 
state  would  be  entitled  to  a  deed  the  very  day  the  certificate 
is  dated";  5.  "The  deed  does  not  recite  the  facts  contained 
in  the  certificate  which  the  Political  Code,  section  3786,  re- 
quired." The  court  reserved  its  ruling  as  before.  The 
authorization  for  the  sale  issued  by  the  controller  was  ad- 
mitted to  have  been  filed  January  2,  1903,  and  in  due  form. 
The  affidavit  of  publication  of  notice  of  sale  was  objected  to 
on  the  ground  that  it  does  not  contain  a  correct  estimate  of 
the  Tninimrim  price  at  which  the  land  must  be  sold,  as  re- 
quired by  section  3897  of  the  Political  Code ;  that  the  auditor 
neglected  to  include  in  his  estimate  what  are  called  penalties, 
and  hence  the  amount  at  which  the  land  was  advertised  to 
be  sold  was  too  small  to  comply  with  the  provisions  of  said 
section.  The  ruling  of  the  court  was  reserved  as  in  the  pre- 
ceding offers.  No  point  was  made  that  the  authorization  of 
the  controller,  after  being  received,  was  not  published.    The 


488  Preston  v.  Hirsch.  [5  Cal.  App. 

deed  of  the  tax  collector  to  defendant  was  then  offered  in 
evidence,  to  which  plaintiff  objected  on  the  grounds:  1.  That 
there  is  no  certificate  of  sale  to  support  the  deed  to  the  state; 
that  there  was  no  notice  given  as  required  l^  section  3785; 
that  the  deed  could  not  recite  the  facts  as  contained  in  the 
certificate  '' because  no  such  deed  or  certificate  was  validly 
in  existence";  2.  That  the  deed  purported  to  recite  that  the 
certificate  of  sale  stated  the  land  to  have  been  assessed  in 
the  year  1890,  whereas  the  certificate  does  not  recite  that 
fact;  3.  That  the  deed  states  the  purchase  price  less  than 
the  amount  of  the  delinquent  taxes,  costs,  penalties  and  ac- 
crued expenses,  as  required  by  section  3897. 

1.  At  the  close  of  the  evidenoe  the  cause  was  submitted, 
and  thereafter  the  court,  in  making  its  decision,  sustained 
the  reserved  objections  without  giving  any  reason  in  support 
of  its  ruling.  Defendant  claims  that  this  was  prejudicial 
error.  (Citing  Mayo  v.  Marzeaux,  38  CaL  445,  and  Martin  v. 
Lloyd,  94  CaL  204,  [29  Pac.  491].)  In  these  cases  the  su- 
preme court  strongly  condemns  the  practice  of  suspending 
the  rulings  upon  evidence,  and  especially  advises  that  where 
the  evidence  is  rejected  at  some  subsequent  period  in  the 
trial  it  is  the  duty  of  the  court  to  give  its  reasons  for  the 
ruling.  {Raymond  v.  Olaver,  122  CaL  471,  [55  Pac  398].) 
A  case  might  be  presented  where  the  postponement  of  the 
decision  would  deprive  the  losing  party  of  the  opportunity 
to  supply  the  evidence  through  unobjectionable  means,  and 
if  this  should  clearly  appear  the  ruling  might  be  prejudicial 
error,  if  an  early  and  timely  ruling  had  been  requested  and 
denied.  In  the  present  instance,  however,  the  objections  were 
specific,  and  defendant  was  fully  apprised  of  the  grounds, 
and  presumably  counsel  had  the  opportunity  to  place  their 
views  touching  the  objection  before  the  court  Furthermore, 
the  evidence  was  matter  of  official  record,  and  could  be  sup- 
plied in  no  other  way  than  that  resorted  to.  Defendant  could 
not,  therefore,  have  been  injured  by  the  delay  in  ruling  upon 
the  evidence.  It  may  be  added  that  reserved  rulings  are  gen- 
erally reserved  with  the  consent  of  both  parties,  which  was  the 
case  here,  and  no  court  would  decline  to  make  rulings  when- 
ever it  was  shown  to  it  that  further  delay  might  prejudice  the 
rights  of  one  or  both  of  the  parties.  It  is  quite  unusual  for 
trial  courts  to  state  their  reasons  for  rulings  in  admitting  or 
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ref using  evidence;  and  the  instance  would  have  to  be 
peculiarly  exceptional  where,  of  the  omission  to  give  a  reason 
for  a  ruling,  prejudicial  error  could  be  predicated. 

2.  Plaintiff  offered  in  evidence  a  certified  copy  of  a  copy 
of  a  United  States  patent  to  George  Lynch,  plaintiff's  grantor. 
Defendant  objected  to  its  introduction  upon  various  grounds, 
among  them  that  there  was  no  showing  that  the  original  could 
not  be  produced.  It  appears  that  a  copy  of  the  patent  duly 
certified  to  be  such  copy  by  the  commissioner  of  the  general 
land  ofSce  was  recorded  in  the  county  of  Mendocino  on  Sep- 
tember 24,  1903.  The  document  offered  in  evidence  was  a 
copy  of  this  record  duly  certified  by  the  county  recorder. 
The  copy  of  the  patent  thus  recorded  ''shall  have  prima  facie 
the  same  force  and  effect  as  the  original,  for  title  or  for  evi- 
dence, until  said  original  letters  patent  be  recorded."  (Civ. 
Code,  sec.  1160.)  The  copy  of  this  record  certified  by  the 
recording  ofScer  is  prima  fade  evidence.  (Code  Civ.  Proc.» 
sec.  1833.)    The  document  was  properly  admitted  in  evidence. 

3.  The  objections  made  to  the  certificate  of  sale  have  al- 
ready been  stated.  It  is  well  settled  that  proceedings  on  tax 
sale  are  in  inviium,  and  to  be  valid  must  be  stricti  juris. 
The  power  exercised  is  purely  statutory,  and  the  steps  di- 
rected by  the  statute  must  be  strictly  pursued.  {People  v. 
Central  Pacific  £.  B.  Co.,  83  Cal.  393,  398,  [26  Pac.  303].) 
It  was  held  in  Simmons  v.  McCarthy,  118  Cal.  622,  [50  Pac. 
761],  that  under  section  3786  of  the  Political  Code,  requiring 
a  tax  deed  to  recite  the  matters  recited  in  the  certificate  of 
sale,  and  section  3776,  requiring  the  certificate  of  sale  to  state 
''the  name  of  the  person  assessed,  the  description  of  the  land 
sold,  the  amount  paid  therefor,  and  that  it  was  sold  for  taxes, 
giving  the  amount  and  the  year  of  the  assessment,  and  speci- 
fying the  time  when  the  purchaser  will  be  entitled  to  a  deed,'' 
a  tax  deed  reciting  that  the  property  was  assessed  "in  the 
year  188—,  for  the  year  1888  and  1889,"  is  void  for  failure 
to  state  the  year  of  the  assessment.  It  was  also  held  that 
such  a  deed  cannot  be  aided  by  reference  to  the  certificate 
of  sale;  also  that  the  amount  of  the  taxes  and  subsequent 
charges  must  be  correctly  stated.  The  same  would  be  true 
of  the  certificate  of  sale  in  so  far  as  the  statute  prescribed 
what  must  appear  therein.  The  body  of  the  certificate  failed 
to  state  the  year  for  which  the  property  was  assessed.    Ap- 
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pellant  claims  that  this  omission  is  supplied  by  the  caption 

of  the  certificate.    It  reads:  "18 .    No.  203.    No.  , 

Book ,  Page ,  Sub .    Certificate  of  Sale  of  Real 

Estate.  Sold  for  the  Non-Payment  of  State  and  County  Taxes 
for  the  year  1890."  Then  follows  the  formal  certificate,  read- 
ing: 

**  State  of  California,  County  of  Mendocino— as.  I,  J.  M. 
Standley,  Tax  Collector,"  etc. 

The  caption  is  no  part  of  the  certificate  to  which  the  tax 
collector  certified,  and  cannot  be  referred  to  in  aid  of  the 
certificate  in  a  matter  required  by  statute  to  appear  therein. 
Nor  was  the  omission  of  the  year  a  mere  clerical  misprision 
to  be  avoided  as  an  irregularity  by  section  3885  of  the  Political 
Code,  as  claimed  by  appellant.  It  is  also  contended  that  the 
certificate  transferred  the  title  subject  only  to  defeasance  by 
redemption  {Teralta  L.  Co,  v.  Shaffer,  116  Cal.  518,  [58  Am. 
St.  Bep.  194,  48  Pac.  613] ),  and  redemption  was  never  made; 
and  that  plaintiff  cannot  have  his  title  made  clear  when  the 
evidence  shows  that  he  has  been  devested  of  title.  (Citing 
Peterson  v.  Oibbs,  147  Cal.  1,  [109  Am.  St.  Rep.  107,  81  Pac 
121].)  Finally,  that  plaintiff  cannot  have  his  title  quieted 
while  in  default  in  the  payment  of  his  taxes;  that  he  must 
come  into  court  with  clean  hands  or  go  out  empty-handed. 
The  answer  to  these  various  contentions  is:  First,  that  the 
certificate  being  fatally  defective  conveyed  no  title,  and, 
secondly,  the  action  is  not  against  the  state  nor  does  it  in 
any  wise  affect  the  rights  of  the  state.  The  maxim  of  equity 
invoked  by  appellant  is  not  open  to  him  in  this  case. 

4.  Appellant  has,  with  commendable  consideration,  called 
our  attention  to  the  case  of  Johnson,  Administrator,  v.  Jtfc- 
Namara  et  al.  (not  yet  reported  or  published  in  California 
decisions),  holding  adversely  to  appellant's  contention  as  to 
the  validity  of  the  tax  deed.  This  concession  renders  further 
examination  of  the  case  unnecessary. 

The  judgment  is  affirmed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 
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J.  H.  BBAUMONT,  AppeUant,  v.  W.  H.  SAMSON  et  al., 
BOARD  OF  SUPEBVISOES  OF  TEHAMA  COUNTY, 
Respondents. 

Municipal  Cosfoiiation — ^Validitt  or  Action  of  SupntvisoBfl — ^Bbicdt 
— Cebtiorari — Quo  Warranto. — Certiorari  wiU  not  lie  to  test  the 
Taliditj  of  the  action  of  the  Bapervisors  in  deelaring  territorj  de- 
■cribed  in  iti  order  to  be  dnlj  incorporated  as  a  municipal  corpora- 
tion of  the  sixth  class,  under  a  specified  name.  The  proper  remed/ 
is  bj  a  proceeding  in  quo  ioarranto* 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Te- 
hama County,  and  from  an  order  dismissing  a  proceeding 
upon  writ  of  review.    John  F.  Ellison,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Charles  L.  Donohoe,  and  Frank  Freeman,  for  Appellant 

W.  A.  Fish,  District  Attorney,  and  McCoy  &  Qana,  for 
Respondents. 

CHIPMAN,  C.  J. — Certiorari.  This  is  an  appeal  from  the 
judgment  and  order  of  the  superior  court  of  Tehama  county 
denying  plaintiff's  application  for  a  writ  of  review  and  dis- 
missing the  proceedings  therein. 

Proceedings  were  taken  before  the  board  of  supervisors  of 
said  county,  which  resulted  in  an  order  of  said  board  declar- 
ing the  territory  in  said  order  described  to  be  "duly  incor- 
porated as  a  municipal  corporation  of  the  sixth  class,  under 
the  name  and  style  of  the  Town  of  Coming."  The  purpose 
of  the  action  is  to  set  aside,  vacate  and  annul  all  of  said  pro- 
ceedings and  to  obtain  a  decree  that  said  incorporation  is 
invalid. 

Several  questions  arising  in  the  case  have  been  discussed, 
and  among  others  it  is  contended  by  respondents  that  plain- 
tiff had  a  plain,  speedy  and  adequate  remedy  by  qtio  warranto 
and  that  this  latter,  and  not  certiorari,  is  the  appropriate 
remedy,  and  it  was  so  held  by  the  learned  trial  judge.    We 
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think  the  point  well  taken,  and  this  makes  it  nnnecessaiy  to 
notice  other  questions. 

It  appeared  that  pursuant  to  the  order  of  the  board,  the 
persons  named  as  trustees  of  said  town  of  Coming  entered 
upon  the  disehai^e  of  their  duties,  and  were  so  acting  at  the 
commencement  of  this  action.  "Whether  or  not  a  de  jure  cor- 
poration, the  officers  elected  to  exercise  its  powers  and  func* 
tions  assumed  to  act  under  the  authority  conferred  by  the 
proceedings  taken  by  the  board  of  supervisors,  and  we  think 
the  organization  constituted  a  de  facto  corporation.  The  good 
faith  of  these  officers  in  so  acting  is  not  called  in  question, 
nor  is  it  disputed  that  they  were  acting  under  the  authorily 
supposed  by  them  to  be  conferred  by  the  proceedings  leading 
up  to  the  formation  of  an  assumed  valid  and  legal  corpora- 
tion. At  most,  the  acts  of  these  trustees  constituted  a  usurpa* 
tion  of,  or  an  intrusion  into,  a  public  office,  and  their  authority 
so  to  do,  it  seems  to  us,  cannot  be  properly  determined  other- 
wise than  by  the  method  pointed  out  in  section  803  et  seq. 
of  the  Code  of  Civil  Procedure,  commonly  called  proceedings 
by  quo  warranto. 

The  writ  of  review,  or  certiorari,  lies  when  ''an  inferior 
tribunal,  board,  or  officer,  exercising  judicial  functions,  has 
exceeded"  its  jurisdiction,  ''and  there  is  no  appeal,  nor,  in 
the  judgment  of  the  court,  any  plain,  speedy  and  adequate 
remedy."  (Code  Civ.  Proc,  sec.  1068.)  The  office  of  this 
writ  is  not  so  much  to  determine  the  valid  existence  of  the 
tribunal,  board,  or  officer,  while  acting  in  a  judicial  capacity, 
as  it  is  to  determine  whether  the  jurisdiction  of  such  tribunal, 
board  or  officer  has  been  exceeded.  ''The  character  of  the 
act  or  determination  sought  to  be  reviewed,  rather  than  the 
tribunal  or  officer  by  which  the  act  or  determination  is  made, 
is  the  test  for  determining  whether  the  writ  should  be  issued, 
for  it  is  only  a  determination  which  is  made  'when  exercising 
judicial  functions'  that  can  be  reviewed."  (Quinchard  T. 
Board  of  Trustees,  118  Cal.  664,  668,  [45  Pac.  856].) 

In  volume  17,  Encyclopedia  of  Pleading  and  Practice,  page 
412,  it  is  said:  *' Certiorari  to  ministerial  boards  or  officers 
is  not  the  proper  remedy  to  try  the  title  to  an  office  or  the 
right  to  exercise  corporate  functions.  Qtu>  warranto  is  the 
only  remedy  which  affords  complete  relief,  and  although  ques- 
tions regarding  the  legality  of  an  election  may  be  eollaterally 
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raised  and  determined  l^  certiorari  in  determining  the  valid- 
ity of  laws  or  ordinances  of  municipal  bodies,  yet  for  the 
purpose  of  directly  testing  the  right  to  a  public  office  quo 
warranto  and  not  certiorari  is  the  proper  remedy.  Nor  is 
certiorari  allowed  for  the  purpose  of  bringing  up  a  certificate 
of  incorporation  or  other  proceedings  for  the  purpose  of  en- 
abling the  court  to  determine  the  legal  existence  of  an  alleged 
corporation.  For  the  purpose  of  determining  such  questions, 
the  proper  remedy  is  by  scire  facias  or  q%u>  warranto,  so  that 
the  corporation  may  be  in  court"  (See  cases  cited  in  foot- 
notes.) 

In  the  case  of  State  v.  Osburn,  24  Nev.  187,  [61  Pae. 
837],  the  action  was  for  a  writ  to  review  the  proceedings 
of  the  city  council  of  the  city  of  Reno,  Nevada.  The  statute 
relating  to  this  writ  is  substantially  the  same  in  that  state 
as  in  California.  The  question  of  the  constitutionality  of  the 
act  incorporating  the  city  of  Reno  was  raised,  and  the  court, 
in  passing  upon  that  question,  said:  ''We  are  not  determining 
whether  the  city  council  of  that  city  exceeded  its  jurisdiction 
in  ordering  bonds  to  be  sold  for  the  purposes  indicated, 
.  •  .  but  we  are  passing  upon  the  rights  of  the  respondent  to 
exercise  the  functions  of  city  council,  and  upon  the  validity 
of  the  corporate  existence  of  the  City  of  Reno.  This  we  do 
not  believe  we  have  the  power  or  authority  to  do,  under  the 
limitations  of  the  regulative  statute  above  cited."  The  court 
then  proceeds  to  show  that  the  question  of  corporate  existence 
''must  and  can  be  determined  by  another  proceeding,  plain, 
speedy  and  adequate."  Reference  is  then  made  to  the  statute 
regulating  proceedings  in  qtu>  warranto  as  furnishing  the  true 
remedy. 

The  cases  are  numerous  in  our  reports  where  the  form  of 
action  was  quo  warranto  to  determine  the  right  to  enjoy  a 
franchise  or  exercise  the  powers  of  a  municipal  or  other  cor- 
poration. People  V.  Town  of  Linden,  107  Cal.  94,  [40  Pac. 
115],  cited  by  appellant,  is  an  instance.  Our  attention  has 
been  called  to  but  one  case  where  the  action  by  writ  of  review 
seems  to  have  been  resorted  to  for  the  purpose  of  determining 
the  validity  of  the  proceedings  of  a  board  of  supervisors  re- 
sulting in  the  incorporation  of  a  town.  The  question  now 
before  us  was  not  raised  in  that  case.  Furthermore,  the 
opinion  is  careful  to  state  the  limitation  of  the  inquiry  solely 
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to  the  correction  of  errors  or  irregularities  within  the  juris- 
diction of  the  board  while  exercising  judicial  functions.  Many 
acta  connected  with  the  statutory  proceeding  for  the  creation 
of  a  municipal  corporation  are  shown  to  be  legislative  or 
ministerial  and  not  within  the  corrective  force  of  a  writ  of 
review.  It  would  seem  to  us  that  a  remedy  incapable  of 
determining  the  validity  or  invalidity  of  all  the  steps  taken 
by  the  board  of  supervisors  would  be  inadequate  to  an  inquiry 
as  to  the  validity  of  the  corporation  created  by  the  board. 
And  then,  too,  every  consideration  requires  that  the  corpora- 
tion thus  created  should  be  a  party  to  the  action  and  have 
its  day  in  court. 

The  judgment  discharging  the  writ  and  dismissing  tha 
proceedings  is  affirmed. 

Bumetty  J.y  and  Hart,  J.,  concurred. 
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J.  W.  REED  and  C.  E.  PAINE,  Respondents,  v.  J.  W.  COL- 
LINS et  al.,  BOARD  OP  SUPERVISORS  OF  MARI- 
POSA COUNTY,  Appellants. 

LiGENSB — Sale  or  Liqttobs — Ck)T7NTT  Obdinancb— AsBrrRABY  Befosal 

BY   SUPSBVISOBS — MANDAMUS — ^POfDINOS — ReVIBW    UPON    APPBALw — 

Under  »  county  ordinance  regulating  liquor  licenses,  where  ap- 
plicants for  a  license  had  been  refused,  and  upon  their  petition  for 
a  writ  of  mandate  to  compel  its  issuance,  the  court  found  that  they 
had  followed  the  prescribed  method  to  obtain  the  license  under  the 
ordinance,  that  thej  were  fit  and  proper  persons,  that  no  ezceptioii 
was  taken  by  the  supervisors  to  their  character  or  standing,  and 
that  the  superrisors  arbitrarily  rejected  their  petition  without  cause, 
and  the  court  granted  the  mandate,  if  no  evidence  is  returned  upon 
appeal  from  the  judgment,  it  must  be  assumed  that  the  evidenee  sup- 
ported the  findings  and  the  judgment  must  be  affirmed. 

In. — ^Pbovision  in  Obdinakgk  fob  ''Dub  Considebation " — Abbitbaby 
Distinction. — The  provision  in  the  ordinance  for  "due  considera- 
tion" of  an  application  for  a  license  simply  means  a  eonsideratien 
•f  the  application  upon  its  merits,  and  the  return  of  a  judgment 
based  upon  some  substantial  reason  arising  upon  evidence  heard, 
and  does  not  justify  an  arbitral/  distinction  against  the  appHcantii 
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lA^-OxouNVs  or  Refusal  Material — Exercisx  of  Poligb  Powxa. — The 
groundfl  upon  which  the  goyerning  bodj  of  a  eity  or  county  basei 
its  action  in  the  refusal  of  a  license  to  sell  liquor  bj  retail  are  ex- 
tremely material  and  important.  They  are  not  confined  to  the 
terms  of  the  ordinance,  since,  under  a  proper  exercise  of  the  police 
power  granted  by  the  constitution,  a  license  may  be  refused  upon 
sufficient  grounds  stated,  shown  by  the  evidence  before  it,  ad- 
dressed to  the  unfitness  of  the  applicant,  or  the  unsuitableness  of 
the  place  at  which  the  saloon  is  to  be  located. 

Id^ — CoNCLusrvsNEss  OF  BxjECTioN  FOB  GooD  Beasom.^ — ^When  the  •?!- 
dence  is  taken  upon  a  sufficient  ground,  and  the  result  is  the  rejec- 
tion of  the  application,  the  action  of  the  governing  board  in  order- 
ing such  rejection  is  conclusive,  and  not  a  question  for  judicial 
determination,  unless  it  is  made  to  appear  that  the  evidence  in  no 
manner  or  degree  developed  any  good  reason  for  the  rejection. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mari- 
posa  County.   J.  J.  Trabucco,  Judge. 

Tlie  facts  are  stated  in  the  opinion  of  the  court 

J.  A«  Adair,  for  Appellants. 

John  A.  WaU,  for  Respondents. 

HABT,  J. — ^Plaintiffs  obtained  judgment  in  the  court  be- 
low, granting  a  peremptory  writ  of  mandate  to  compel  the 
defendants,  as  members  of  and  constituting  the  board  of 
supervisors  of  Mariposa  county,  to  issue  to  said  plaintiffs  a 
license  to  traffic  within  the  limits  of  said  county  in  the  retail 
liquor  business. 

The  defendants  appeal  from  the  judgment^  upon  the  judg- 
ment-roll alone. 

The  plaintiffs  made  application  for  said  license  in  accord- 
ance  with  the  provisions  of  an  ordinance,  adopted  by  said 
board  of  supervisors  on  the  fourth  day  of  January,  1900, 
and  designated  and  known  as  ''Ordinance  No.  73."  This 
ordinance  is  set  out  in  full  in  the  complaint.  The  part  of 
the  ordinance  which  is  important  to  the  consideration  of  the 
question  submitted  here  for  adjudication  provides  that  it 
shall  be  unlawful  for  any  person  or  persons  to  ''open,  estab- 
lish or  conduct,  or  caused  to  be  opened,  established  or  con- 
ducted, any  barroom  or  public  saloon  •  •  •  where  wines^  spirit- 
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uous  or  malt  liquors  are  sold  by  the  glass,  bottle  or  otherwise, 
in  less  quantities  than  one  quart,  within  the  limits  of  the 
county  of  Mariposa,  without  first  obtaining  permission  from 
the  Board  of  Supervisors,  and  filing  a  bond  as  hereinafter 
provided.''  Provision  is  then  made  that  the  application  for 
such  permission  shall  be  made  by  petition  in  writing  to  the 
board  of  supervisors,  and  that  ''if,  after  due  consideration 
of  the  same  by  the  Board  of  Supervisors,  the  petition  be  favor- 
ably acted  upon,  it  shall  be  the  duty  of  the  person  in  whose 
favor  the  petition  was  presented  and  the  prayer  of  which  was 
granted,  before  opening  the  said  place,  to  file  with  the  Board 
of  Supervisors  a  good  and  sufficient  bond,  to  be  approved  by 
the  Chairman  of  the  Board,  with  two  sureties,  in  the  sum  of 
one  thousand  dollars,  conditioned  that  the  applicant  shall 
maintain  said  place  in  a  quiet,  orderly  and  decent  manner/' 
After  declaring  that,  on  the  third  day  of  October,  1906,  the 
said  board  of  supervisors,  at  a  regular  meeting  thereof,  re- 
jected said  application  and  refused  to  grant  the  plaintiffs 
the  license  so  applied  for,  the  complaint  proceeds  to  allege: 
''That  in  making  such  rejection  and  in  refusing  to  grant  the 
said  license,  the  said  board  of  Supervisors  took  no  exception 
whatever  to  the  said  petition,  either  as  regards  its  form,  sub- 
stance or  sufficiency  in  any  respect,  and  said  board  of  su- 
pervisors took  no  exception  to  the  personal  character  or 
standing  in  the  community  of  your  petitioners  or  either  of 
them,  but  on  the  contrary  the  members  of  said  board  found 
no  fault  with  petitioners  or  either  of  them  regarding  their  re- 
spective characters  or  standing  in  the  community."  It  is 
also  charged  that  'Hhe  said  action  of  the  said  board  of  su- 
pervisors in  refusing  to  grant  petitioners  a  license  as  asked 
for  by  them  was  purely  arbitrary  on  the  part  of  said  Board 
and  entirely  without  cause,  and  the  action  of  said  board  in 
so  rejecting  said  application  of  your  petitioners  was  not  in 
the  exercise  of  any  right  conferred  on  said  Board  by  any  ordi- 
nance of  the  county  of  Mariposa,  and  was  in  violation  of  the 
provisions  of  the  ordinance  hereinbefore  set  forth  and  with- 
out right  or  authority."  ^" 

A  general  demurrer  was  interposed  to  the  complaint  by  the 
district  attorney,  acting  for  and  in  behalf  of  the  defendants, 
and  overruled  by  the  court  Thereafter  an  answer  was  filed 
denying  the  necessary  and  material  allegations  of  the  oom- 
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plaint  and  affirming  the  right  of  defendants  to  refuse  the 
license,  averring  that  in  so  doing  they  acted  in  accordance 
with  their  official  duty  and  within  their  authority  under  the 
law.  The  court  found  the  material  facts  as  alleged  in  the 
complaint  to  be  true,  and  among  others,  ''that  in  making  such 
rejection  and  in  refusing  to  grant  the  said  license,  the  said 
Itoard  of  Supervisors  took  no  exception  whatever  to  the  peti- 
tion of  petitioners,  either  as  regards  its  form,  substance  or 
sufficiency  in  any  respect  and  took  no  exception  to  the  per- 
simal  character  or  standing  in  the  conmiunity  of  the  petition- 
efrs  or  either  of  them,  but  on  the  contrary,  the  said  Board  of 
Supervisors  found  no  fault  with  petitioners  or  either  of  them 
regarding  their  respective  characters  or  standing  in  the  com- 
munity. That  at  all  the  times  mentioned  in  the  petition  the 
petitioners  herein  are  and  at  the  time  of  making  the  applica* 
tion  for  a  license  to  the  Board  of  Supervisors  were  fit  and 
proper  persons  to  be  granted  a  license  for  the  purpose  for 
which  th^  demanded  the  same  and  that  such  fitness  of  said 
petitioners  was  at  all  times  well  known  to  the  said  Board  of 
Supervisors."  The  court  also  found  ''that  the  action  of  said 
Board  of  Supervisors  in  refusing  to  grant  petitioners  herein 
a  license  as  asked  for  by  them,  was  purely  arbitrary  and  en- 
tirely without  cause,"  etc.  The  appeal  being  from  the  judg- 
ment upon  the  judgment-roll  alone,  there  is,  of  course,  no  at- 
tempt made  to  present  the  evidence  taken  at  the  trial,  and 
it  is  further  a  matter  of  course,  that  the  evidence  heard  by 
the  oourt  must  be  assumed  to  fully  support  the  findings. 

The  court  below  filed  a  written  opinion,  and  the  conclusion 
reached  appears  to  be  largely,  if  not  altogether,  based  upon 
the  ruling  in  the  case  of  Henry  y.  Barton,  107  Cal.  535, 
[40  Pao.  798].  That  case  seems  to  be  on  all-fours  in  respect 
of  the  facts  with  the  one  before  us,  and  it  is  there  held  that 
the  judgment  of  mandate  awarded  to  the  plaintiff  was  proper, 
and  it  was  therefore  affirmed.  The  legislative  or  governing 
body  of  the  city  of  San  Bernardino  had  adopted  an  ordinance 
regulating  the  retail  liquor  traffic  whose  provisions,  so  far  as 
they  concern  the  procedure  to  be  followed  in  obtaining  a  li- 
cense, are  in  effect  the  same  as  those  in  the  ordinance  before 
us.  The  plaintiff,  having  in  pursuance  of  the  provisions  of 
said  ordinance  petitioned  for  a  license  to  sell  liquor  at  retail, 
and  the  board  of  trustees  of  said  city  having  refused  to  grant 
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the  same,  petitioned  the  superior  court  for,  and  secured  a 
peremptory  writ  of  mandate  compelling  said  board  to  issue 
to  him  such  license.  The  court,  in  the  case  mentioned,  says: 
''This  action  of  the  Trustees  cannot  be  successfully  main- 
tained. The  ordinances  of  the  City  of  San  Bernardino  as 
they  now  stand,  entitle  any  man  who  complies  with  their  pro- 
visions to  a  retail  liquor  license,  and  this  respondent  com- 
plied with  these  provisions.  Trustees  of  cities  have  no  power 
except  that  given  them  by  express  provision  of  law,  and  we 
find  no  power  in  any  of  these  ordinances  vesting  in  them  dis- 
cretion as  to  the  granting  or  denying  an  application  for  a 
liquor  license.  In  the  absence  of  some  express  legislative  en- 
actment granting  such  right  there  is  no  principle  of  law  that 
will  allow  the  trustees  of  any  city  to  say  that  a  liquor  license 
shall  be  granted  to  A.,  and  the  same  right  denied  to  B."  Ac- 
cording to  this  opinion,  then,  it  will  be  noticed  there  must 
be  expressly  vested  in  the  governing  body  ''a  discretion  as  to 
the  granting  or  denying  of  an  application  for  a  liquor  li- 
cense," otherwise,  as  we  understand  it,  the  license  must,  un- 
der any  circumstances,  issue.  And  this  broad  statement  of 
the  rule  as  declared  in  that  opinion  seems  to  be  further  jus- 
tified by  language  previously  expressed  therein  that  ''no  evi- 
dence was  taken  in  the  case,  and  consequently  we  know  noth- 
ing of  the  specific  facts  or  grounds  upon  which  this  action 
of  the  trustees  was  based;  but,  as  we  look  at  the  case,  the 
grounds^  whatever  they  may  have  been,  are  wholly  imma- 
teriaW  (Italics  are  ours.)  That  case  was  decided  in  de- 
partment. We  deem  it  no  impropriety,  preliminarily  to  stat- 
ing our  conclusion  here,  to  say  that,  so  far  at  least  as  the 
writer  of  this  opinion  is  concerned,  we  do  not  feel  that  we 
can  concur  in  all  that  appears  to  be  said  in  Henry  v.  Barton, 
107  Cal.  535,  [40  Pac  798].  It  has  been  repeatedly  declared 
by  the  courts  that  the  retail  traffic  in  intoxicating  liquors  is 
a  business  in  which  a  citizen  or  other  person  has  no  inherent 
right  to  engage;  that  the  sale  of  such  liquors  in  that  form 
may  be  by  the  state,  in  the  exercise  of  its  power  of  police, 
entirely  prohibited  or  suppressed,  or  the  state  may  regulate 
its  sale  by  the  imposition  of  such  conditions  and  restrictions 
as  it  may  see  fit  to  adopt,  provided,  of  course,  such  condi- 
tions and  restrictions  in  no  way  interfere  with  interstate  com- 
merce,   (firandey  v.  Christensen,  137  U.  S.  91,  [11  Sup.  Ct 
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Rep.  13] ;  Ex  parte  Christensen,  85  Cal.  213,  [24  Pac,  747] ; 
Ex  parte  CampbeU,  74  Cal.  20  et  seq.,  [5  Am.  St.  Bep.  418, 
15  Pac.  318] ;  Ex  parte  McCUm,  61  CaL  437,  [44  Am.  Bep. 
654].) 

The  grounds  upon  which  a  governing  board  of  a  city  or 
county  bases  its  action  in  the  refusal  of  a  license  to  sell  liquor 
by  retail  are,  it  seems  to  us,  extremely  material  and  im- 
portant If  the  language  of  the  opinion  in  the  Henry  y.  Bar- 
ton case  is  to  be  accepted  as  meaning  that  when  a  license  is 
once  applied  for  in  compliance  with  the  provisions  of  an  or- 
dinance regulating  the  retail  sale  of  liquor  and  which  does 
not  in  terms  reserve  to  the  governing  board  discretion  to  ar- 
bitrarily refuse  a  license,  that  there  is  no  other  alternative 
remaining  to  the  board  but  to  grant  it,  notwithstanding  that 
evidence  may  be  taken  to  satisfactorily  show  the  petitioner 
to  be  a  wholly  unfit  person  to  conduct  a  public  barroom  or 
saloon,  then,  it  seems  to  us,  that  the  necessary  corollary  of  that 
proposition  is  that,  while  the  board  has  tiie  power  to  sup- 
press the  sale  of  liquor  by  retail  altogether,  if  once  it  adopts 
such  an  ordinance  licensing  it,  it  thereby  surrenders  the 
power  vested  by  direct  grant  from  the  constitution  in  the 
municipality  of  which  it  is  the  legally  constituted  representa- 
tive to  afford  full  protection  to  the  public  by  limiting  '^to 
the  utmost  the  evils"  which  are  often  the  offspring  of  such 
occupation.  If  we  do  not  misapprehend  the  decision,  its  ef- 
fect is  as  thus  stated,  and  we  feel  no  diffidence  in  declaring 
that  we  are  not  prepared  to  accept  the  proposition  as  sound 
law,  or  as  an  accurate  construction  of  the  police  power.  We 
are  of  the  opinion  rather  that,  whatever  may  be  the  provi- 
sions of  an  ordinance  respecting  the  licensing  of  the  retail 
liquor  business — ^whether  in  express  tsrms  it  clothes  the  gov- 
erning board  with  a  discretion  to  grant  or  to  refuse  a  license 
in  a  given  case  or  not — ^there  is,  nevertheless,  reserved  to  said 
board  sufficient  of  the  power  directly  granted  to  it,  or  to  the 
municipality  for  which  it  speaks,  by  the  constitution  (Const., 
art.  II,  sec.  11),  over  the  subject  to  definitively  and  conclu- 
sively determine,  upon  due  investigation,  whether  a  license 
granted  to  a  particular  individual  would  be  a  public  menace, 
and  if  so,  to  refuse  to  so  grant  it,  without  occasion  or  ground 
to  fear  that  such  action  could  not  resist  the  coercive  power 
of  the  judicial  arm  of  the  government.    There  can  be  no 
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doubt  that  the  trend  of  judicial  opinion  ia  pointed  in  the  di- 
rection of  committing  to  the  local  authorities,  aa  the  people 
through  their  organic  law  seem  to  have  endeavored  to  do,  a 
very  extensive  discretion  in  the  matter  of  dealing  with  and 
regulating  this,  as  well  as  other  occupations  which  may,  and 
often  do,  without  reasonable  regulation,  tend  greatly  to  tho 
debasement  and  demoralization  of  the  morals,  health,  peaeo 
and  happiness  of  communities.  Not  only  does  this  appear 
to  be  the  judicial  but  as  well  the  legislative  policy  of  the  state, 
for  the  legislature  has  limited  the  matter  of  the  licensing 
of  all  classes  of  business  by  the  boards  of  supervisors  of  coun- 
ties and  the  legislative  bodies  of  incorporated  cities  and 
towns  to  the  purposes  of  regulation  only.  (Stats,  and  Amdts. 
of  the  Codes,  1901,  p.  635,  adding  sec.  3366  to  the  Pol.  Code.) 
There  can  be  no  question  that  if,  after  receiving  a  license  to 
conduct  a  retail  liquor  business,  the  licensee  should,  contrary 
to  the  conditions  of  the  bond  required,  suffer  his  establiah- 
ment  to  become  a  disreputable  or  disorderly  house,  the  board 
could  recall  or  forfeit  his  license.  Why,  then,  if  before  the 
granting  of  the  license,  evidence  could  be  produced  to  show 
the  applicant  to  be  an  unfit  person  to  conduct  such  a  place, 
or  to  be  of  a  character  or  reputation  to  make  the  inference 
reasonably  probable,  that,  if  given  a  license,  he  would  main- 
tain his  establishment  in  a  manner  modeled  along  the  lines 
of  his  character  or  reputation,  should  not  the  board,  regard- 
less of  whether  the  provisions  of  the  ordinance  gave  it  such 
discretion,  have  the  power  to  reject  his  application  and  re- 
fuse him  a  license,  and  thus  prevent  damage  rather  than  post- 
pone action  until  perhaps  some  irreparable  injury  resulting 
from  the  issuance  of  the  license  had  been  suffered  by  the 
community  f  If  evidence  taken  by  the  board  should  satis- 
factorily show  that  the  applicant  had  once  been  incarcer- 
ated in  a  state  prison  for  the  commission  of  one  of  the  mean- 
edt  felonies  known  to  the  law,  or  that  the  place  where  it  was 
proposed  to  locate  the  saloon  was  not  the  proper  one  for 
such  a  business — aa,  for  example,  that  it  was  too  near  a  pub- 
lic or  private  school  or  a  church  or  in  the  residential  part  of 
the  community,  where  it  would  be  especially  offensive — is  it 
possible  that  the  board  would  be  powerless  to  prevent  so  grave 
a  catastrophe  as  would  follow  the  granting  of  a  license  un- 
der such  circumstances^  simply  because  the  ordinance  has  not 
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expressly  declared  that  there  is  vested  in  it  discretion  to  say 
who  shall  or  shall  not  have  a  license  or  where  a  saloon  may  or 
may  not  be  located!  The  argument  is  often  made  that  where 
so  much  power  upon  this  subject  is  conceded  to  a  municipal 
board  the  result  may  be,  if  such  board  should  see  fit  to  ar- 
bitrarily exercise  it,  the  creation  of  a  monopoly  of  the  retail 
liquor  trade  in  a  community.  The  same  argument  may  with 
equal  force  be  addressed  to  the  exercise  of  the  same  power 
of  the  board  when  it  is  expressed  and  specifically  given  in 
terms  in  an  ordinance  of  regulation,  as  may  regularly  be 
done  under  the  ruling  in  Henry  v.  Barton^  supra.  But  the 
obvious  reply  to  such  arguments,  it  seems  to  us,  lies  in  the 
fact,  first,  that  public  officers  are  presumed  to  perform  their 
official  duty  faithfully,  fairly  and  honestly,  and  secondly, 
that  if,  by  the  judgment  of  those  agents  of  the  state  to 
whose  sound  discretion  such  matters  are  committed,  it  is 
concluded  that  the  interests  of  the  community  they  represent 
demand  that  the  retail  sale  of  liquor  shall  be  so  curtailed 
or  restricted  as  that  it  may  thereby  result  in  placing  it  in 
the  hands  of  a  limited  number  of  citizens,  such  consequence 
18  only  one  of  the  many  which  may  be  expected  to  flow  from 
necessary  conditions  which  it  is  competent  to  impose  upon 
the  prosecution  of  an  occupation  in  which  the  citizen  has  a 
right  to  engage,  not  because  such  right  inheres  in  him,  but 
only  because  he  is  permitted  to  exercise  it  by  the  mere  suf- 
ferance or  tolerance  of  the  sovereign  authority.  These  ob- 
servations, though  not  necessary  to  a  decision  of  the  case  be- 
fore us,  result,  as  we  have  indicated,  from  our  interpreta- 
tion of  the  language  of  the  opinion  in  Henry  v.  Barton — ^that 
it  is  immaterial  what  the  grounds  of  the  rejection  of  an  ap- 
plication for  a  retail  liquor  license  may  be,  the  board  has  no 
authority  or  right  to  reject,  unless  so  empowered  by  some  ex- 
press legislative  enactment,  and  that  there  is  no  principle 
of  law,  in  the  absence  of  sueh  an  enactment,  ''that  will  al- 
low the  trustees  of  any  city  to  say  that  a  liquor  license  shall 
be  granted  to  A.  and  the  same  right  denied  to  B."  The  effect 
of  our  views  upon  this  subject,  as  we  have  endeavored  to 
express  them,  is  that  the  board  has  the  right  under  any  cir- 
cumstances, whatever  may  be  the  provisions  of  the  ordinance, 
to  take  evidence  upon  the  question  of  the  character  or  reputa- 
tion of  any  applicant  to  determine  whether  he  is  a  fit  per^ 
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son  to  whom  to  grant  such  a  privilege,  or  to  determine  as  to 
the  suitableness  of  the  place  at  which  it  is  proposed  to  main- 
tain the  saloon  or  barroom;  that  when  evidence  is  so  taken, 
and  the  result  is  the  rejection  of  the  application,  the  action 
of  the  board  in  ordering  such  rejection  is  conclusive,  and  not 
a  question  for  judicial  interference  and  determination,  un- 
less it  can  be  shown  that  the  evidence  in  no  manner  or  degree 
developed  any  good  reason  for  the  rejection  based  upon  the 
character  or  reputation  of  the  applicant,  or  in  no  manner 
or  degree  militated  against  the  location  of  the  saloon  at  the 
place  proposed.  These  views  are,  we  think,  in  a  general  way 
in  harmony  with  those  often  expressed  by  the  supreme  court 
prior  to  the  decision  of  the  case  of  Henry  v.  Barton,  107  CaL 
535,  [40  Pac.  798].  Of  course  we  do  not  deny  that  where 
the  board  acted  arbitrarily  or  refused  to  grant  a  license  with- 
out reason,  where  such  discretion  was  not  expressly  given  it 
by  the  ordinance,  such  action  may  be  reviewed  and  a  mandate 
to  require  it  to  issue  the  license  might  lie.  In  other  words, 
the  board  may  not,  under  such  an  ordinance,  have  the  power 
to  refuse  the  license  upon  no  reason,  or  what  would  be  equiv- 
alent thereto,  upon  pretended  grounds  which  do  not  com- 
port with  common  sense — as,  for  instance,  that  the  applicant, 
though  a  citizen,  was  not  a  native-bom  American,  and  like 
nonsensical  grounds. 

We  have  thus  expressed  our  views  upon  the  subject  under 
consideration,  because  we  felt  that,  as  we  must  found  our 
conclusion  here  largely  upon  the  opinion  in  the  case  to  which 
we  have  referred,  and  uphold  the  judgment  of  the  court  be- 
low, it  was  only  justice  to  ourselves  to  explain  how  far  our 
judgment  would  permit  us  to  commit  ourselves  to  the  prin- 
ciples as  they  appear  to  be  declared  in  that  opinion.  We 
know  it  to  be  our  duty  to  follow  ''the  law  of  the  case"  as  it 
has  been  declared  by  the  highest  court  of  the  state.  This, 
of  course,  we  propose  to  do  here.  But  we  know  of  no  reason 
why  we  should  not  state  our  own  opinions,  whatever  they 
may  be  worth,  upon  important  questions  coming  before  us, 
even  though  they  may  to  some  extent  conflict  with  those  ex- 
pressed by  the  court  superior  to  this,  where,  as  here,  in  reach- 
ing a  final  conclusion  we  adhere  to  the  rule,  vital  to  the  de- 
cision, as  laid  down  by  that  court.  As  stated,  there  is  no  sub- 
ject with  which  the  courts  are  called  upon  to  deal  of  greater 
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concern  to  society  than  the  police  power,  and,  while  upon  the 
main  point  which  must  govern  in  the  decision  of  this  case  we 
feel  compelled  to  agree  with  the  department  opinion  to  which 
we  have  referred,  we  have  not  hesitated  to  present  our  own 
views,  deferentially,  of  course,  upon  the  important  general 
questions  to  which  we  have  given  some  attention.  Indeed,  the 
questions  here  discussed  are  of  the  greatest  importance,  f  or, 
within  all  the  vast  body  of  the  law,  with  its  endless  ramifica- 
tions and  the  infinite  variety  of  its  operations,  there  are  not  to 
be  found  doctrines  which,  when  properly  and  intelligently  ap- 
plied, are  more  efficacious  in  the  attainment  of  the  best  and 
highest  ends  and  aims  of  organized  society  than  those  which 
are  included  in  and  belong  to  the  great  power  of  police  in- 
herent in  every  state  of  the  Union.  Over  all  the  subjects 
coming  legitimately  within  its  range  and  scope,  the  state  is 
sovereign  and  supreme.  In  its  comprehensive  sense,  ''it  em- 
braces," says  Judge  Cooley,  ''the  whole  system  of  internal 
regulation,  by  which  the  state  seeks  not  only  to  preserve  the 
public  order  and  to  prevent  offenses  against  the  state,  but 
also  to  establish  for  the  intercourse  of  citizens  with  citizens 
those  rules  of  good  manners  and  good  neighborhood  which 
are  calculated  to  prevent  a  conflict  of  rights,  and  to  insure 
to  each  the  uninterrupted  enjoyment  of  his  own  so  far  as 
is  reasonably  consistent  with  a  like  enjoyment  of  rights  by 
others."  Or,  as  it  is  so  forcefully  and  clearly  put  by  Judge 
Blackstone,  this  power  of  which  we  speak  is  "the  due  regula- 
tion and  domestic  order  of  the  kingdom,  whereby  the  inhabit- 
ants of  a  state,  like  members  of  a  well-governed  family,  are 
bound  to  conform  their  behaviour  to  the  rules  of  propriety, 
good  neighborhood  and  good  manners,  and  to  be  decent,  in- 
dustrious and  inoffensive  in  their  respective  stations."  These 
are,  of  course,  elementary  principles  with  which  all  students 
of  the  law  are  fully  familiar,  but  their  restatement,  when 
appropriate  occasion  arises,  can  do  no  harm,  for  frequent 
repetitions  of  them  might,  to  the  infinite  advantage  of  society 
in  general,  have  the  effect  of  impressing  them  upon  the  minds 
of  those  gentlemen  to  whom  is  committed  the  serious  duty 
of  making  and  amending  our  laws,  or  of  those  citizens  in  in- 
corporated cities  and  towns  clothed  by  their  fellowmen  with 
the  authority  of  exercising  cognate  duties  within  a  more  lim- 
ited territorial  sphere. 
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In  the  case  at  bar,  however,  from  the  findings  of  fact  filed 
by  the  trial  judge,  we  are  led  to  conclude  that  the  board 
either  heard  no  evidence  whatever,  other  than  that  furnished 
by  the  general  meager  statements  of  the  petition  by  plain- 
tiffs for  the  license,  or  if  evidence  was  taken,  it  found  noth- 
ing against  them,  either  as  to  character  or  reputation,  or 
nothing  militating  against  the  issuance  of  the  license  because 
of  the  proposed  location.  The  board,  therefore,  seems  to 
have  acted  arbitrarily  or  without  particular  reason  on  the  ap- 
plication« 

The  case,  in  view  of  the  facts  thus  presented  by  the  record, 
appears,  as  suggested,  to  be  within  the  ruling  in  Henry  v. 
Barton,  107  Cal.  535,  [40  Pac  798],  and  should,  therefore, 
be  affirmed. 

The  district  attorney,  in  his  brief,  directs  special  attention 
to  the  language  of  the  ordinance,  ''If,  after  due  considera- 
tion of  the  same  by  the  Board  of  Supervisors,  the  petition 
be  favorably  acted  upon,"  etc.,  and  says  from  that  language 
it  is  ''apparent  that  defendants  reserved  to  themselves  the 
right  to  grant  or  refuse  a  license  for  the  carrying  on  of  a 
saloon  business." 

We  see  nothing  in  the  quoted  language  from  which  it  may 
even  be  implied  that  the  ordinance  intended  reserving  to  the 
supervisors  arbitrary  discretion  to  reject  an  application  for  a 
license.  On  the  contrary,  the  phrase  "due  consideration" 
means  a  consideration  of  the  application  upon  its  merits,  and 
the  return  of  a  judgment  based  upon  some  substantial  reason 
arising  upon  the  evidence  heard.  As  stated,  under  the  rul- 
ing in  the  case  of  Henry  v.  Barton,  and  by  the  provisions  of 
the  ordinance  pursuant  to  which  the  application  was  made, 
there  is  no  warrant  for  making  an  arbitrary  distinction  as 
against  the  plaintiffs  here. 

For  the  reasons  given,  the  judgment  appealed  from  will  be 
affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 
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[C3t.    No.  314.    Third  AppeUate  IMstrlet.— Maj  6,  1907.1 

C.  M.  TATE,  Respondent,  v.  A.  B.  AITKBN  and  B.  P.  CASE, 

Appellants. 

VBNOOE  AMD  PT7RCBA8E& — Ck>NTRACT  TO   8eLL — ^AOSNOT — COMPENSATION 

ov  Agent. — A  contraet  by  plaintiff  with  defendants,  bj  which  thej 
were  authorized  to  seU  the  plaintiff's  real  estate  for  $1,000,  or  such 
less  sum  as  plaintiff  jdbj  take,  and  giving  to  defendants,  as  re- 
muneration, all  sums  in  excess  of  the  amount  stipulated  for  sale,  does 
not  give  to  the  defendants  an  option  to  purchase,  but  is  a  contract 
of  agency,  under  which  the  defendants  were  bound  to  act  in  the 
utmost  good  faith. 

Jp. — ^Bad  Faith  ov  Agent — ^Misbepbesentation  to  Pbogubx  Labgsb 
GOMMissiON— DEED  TO  AGENT.— Where  the  plaintiff's  agents  had  a 
contract  to  sell  plaintiff's  property  for  $1,300,  and,  to  procure  a 
larger  eommisaion,  misrepresented  to  plaintiff  that  $800  was  all 
fhey  could  get  for  the  property,  and  thereby  induced  plaintiff  to 
deed  the  property  to  them,  for  sale  at  that  price,  thej  acted  in  bad 
faith,  and  plaintiff  is  entitled  to  recover  the  remainder  of  the  $1,000 
from  theoL 

Id. — SlONATUBS    BY      PlaINTOTT'S      WiFE — ^AUTHOBITT — ^BATIFIOATION — 

AoBNOT  or  Defendants  fob  Plaintiff. — ^Where  the  plaintiff  author- 
ized his  wife  to  sign  the  contract  with  defendants  during  his  absence, 
making  them  their  agents  to  sell  the  land  upon  the  terms  agreed 
upon,  with  the  understanding  with  them  that  he  would  afterward 
sign  it,  and  the  employment  of  the  defendants  was  ratified  by  the 
husband's  execution  of  the  deed  to  them  bj  reason  of  the  defend- 
ants' misrepresentation,  the  defendants  were  properly  found  to  be 
the  agents  of  the  plaintiff. 

APPEAL  from  a  judgrment  of  the  Snperior  Court  of  Te- 
hama County,  and  from  an  order  denying  a  new  triaL  Wm. 
M.  Finch,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

M.  J.  Cheatham,  and  W.  P.  Johnson,  for  Appellanta. 

John  J.  Wells,  for  Respondent. 

HART,  J. — ^Plaintiff  commenced  this  action  for  the  purpose 
of  recovering  the  sum  of  $500  alleged  to  be  due  him  from  de- 
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fendants,  said  amount  representing,  it  is  alleged,  the  difference 
between  the  sum  paid  to  plaintiff  by  the  defendants  for  a  piece 
of  land  belonging  to  the  former,  and  the  sum  received  for 
said  land  by  said  defendants  on  a  sale  of  the  same  to  a  third 
party,  the  transaction  involving  such  sale  having  been  con- 
ducted, it  is  averred,  by  defendants  as  agents  of  plaintiff. 
Plaintiff  was  given  judgment  for  $200,  from  which  and  the 
order  denying  a  new  trial  this  appeal  is  taken. 

The  defendants,  at  and  for  some  time  prior  to  the  date  of 
the  institution  of  this  action,  were  copartners,  engaged  in  the 
business  of  buying  and  selling  real  estate,  at  the  town  of 
Coming,  in  Tehama  county.  The  plaintiff  at  the  same  time 
was  the  owner  of  **Lot  numbered  2,  in  the  Block  numbered  11, 
in  Richfield  Colony,  in  the  said  County  of  Tehama.*'  In  the 
month  of  July,  1904,  the  plaintiff  employed  said  defendants 
as  agents,  conferring  upon  them  full  authority  to  sell  said  lot, 
agreeing  to  pay  them  for  their  services  in  effecting  the  sale 
thereof  so  much  as  they  might  receive  therefor  in  excess  of 
a  certain  amount  fixed  and  stated  in  a  certain  written  agree- 
ment to  be  hereafter  noticed. 

It  is  charged  in  the  complaint  ''that  on  the  first  day  of 
July,  1905,  the  defendants  bargained  and  agreed  with  one  W. 
L.  Tound,  to  sell  and  convey  to  him  the  said  property  for  and 
in  consideration  of  the  sum  of  thirteen  hundred  dollars,  which 
sum  the  said  Yound  then  and  there  paid  to  the  defendants." 
It  is  further  alleged  *'that  thereafter  the  defendants,  while 
still  the  agents  of  plaintiff,  for  the  purpose  of  making  the 
sale  of  the  said  property,  represented  to  plaintiff  that  they 
could  sell  the  said  property  for  the  sum  of  eight  hundred 
dollars,  but  not  for  any  greater  sum,  and  they  prevailed  upon 
the  plaintiff  to  accept  the  said  sum  of  eight  hundred  dollars, 
in  full  as  payment  for  the  said  property."  The  plaintiff,  it 
is  alleged,  thereupon  executed  a  deed,  conveying  said  property 
to  defendants,  and  that  the  latter  paid  to  him  the  sum  of  $800; 
that  immediately  after  said  transaction,  ''and  as  a  part  there- 
of," the  defendants  conveyed  said  property  to  said  W.  L. 
Tound,  the  latter  paying  to  the  defendants  therefor  the  sum 
of  $1,300. 

The  answer,  after  denying  that  the  land  was  sold  to  defend- 
ants under  the  circumstances  alleged  in  the  complaint,  and 
denying  that  plaintiff  employed  them  as  agents  to  sell  said 
land,  admits  that  the  defendants  purchased  it  at  the  price 
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mentioned,  but  declares  that  plaintiff  sold  the  same  to  them 
npon  his  ''own  volition  and  without  any  inducements  on  the 
part  of  defendants  other  than  the  ordinary  inducements 
usually  made  in  transactions  of  this  character."  The  sale  of 
the  land  to  Yound  for  the  sum  of  $1,300  is  also  admitted.  The 
answer,  as  a  ''further  and  second  defense,"  sets  out  the  al- 
leged written  agreement  to  which  we  have  previously  referred, 
the  same  being  signed  by  Mrs.  K.  M.  Tate,  the  wife  of  plain- 
tiff, and  by  the  defendants,  dated  July  14,  1904,  and  by  the 
provisions  of  which  the  defendants  were  purported  to  be  given 
power  and  authority  to  sell  the  land  described  in  the  com- 
plaint "for  the  sum  of  $1,000.00,  or  as  much  less  as  he  (plain- 
tiff) may  take  at  any  time  therefor,"  and  it  was  also  stipu- 
lated in  said  agreement  that  the  defendants,  for  the  services 
of  negotiating  and  consummating  such  sale,  should  retain,  as 
their  commission,  "all  over  the  above-mentioned  sum."  It  is 
then  alleged  that  in  the  month  of  May,  1905,  and  after  the 
execution  of  the  said  written  contract,  "plaintiff,  pursuant 
to  the  terms  thereof,  informed  defendants  that  he  would  re- 
duce the  price  of  the  property  named  therein  from  $1,000.00 
to  $800.00."  The  defendants  further  admit  that  when  they 
purchased  said  land  from  plaintiff  they  were  negotiating  with 
said  Yound  for  the  sale  of  the  same  to  him,  etc. 

The  evidence  offered  by  plaintiff  in  support  of  the  allega- 
tions of  his  complaint  shows,  briefly  stated,  the  following  facts : 
That  Mrs.  Tate,  wife  of  plaintiff,  signed  the  written  contract, 
set  out  in  the  answer,  by  the  request  and  consent  of  the  plain- 
tiff, authorizing  defendants  to  sell  the  property  mentioned  in 
the  pleadings,  upon  the  terms  as  therein  stipulated ;  that  plain- 
tiff himself  was  also  to  have  signed  said  contract,  but  failed 
to  do  so;  that  plaintiff  approved  the  act  of  his  wife  in  mak- 
ing and  signing  said  contract;  that  on  July  1,  1895,  while 
plaintiff  was  absent  from  home,  the  defendant  Case  called 
at  his  residence,  and  stated  to  plaintiff's  wife  that  he  (Case) 
had  a  purchaser  for  the  property  if  the  price  were  reduced 
from  $1,000  to  $800;  that  Mrs.  Tate  asked  time  in  which  to 
consult  her  husband  with  regard  to  the  proposition,  but  that 
Case  advised  her  to  take  $800  for  the  property,  as  that  was 
MM  much  as  could  be  obtained  for  it,  and  that  in  selling  it 
for  that  sum  they  (the  defendants)  would  receive  no  com- 
mission; that  finally  Mrs.  Tate  consented  to  take  the  respon- 
sibility of  authorizing  the  sale  of  the  property  for  the  amount 
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mentioned;  that  when  plaintiff  returned  home  his  wife  re- 
lated to  him  the  facts  of  the  transaction  which  had  occurred 
between  her  and  the  defendant  Case;  that  he  approved  and 
ratified  her  action  in  the  acceptance  of  Case's  proposition 
to  pay  $800  for  the  land,  by  the  execution  of  a  deed  convey- 
ing the  property  to  defendants,  and  left  the  same  *'at  the 
bank"  to  be  delivered  to  defendants  upon  the  payment  of 
the  sum  agreed  upon;  that  defendants  paid  plaintiff  the 
amount  and  received  tiie  deed,  which  bore  date  of  July  5, 
1905. 

The  foregoing  represents  in  substance  and  effect  the  testi- 
mony given  by  Mrs.  Tate.  There  was  introduced  in  evi- 
dence a  document,  signed  by  the  defendants,  and  dated  July 
1,  1905,  purposing  to  be  an  acknowledgment  by  them  of  the 
receipt  from  W.  L.  Yound  of  the  sum  of  $1,300  ''payment 
in  full  Lot  2,  Blk  11,  34  acres  more  or  less,  Richfield.''  The 
plaintiff  testified  that  his  wife  had  told  him  of  the  conversa- 
tion with  Case,  and  that  believing  therefrom  that  the  sum 
of  $800  was  all  that  he  could  get  for  the  property,  conveyed 
the  same  to  defendants  for  that  sum.  He  stated,  in  reply 
to  a  question  asked  on  cross-examination,  that  his  wife  acted 
for  him  in  the  matter,  and  that  he  had  ratified  her  acta.  Mr. 
Yound  testified  to  having  paid  to  defendants  the  sum  of 
$1,300  for  the  property  on  the  first  day  of  July,  1905.  These 
are  in  brief  the  facts  as  shown  by  the  evidence  introduced 
on  behalf  of  the  plaintiff. 

The  defendants,  while  admitting  having  entered  into  the 
contract  for  the  sale  of  the  land  to  which  they  and  Mrs. 
Tate  had  subscribed  their  names,  testified  that  subsequent 
to  the  execution  thereof,  the  price  of  $1,000  called  for  by  said 
contract  for  said  property  was  verbally  changed  by  plain- 
tiff to  $800.  The  defendant  Case  testified  as  follows:  ''On 
Friday,  the  30th  day  of  June,  I  told  her  (Mrs.  Tate)  wc 
had  some  parties  looking  at  the  place,  and  that  we  had  hopes 
to  sell.  I  explained  to  her  and  told  her  the  price  we  were 
asking  for  the  place  was  thirteen  hundred  dollars;  that  we 
often  had  to  make  trades,  and  I  expected  if  we  sold  the  place, 
to  have  to  make  a  deal  and  trade  it  off.  I  went  specifically  to 
ask  her  if  she  would  take  less  than  eight  hundred  dollars. 
It  was  understood  that  eight  hundred  dollars  was  the  price. 
It  had  been  talked  again  and  again.  I  asked  her.  in  case 
we  couldn't  make  a  sale  to  do  any  better,  if  we  should  turn 
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it  down,  if  we  couldn't  get  the  eight  hundred  dollars  for  her, 
and  she  said  she  would  rather  not  take  less  than  eight  hun- 
dred dollars.  I  told  her  then  that  if  she  was  satisfied  to  take 
the  eight  hundred  dollars  to  come  down  the  next  morning 
to  make  out  the  deed,  and  we  would  take  our  chances  on  sell- 
ing the  place.  Before  I  had  gone  out  to  Mrs.  Tate's  I  had 
taken  Mr.  Tound  out  to  look  at  the  place  and  on  Saturday  I 
took  him  out  again.  In  the  afternoon  of  Saturday,  Mr.  Yound 
came  back  to  the  office  and  after  some  little  talk  he  decided 
to  take  the  property  at  $1,300.  ...  He  then  paid  us  the 
$1,300.00.  After  he  had  paid  us  the  money  for  the  place,  I 
went  out  and  told  Mrs.  Tate  that  she  could  come  in  and  have 
the  deed  fixed  up  and  then  we  would  pay  her  the  money. 

^'She  understood  that  Mr.  Aitken  and  I  had  bought  the 
place  from  her  on  Friday  evening.  We  told  her  we  would 
take  the  place  and  take  chances  on  selling  it.  We  were  tak- 
ing it  under  and  in  pursuance  of  that  contract."  Defendant 
Aitken  corroborated  the  testimony  of  Case  as  to  an  alleged 
conversation  with  Mrs.  Tate  in  the  former's  office  in  which 
the  latter,  it  was  claimed,  said  that  she  would  be  satisfied  to 
receive  $800  for  the  property,  and  that  she  did  not  care  how 
much  defendants  made  over  and  above  that  sum.  There  was 
testimony  to  the  same  effect  by  one  B.  B.  Aitken.  In  re- 
buttal, the  plaintiff  and  his  wife  testified  that,  having  heard, 
after  the  conveyance  of  the  property  to  the  defendants,  the 
latter  had  sold  the  same  for  $1,300,  they  called  on  the  de- 
fendant Case,  repeated  to  him  what  they  had  learned,  and 
he  then  insisted  that  they  had  received  but  $800  for  the  prop- 
erty from  Mr.  Yound,  etc. 

The  court  found  that  the  defendants  were  the  agents  of 
plaintiff  for  the  sale  of  the  property ;  that  as  such  agents  of 
plaintiff  they  '^bargained  and  agreed  with  one  W.  L.  Yound 
to  sell  and  convey  to  him  the  said  property  for  and  in  con- 
sideration of  the  sum  of  thirteen  hundred  dollars,  which  said 
sum  the  said  Yound  then  and  there  paid  to  defendants" ;  that 
defendants,  after  such  sale  to  said  Yound,  represented  to 
plaintiff  that  the  sum  of  $800  could  be  obtained  for  said 
property,  and  that  it  could  be  sold  for  no  greater  sum;  that 
plaintiff,  relying  on  such  representations,  and,  being  in  ig- 
norance of  the  negotiations  for  the  sale  of  the  land  by  de- 
fendants to  Yound,  accepted  the  sum  of  $800  therefor,  and 
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thereupon  oonveyed  the  same  to  defendants;  that  thereafter 
defendants  conveyed  the  land  to  Tound. 

The  appellants  undertake  to  avoid  the  effect  of  the  judg- 
ment against  them  upon  the  ground  that,  as  they  seem  witii 
earnestness  to  contend,  as  to  the  transaction  responsible  for 
this  action,  they  \vere  not  at  any  time  acting  as,  or  were,  in 
fact,  the  agents  of  plaintiff.  This  contention  is  urged  mainly 
upon  the  proposition  that  the  written  contract  which  pur- 
ported to  authorize  them  to  sell  the  property  was  not  in  fact 
or  in  law  the  act  of  plaintiff,  because  it  was  not  signed  or 
executed  by  him.  But  the  evidence  as  presented  by  the 
record  justifies  no  such  assumption.  While  it  is  true  that 
the  agreement  empowering  the  defendants  to  sell  the  property 
for  plaintiff  does  not  bear  his  signature,  and  on  its  face 
appears  to  cariy  with  it  no  other  or  further  authority  tiian 
that  which  his  wife  by  her  own  individual  act  sought  to  con- 
fer, the  testimony  of  the  latter,  which  upon  this  i>oint  not 
only  stands  in  the  record  absolutely  uncontroverted  but  with- 
out any  attempt  at  contradiction  whatever,  is  to  the  effect 
that  her  husband,  who  was  employed  in  a  store  at  Yina,  and 
had  little  opportunity  to  give  personal  attention  to  the  matter, 
authorized  her  to  see  the  defendant,  Case,  ''and  put  the 
property  in  his  hands  as  our  agent";  that  she  called  at  the 
office  of  Aitken  &  Case,  ''and  Dr.  Case  wrote  out  a  contract 
with  me,  and  I  signed  it,  and  the  arrangement  waa  that  the 
first  time  my  husband  was  in  town  he  would  call  at  the  office 
and  sign  it,  too,  and  it  was  so  understood  when  I  left  Dr. 
Case."  She  further  testified  that  her  husband  approved  her 
act  in  signing  the  agreement,  and  had  said  to  her  that  he 
would  himself  sign  it  at  some  later  time.  Her  testimony 
with  reference  to  this  agreement  was  corroborated  by  her 
husband,  who  was  made  to  say  by  the  attorney  for  the  ap- 
pellants himself,  on  cross-examination,  that  his  wife  had  acted 
for  him  in  the  transaction.  Moreover,  the  actions  of  plaintiff, 
as  disclosed  by  the  evidence,  clearly  show  that  he  ratified  the 
acts  of  his  wife,  both  in  the  execution  of  the  agreement  with 
the  defendants  and  in  the  sale  of  the  property  to  them.  After 
the  property  had  been  placed  in  the  hands  of  appellants  for 
the  purpose  of  selling  it  for  the  plaintiff,  the  former  adver- 
tised it  over  their  firm  name  for  sale  for  the  simi  of  $1,300 
in  the  Coming  "Observer,"  a  newspaper  published  at  Com- 
ing, and  this  advertisement  came  under  the  observation  ef 
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and  was  known  to  Mrs.  Tate,  and,  while  it  does  not  directly 
80  appear  from  the  evidence,  it  is  a  most  reasonable  conclusion 
that  plaintiff  also  must  have  known  of  said  advertisement. 

That  the  representation  made  by  Case  to  Mrs.  Tate  in  the 
conversation  after  the  defendants  had  virtually  made  a  sale 
of  the  property  to  Yound,  to  the  effect  that  the  sum  of  $800 
was  as  much  as  could  be  secured  for  the  land,  was  untrue, 
and  resorted  to  for  no  other  purpose  than  to  obtain  a  larger 
commission  from  the  sale  than  the  defendants  could  otherwise 
hope  to  receive,  we  think  is  indubitably  established  by  the 
testimony  of  Case  himself.  According  to  his  evidence,  after 
he  was  undoubtedly  satisfied  that  he  could  sell  the  land  for 
$1,300,  he  asked  Mrs.  Tate  if  she  would  not  take  less  than 
$800  for  it,  because  that  sum  could  not  be  obtained  for  it, 
and  that  she  refused  to  accept  anything  less  than  that  amount, 
whereupon  be  told  her  that  he  would  take  it  at  that  figure, 
and  requested  her  to  call  at  his  office  with  the  deed  transfer- 
ring it  to  defendants.  It  is  true  that  he  says  that  this  con- 
versation occurred  on  June  30th,  the  day  before  the  sum  of 
$1,300  was  paid  to  his  firm  by  Yound  for  the  land ;  but  Mrs. 
Tate  says  it  took  place  on  the  evening  of  July  1st.  The  court 
found  the  fact  as  testified  to  by  Mrs.  Tate,  and  it  is  sufficient 
to  say  that,  from  a  careful  consideration  of  the  whole  record, 
we  are  fully  satisfied  and  in  perfect  accord  with  that  finding. 
It  is  quite  evident  that  when  Case  declared  to  Mrs.  Tate  that 
the  sum  of  $800  could  not  be  obtained  for  the  land,  that  he 
thus  made  a  statement  having  no  foundation  in  fact,  for, 
accepting  his  own  word,  when  he  discovered  that  she  was 
unwilling  to  part  with  the  property  for  less  than  that  amount, 
he  told  her  he  would  buy  the  property  at  that  price.  This, 
too,  in  the  face  of  repeated  asseverations  that  he  would  be 
unable  to  make  any  profit  on  the  sale  of  the  property,  unless 
he  could  secure  it  for  less  than  $800.  It  is  also  a  circumstance 
of  considerable  significance  that  when  Case,  according  to  his 
own  statement  as  a  witness,  after  receiving  the  simi  of  $1,300 
for  the  property — ^which  event  occurred,  it  will  be  recalled, 
before  his  firm  acquired  title  to  it — called  on  Mrs.  Tate  at 
her  house,  and  requested  her  to  ''come  in  and  have  the  deed 
fixed  up  and  then  we  would  pay  her  the  money,"  said  abso- 
lutely nothing  of  having  already  sold  the  land  to  Yound. 
The  whole  affair,  as  it  is  portrayed  by  the  evidence  before 
0%  ao  far  as  it  concerns  the  part  taken  in  it  by  the  defend- 
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ants,  appears  to  bear  the  marks  of  the  ambidexterity  by  which 
transactions  involving  real  estate  deals  are  too  often  char- 
acterized. The  evidence  fully  supports  the  findings  of  the 
trial  court,  and  there  is  no  reason  which  the  record  discovers 
justifying  the  fostering  of  any  doubt  that  the  judgment  is 
just  and  that  it  should  be  sustained.  Counsel  have  directed 
our  attention  to  the  law  and  some  cases  bearing  thereon  with 
reference  to  the  elements,  the  existence  of  which  is  essential 
to  the  establishment  of  the  relation  of  principal  and  agent. 
We  have  no  fault  to  find  with  the  principles  thus  stated  and 
presented;  but,  under  the  facts  as  shown  by  the  record,  they 
have  no  force  here.  The  evidence  sufficiently  shows  that  the 
acts  of  Mrs.  Tate  in  the  transaction,  from  its  inception  to 
its  conclusion,  were  first  authorized  and  subsequently  ratified 
by  the  plaintiff.  It  shows,  as  we  have  stated,  that  the  de- 
fendants were,  as  to  the  sale  of  the  property,  at  all  the  times 
mentioned  in  the  complaint,  agents  of  the  plaintiff,  and  that 
they  did  not,  in  the  part  of  the  transaction  involving  the  final 
disposition  of  the  land,  act  in  good  faith  with  their  client. 

Counsel  have  made  an  attempt  to  maintain  that  the  agree- 
ment, by  the  provisions  of  which  defendants  were  made  the 
agents  of  plaintiff  for  the  sale  of  the  property,  amounts  only 
to  an  option  to  purchase  said  property  by  the  defendants. 
This  contention  is  not  supportable.  The  writing,  in  express 
and  unequivocal  terms,  empowers  and  authorizes  defendants, 
as  agents  of  the  plaintiff,  to  sell  the  property  ''for  the  sum 
of  $1,000,  or  as  much  less  as  we  may  take  at  any  time  there- 
after,'' and  the  defendants  in  unmistakable  language  agree, 
as  agents,  to  sell  the  property  and  to  accept  as  their  re» 
muneration  therefor  any  sum  which  they  might  succeed  in 
obtaining  for  it  in  excess  of  that  which  it  was  stipulated 
plaintiff  should  receive  for  it. 

The  only  errors  urged  are  based  upon  the  insufficiency  of 
the  evidence  to  support  the  findings,  and  therefore,  having 
disposed  of  those  against  the  contention  of  appellant,  it  fol- 
lows that  the  judgment  and  order  appealed  from  must  be 
affirmed,  and  it  is  so  ordered. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  5,  1907. 
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[CSt.    No.  181.    Third  Appellato  District.— Maj  9,  1907.1 

DANIEL  SHIVELY  and  WILLIAM  B.  SHIVBLT,  Ad- 
ministrators  of  the  Estate  of  W.  B.  SHIVELY,  Deceased, 
Appellants,  v.  BOBEBT  LEE  HABBIS  and  CLABA 
GABTEB,  Bespondents. 

EsTATn  or  Deceased  Persons — Judomsnt  Aoainbt  ABMiNisnuTOBS— 
Allowed  Claim — Statute  or  Limitations. — ^Under  section  1504  of 
the  Code  of  Civil  Procedure,  s  final  judgment  recovered  against 
administrators  has  only  the  effect  of  an  allowed  claim,  which  must 
be  directed  to  be  paid  in  the  course  of  administration,  and  no  stat- 
ute of  limitations  can  run  against  the  judgment,  though  more  than 
live  years  have  elapsed  from  the  date  when  it  became  final,  while 
the  administration  still  continues. 

1]>. — Untenable  AcnoN  bt  Administbatobs. — ^An  action  cannot  be  sus- 
tained l^  the  administrators  to  have  it  declared  that  a  judgment 
against  the  estate  is  barred  bj  the  statute  and  is  not  a  claim  against 
the  estate. 

j'D^ — Complaint  on  Judgment — Absence  or  Summons — Abandon- 
ment— ^Election  or  Bemedt — Cbeditob  not  Estopped. — The  mere 
filing  of  a  complaint  upon  such  judgment  against  the  administrators 
just  before  the  expiration  of  five  years  from  the  date  of  its  finality 
is  not  the  pursuit  of  any  remedy,  and  the  principle  of  election  of 
remedy  does  not  apply  to  estop  the  plaintiff  from  claiming  under 
the  judgment  as  an  allowed  claim,  where  he  took  no  further  step 
in  the  action,  and  issued  no  summons  therein,  but  practically 
abandoned  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt County.    Q.  W.  Hunter,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Henry  L.  Ford,  and  J.  S.  Bumell,  for  Appellants. 

Gillett  &  Cutler,  for  Bespondents. 

BUBNETT,  J. — There  are  two  counts  to  the  complaint. 
In  the  first  it  is  alleged  that  the  respondent  Harris,  on  May 
18,  1896,  recovered  a  judgment  against  appellants  as  ad- 
6  Cal.  App.— 33 
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ministrators  of  the  estate  of  W.  B.  Shively,  deceased,  for  the 
sum  of  $829.93,  which  judgment  was  not  appealed  from  and 
became  final  May  18,  1897;  that  before  the  said  judgment 
became  barred  by  the  statute  of  limitations,  namely,  on  l^lay 
18,  1902,  said  Harris  brought  suit  on  said  judgment  and  no 
summons  was  ever  issued  therein,  although  more  than  two 
years  have  elapsed  since  the  filing  of  the  complaint  in  that 
action;  and  the  said  Harris  wrongfully  maintains  that  by 
reason  of  said  barred  judgment  he  has  a  claim  against  the 
said  estate  and  that  said  claim  is  a  cloud  upon  said  estate. 
In  the  second  count  it  appears  that  respondent  Clara  Carter 
brought  a  similar  action  against  appellants  and  recovered 
judgment  and  assigned  the  judgment  to  Harris,  and  in  other 
respects  the  first  and  second  counts  are  similar.  The  prayer 
of  the  complaint  is:  ** Wherefore,  said  plaintiffs  pray  judg- 
ment of  this  Honorahle  Court  that  said  barred  jud^irment 
and  barred  cause  of  action  is  not  a  claim  against  said  estate." 

A  demurrer  was  interposed  on  the  ground  ^^that  said  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,"  and  was  sustained  by  the  court  without  leave  to 
amend.  From  the  judgment  entered  accordingly  in  favor  of 
defendants,  plaintiffs  appealed. 

There  is  no  merit  whatever  in  the  contention  of  appellants. 
It  is  based  entirely  upon  the  proposition  that  the  judgment 
obtained  by  respondents  against  the  Shively  estate  was  barred 
in  five  years,  and  that  an  action  was  necessary  in  order  to 
keep  alive  said  judgment.  The  truth  is  that  the  judgment 
against  the  administrators  was  not  affected  by  the  statute  of 
limitations  as,  during  the  whole  time,  the  estate  was  in  pro- 
cess of  administration;  and  it  was  an  idle  and  nugatoiy  act 
on  the  part  of  Harris  to  institute  an  action  to  renew  said 
judgment,  as  his  learned  counsel  no  doubt  speedily  recogui;:ed, 
since  he  did  nothing  after  filing  the  complaint  to  bring  said 
cause  to  an  issue. 

Section  1504  of  the  Code  of  Civil  Procedure  provides  that: 
••A  judgment  rendered  against  an  executor  or  administrator, 
upon  any  claim  for  money  agrainst  the  estate  of  his  testator 
or  intestate,  only  establishes  the  claim  in  the  same  manner 
as  if  it  had  been  allowed  by  the  executor  or  administrator 
and  the  judge;  and  the  judgment  must  be  that  the  executor 
or  administrator  pay,  in  due  course  of  administration,  the 
•mount  ascertained  to  be  due.  •  •  •  No  execution  must  issue 
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upon  such  judgment,  nor  shall  it  create  any  lien  upon  the 
property  of  the  estate,  or  give  to  the  judgment  creditor  any 
priority  of  payment." 

It  would  hardly  be  contended  that  while  the  estate  was 
being  administered  the  statute  would  run  against  a  claim  that 
had  been  allowed  by  the  executor  and  approved  by  the  judge. 
But  by  the  foregoing  section  of  the  Code  of  Civil  Procedure 
a  judgment  rendered  against  an  executor  or  administrator 
is  placed  upon  the  same  footing  as  such  a  claim.  Indeed,  the 
question  has  been  settled  by  the  supreme  court  in  opposition 
to  the  claim  of  appellants.  In  Estate  of  Schroeder,  46 
Cal.  307,  it  is  said :  * '  We  think  there  are  several  reasons  why 
the  statute  does  not  run  pending  the  administration  against 
a  claim  allowed.  .  •  •  Other  reasons  might  be  adduced,  but 
these  are  su£5cient  to  show  that  the  statute  of  limitations 
ceases  to  run  during  a  pending  administration  against  claims 
duly  allowed."  The  opinion  shows  that  the  court  was  con- 
sidering judgments  rendered  against  administrators  and  not 
claims  that  were  allowed  by  said  administrators.  However, 
as  stated,  the  doctrine  applicable  to  both  is  the  same.  (See, 
also,  In  re  ArgueUo,  85  Cal.  151,  [24  Pac.  641] ,  Wise  v.  WilJ. 
tarns,  88  Cal.  30,  [25  Pac.  1064],  and  Estate  of  More,  121 
Cal.  635,  [54  Pac.  14S].) 

The  other  point  that  *'the  defendant  Harris  elected  his 
remedy  by  the  commencement  of  the  action  and  he  is  now 
barred  by  his  election"  is  equally  without  merit.  It  is  based 
upon  the  proposition  that  ''where  there  exists  an  election 
between  inconsistent  remedies,  the  party  is  confined  to  the 
remedy  which  he  first  prefers  to  adopt"  {Rode^nund  v. 
Clark,  46  N.  Y.  354) ;  or,  as  stated  in  another  case:  **It  is 
one  of  the  very  elements  of  the  law  that  when  a  suitor  reaches 
the  parting  of  the  ways  in  the  pursuit  of  inconsistent  rem- 
edies he  must  elect  which  road  he  must  follow.  The  first  step 
taken  is  an  election,  and  the  election,  when  made,  is  irrev- 
ocable." 

The  principle  is  sound  but  it  is  manifest  that  it  has  no 
application  to  the  case  at  bar.  There  was  no  choice  here 
between  two  inconsistent  remedies.  The  course  pursued  by 
Harris  in  bringing  the  second  suit  was  not  in  pursuit  of  any 
remedy  at  aU.  It  had  no  effect  whatever  upon  the  judgment 
against  the  estate,  and  he  very  properly  abandoned  the  action 
before  bringing  the  appellants  into  court.     The  mere  filing 
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of  a  complaint,  which  could  not  be  sustained  and  which  was 
abandoned,  cannot  be  urged  as  an  estoppel  against  the  asser- 
tion of  a  judgment  against  the  estate  which  has  not  been 
satisfied  and  still  remains  in  full  force  and  effed 
The  judgment  is  affirmed. 

Hart,  J.,  and  Chipman,  P.  J.,  concurred. 


[dr.    No.  291.    Seeond  AppdUta  DIstrfet.— Maj  11,  1907.] 

J.  W.  FBEEMAN,  Bespondent,  v.  BOBEBT  A.  BBOWN, 

Appellant 

Nbw  Tbul—Statbiobmt— Omission  of  SraGmoATioKS — ^Bitusal  «o 
Allow  Akbndmbnt— Discbbtion — Bsvixw  upon  Appeal. — ^Though 
an  order  refuting  to  allow  a  Bupplemental  amendment  to  the  state- 
ment on  motion  for  new  trial  to  add  thereto  ipeeiiieationa  whoUj 
omitted  therefrom  by  oversight  and  ezeusable  neglect,  under  section 
478  of  the  C!ode  of  Ciyil  Procedure,  is  reyiewable  upon  appeal  there- 
from, yet  such  order  was  addressed  to  the  discretion  of  the  trial 
eourt,  and  where  the  review  upon  appeal  shows  no  abuse  of  dis- 
cretion, the  order  refusing  to  grant  the  relief  will  be  affirmed. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County,  refusing  leave  to  amend  a  statement  on  mo- 
tion for  a  new  triaL    Walter  Bordwell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

George  L.  Eeefer,  and  Walter  L.  Bowers,  for  Appellant 

The  court  should  have  granted  the  leave  to  amend  in  for- 
therance  of  justice,  and  it  was  error  not  to  do  so.  (Code  Civ. 
Proc,  sec.  473  j  Butler  v.  King,  10  CaL  343 ;  Cook  v.  Spears, 
2  Cal.  409,  56  Am.  Dec.  348;  Linhart  v.  Buiff,  11  Cal.  280; 
Smith  V.  Yreka  etc.  Co.,  14  CaL  202;  McMillen  v.  Dana,  18 
Cal.  349 ;  Roland  v.  Kreyenhagan,  18  CaL  457 ;  Pierson  v.  Mc- 
Cahill,  22  CaL  128 ;  Gould  v.  Stafford,  101  Cal.  32,  35  Pac 
429 ;  Ward  v.  Clay,  82  Cal.  502,  23  Pac  50,  227 ;  City  Irn^ 
provement  Co.  v.  Emmons,  138  Cal.  300,  71  Pac.  332;  Swett 
T.  Oray,  141  CaL  63,  74  Pac  439.)    When  it  is  not  done  in 
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furtherance  of  justice  it  is  error.  {C^mnoUy  v.  Peck,  8  Cal. 
82 ;  Tyran  v.  Sutton,  13  Cal.  494 ;  Hooper  v.  Wells-Fargo  Co., 
27  Cal.  35,  85  Am.  Dec.  211 ;  Farmers'  etc.  Bank  ▼.  Stover,  60 
Cal.  388;  Marr  y.  Rhodes,  131  CaL  267,  63  Pac.  364;  McPow- 
gald  V.  Eulet,  132  CaL  154,  64  Pac.  278.)  The  statement  may 
be  amended  to  insert  all  the  grounds  of  the  motion  and  speci- 
fications after  the  time  for  filing  the  statement  has  passed. 
{Valentine  v.  Stewart,  15  Cal.  387,  396;  Loucks  v.  Edmonds 
son,  18  Cal.  203;  Lucas  v.  City  of  Marysville,  46  Cal.  200; 
Smith  V.  City  of  Stockton,  73  Cal.  206,  14  Pac.  675.)  The 
oversight  of  counsel  is  sufficient  ground  for  the  amendment. 
(Kirstein  y.  Madden,  38  Cal.  158.)  It  is  right  and  proper 
to  allow  the  amendment  so  that  the  motion  for  a  new  trial 
may  be  heard  upon  its  merits.  {Clark  v.  Bauer,  1  Cal.  App. 
Dec  753.) 

H.  M.  Barstow,  for  Respondent 

No  appeal  lies  from  the  order  in  question.  (Melde  v.  Bey* 
nolds,  120  Cal.  234-238,  52  Pac.  491.)  Oversight  unexplained 
is  not  an  excuse.    {Bailey  v.  Taaffe,  29  Cal.  425.) 

ALLEN,  P.  J. — ^Appeal  from  an  order  denying  the  de- 
fendant's application  for  leave  to  amend  proposed  statement 
on  motion  for  a  new  trial. 

Upon  the  trial  of  the  action  in  the  court  below  judgment 
was  entered  against  defendant,  and  in  due  time  he  served 
his  notice  of  intention  to  move  for  a  new  trial  and  served 
and  filed  his  proposed  statement  on  such  motion,  which  state- 
ment omitted  to  specify  the  particulars  wherein  the  evidence 
was  insufficient  to  justify  the  findings,  and  wherein  the  de- 
cision and  judgment  was  against  law,  and  the  errors  in  law 
occurring  at  the  trial  and  excepted  to  by  the  defendant. 
"When  the  settlement  of  the  statement  came  on  for  hearing 
defendant  asked  leave  to  amend  the  proposed  statement  by 
filing  a  supplemental  statement  setting  forth  the  omissions 
hereinbefore  referred  to.  This  application  was  supported  by 
an  affidavit  of  one  of  the  attorneys,  ''that  by  reason  of  an 
oversight  and  through  press  of  business  affiant  omitted  to 
specify  in  the  proposed  statement  the  particulars  wherein 
the  evidence  was  insufficient  to  justify  the  findings,  wherein 
the  decision  and  judgment  was  against  law,  and  the  errors 


518  Fbeeman  v.  Brown.  [5  Cal.  App. 

in  law  occurring  at  the  trial  and  excepted  to  by  defendant; 
that  said  errors  and  omissions  occurred  entirely  through  an 
oversight  and  through  press  of  business  which  caused  aflBant 
to  overlook  said  error  and  omission."  The  court  denied  thia 
leave  to  amend  and  file  supplemental  statement,  from  which 
order  defendant  appeals. 

It  is  settled  that  the  order  of  a  court  made  in  the  exercise 
of  its  discretionary  power  denying  relief  of  this  character  is 
reviewable  upon  appeal  {Murphy  v.  Stelling,  138  Cal.  641, 
[72  Pac.  176] ),  and  in  this  case  such  appeal  was  taken  in  time, 
(Pollitz  V.  Wickersham,  150  Cal.  138,  [88  Pac.  911].)  The 
relief  sought  by  defendant  was  from  the  result  of  mistake, 
inadvertence  and  excusable  neglect  under  section  473,  Code  of 
Civil  Procedure.  The  court  has  the  power  so  to  relieve,  but 
the  granting  of  such  relief  rests  in  the  sound  discretion  of 
the  court.  **  Whether  or  not  the  circumstances  of  a  particular 
case  are  such  that  the  mistake  or  inadvertence  should  be  ex- 
cused is  a  question  the  determination  of  which  must,  of  neces- 
sity, be  left  largely  to  the  court  to  which  application  is  made; 
and  it  is  well  settled  that  this  court  will  not  interfere  with 
the  exercise  of  the  discretion  of  that  tribunal,  except  in  a 
case  where  a  clear  abuse  of  discretion  is  apparent."  (Vinson 
V.  Los  Angeles  Pac.  B.  Co.,  147  Cal.  479,  [82  Pac.  54].)  In 
this  last  case,  where  the  afSdavit  showed  that  the  press  of 
professional  duties  occasioned  the  neglect,  it  was  held  not 
an  abuse  of  discretion  to  grant  relief.  In  this  case,  however, 
press  of  professional  duties  is  not  assigned,  but  press  of  busi- 
ness, which  may  comprehend  matters  foreign  to  the  duties 
of  an  attorney,  is  urged.  The  whole  matter,  however,  was 
for  the  trial  court,  and  we  cannot  say  from  the  meager  affi- 
davit presented  and  relied  upon  that  the  court  abused  its 
discretion  in  denying  the  relief  sought. 

The  order  denying  leave  to  file  supplemental  statement  is 
affirmed. 

Shaw,  J.,  and  Taggart,  J.,  concurred. 
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[Cir.    No.  811.    Second  AppeUate  Dietriet. — VL^lj  18,  1907.] 

TICK  WO,  Respondent,  v.  M.  E.  UxNDERIIILL,  Adminis- 
tratrix of  Estate  o£  J.  H.  UNDERHILL,  Deceased,  Ap- 
pellant. 

AonoN  Against  Administratrix — ^Rejected  Claim — Account — Evi- 
DXNCE — Book  of  Accounts. — In  an  action  against  the  admin- 
istratrix upon  a  rejected  claim  for  meals  famished  and  money 
loaned  to  the  decedent,  the  plaintiff's  book  of  accounts  was  prop- 
erly admitted  in  evidence  to  show  the  number  of  meals  furnished 
to  the  employees  of  the  deceased  at  his  request,  in  connection  with 
evidence  tending  to  show  that  it  was  a  book  of  original  entries,  and 
was  fairly  and  honestly  kept.  What  credit  was  to  be  given  to  the 
entries  was  for  the  trial  court  to  determine. 

Id. — ^BooK  Ken  in  Chinese  Chabacters — Translation. — ^Where  the 
book  of  accounts  was  kept  in  Chinese  characters,  there  was  no  error 
in  permitting  a  witness  to  translate  its  entries  to  the  court. 

Id. — Corroboration  or  Account. — Held,  that  there  was  evidence  in  the 
record  outside  of  the  book  of  account  which  tended  to  sustain  the 
finding  of  the  court  as  to  the  value  of  the  meals  furnished;  and 
that  the  court  properly  allowed  one  of  the  employees  of  the  de- 
ceased to  testify  that  he  was  paid  a  fixed  sum  and  his  board  by  the 
deceased,  and  that  this  board  was  furnished  by  plaintiff. 

Id. — Monet  Loaned — Book  of  Accounts — Sufficibnct  of  Evidence. — 
An  entry  in  the  book  of  accounts  is  not  proof  of  money  loaned;  but 
it  is  sufficient  to  sustain  a  finding  thereupon  that  there  is  ample 
proof  outside  of  the  book  to  show  that  plaintiff  made  the  loan,  and 
that  it  was  unpaid. 

APPEAL  from  an  order  of  the  Superior  Court  of  Kern 
County  denying  a  new  trial.    J.  W.  Mahon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  W.  P.  Laird,  and  E.  B.  Coil,  for  Appellant. 

No  sufficient  foundation  was  laid  for  the  admission  of  the 
books.  {Watrous  v.  Cunningham,  71  Cal.  32,  11  Pac.  811; 
Vosburgh  v.  Thayer,  12  Johns.  461 ;  Morrell  v.  Whitehead,  4 
E.  D.  Smith,  239 ;  Conklin  v.  Stambler,  8  Abb.  Pr.  395.)  The 
books  were  not  admissible  to  prove  the  loan.  (2  Wigmore  on 
Evidence,  sees.  539,  1549;  Collins  v.  Bard,  2  Cal.  421;  L^ 
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France  v.  Hewitt,  7  Cal.  186;  Teiths  v.  Hagge,  8  Iowa,  187.) 
Nor  to  prove  entries  against  third  persons.  (2  Wigmore  on 
Evidence,  sees.  1541,  1549.) 

W.  W.  Eaye,  and  Thomas  Scott,  for  Respondent 

The  plaintiff  was  a  competent  witness  to  prove  the  correct- 
ness of  his  book  of  original  entries,  kept  by  himself,  as  against 
the  decedent.  (Landis  v.  Turner,  14  Cal.  573 ;  Roche  v.  Ware, 
71  Cal.  375,  60  Am.  Rep.  539,  12  Pac.  284 ;  Cawdery  v.  Mc- 
Chesney,  124  Cal.  868,  367,  67  Pac.  221.) 

ALLEN,  P.  J. — ^Appeal  from  an  order  denying  a  new  triaL 
Plaintiff  was  the  keeper  of  an  eating-house  at  Mojave,  and 
Underbill,  deceased,  was  a  saloon-keeper  and  ice  dealer  in 
the  same  town.  Plaintiff  issued  meal  tickets  representing 
twenty-one  meals  for  a  consideration  of  $5.  Some  of  Under- 
bill's employees  took  their  meals  at  plaintiff's  place  of  busi- 
ness. For  these  meals  tickets  were  issued  to  Underbill  and 
he  delivered  the  same  to  his  employees,  and  when  he  settled 
with  them  he  took  from  their  wages  the  price  of  tbe  meals 
so  furnished  by  plaintiff. 

The  court  finds  that  the  price  and  value  of  such  meals  so 
furnished  Underbill's  employees  was  $80;  and,  in  addition, 
that  during  Underbill's  life  plaintiff  loaned  him  $500  in 
money. 

Appellant  was  duly  appointed  administratrix  of  Under- 
bill's estate  and  plaintiff  duly  presented  his  claim  against 
the  estate  for  the  price  and  vidue  of  such  meals  so  furnished 
and  the  amount  of  such  loan;  and  the  same  being  rejected, 
be  brings  this  action.  The  court  gave  judgment  for  plaintiff. 
No  appeal  from  the  judgment  was  perfected  within  time,  and 
the  only  appeal  is  from  the  order  denying  a  new  trial. 

It  is  urged  that  the  court  erred  in  permitting  plaintiff's 
book  of  accounts  to  be  read  in  evidence,  because  no  prelim- 
inary proof  was  first  made  entitling  it  to  be  received.  The 
book  was  kept  in  Chinese  characters,  and  plaintiff  was  prop- 
erly permitted  to  testify  as  to  his  business ;  that  he  kept  the 
book  offered  in  evidence  in  connection  with  his  business ;  that 
tbis  book  contained  tbe  original  entries  made  at  the  time 
of  the  transactions;  that  he  kept  no  other  books;  that  when 
he  delivered  a  meal  ticket  he  immediately  put  it  down  in  the 
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book;  that  the  entries  were  all  made  by  himself.  We  think 
this  sufScient  preliminary  proof,  coupled  with  the  evidence 
of  other  witnesses  that  the  entries  as  to  the  price  of  meal 
tickets  corresponded  with  the  fixed  charge  therefor  and  that 
plaintiff  wrote  part  of  the  entries  at  the  time  of  the  trans- 
action in  the  presence  of  sach  witnesses  and  in  the  book 
offered  in  evidence;  all  of  which  tended  to  show  that  the 
book  was  fairly  and  honestly  kept.  What  credit  should  be 
given  such  entries  in  such  book  was  for  the  trial  court  to 
determine.  Were  it  even  conceded  that  plaintiff  was  not 
competent  to  testify  as  to  its  correctness  and  fairness,  an 
attempt  to  prove  such  fact  by  plaintiff  himself  was  abortive. 
A  question  was  asked  him  in  relation  thereto  and  objected 
to,  but  the  answer  was  not  responsive  and  established  nothing, 
and  no  prejudicial  error  is  apparent  in  the  ruling  of  the  court. 
There  is  some  evidence  in  the  record  outside  of  this  book 
which  tended  to  sustain  the  finding  of  the  court  that  meals 
to  the  value  of  $80  were  furnished  on  and  before  the  twelfth 
day  of  June,  1904,  and  the  price  thereof  unpaid. 

There  was  no  error  in  permitting  a  witness  to  translate  to 
the  court  this  book  so  kept  in  Chinese  characters. 

There  was  no  error  in  permitting  the  witness  Taylor  to 
testify  that  he  was  paid  a  fixed  sum  and  his  board  by  Under- 
hill  and  that  this  board  was  furnished  by  plaintiff.  It  was 
competent  evidence  and  tended  to  support  plaintiff's  con- 
tention. 

The  entry  of  cash  loaned  which  appears  in  the  book  of 
accounts  received  in  evidence  would  not  of  itself  justify  a 
finding  in  that  regard.  The  book  was  competent  as  to  the 
transactions  connected  with  the  plaintiff's  business,  and  an 
entry  therein  disconnected  from  such  business  would  not 
affect  its  admissibility  as  to  those  matters  properly  entered, 
but  such  entry  was  not  proof  of  the  loan.  There  is  ample 
proof  outside  of  the  book  to  warrant  the  finding  that  plain- 
tiff made  the  loan  and  that  it  was  unpaid.  While  much 
of  the  evidence  in  the  case  was  conflicting,  it  was  for  the 
trial  court  to  determine  the  facts  from  such  evidence,  and 
such  findings  will  not  be  disturbed. 

The  further  point  is  made  that  plaintiff  declares  upon  an 
indebtedness  existing  June  12,  1904,  while  the  findings  are 
that  the  indebtedness  on  account  of  the  meals  furnished  was 
contracted  between  February  12th  and  June  21st^  1904,  the 
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latter  date  being  that  of  the  decease  of  Underhill.  The  record 
shows  that  $80  of  this  indebtedness  was  contracted  on  and 
before  the  date  alleged  in  the  complaint,  and  that  so  much 
thereof  as  was  contracted  after  June  12th,  to  wit,  $20  thereof, 
was  not  considered  and  did  not  enter  into  the  judgment. 
The  court  only  rendered  judgment  for  that  portion  of  the 
account  which  was  contracted  within  the  time  alleged  in  the 
complaint. 

We  find  no  error  in  the  record  prejudicial  to  appellant^ 
and  the  order  is  affirmed. 

Shaw,  J.y  and  Taggart,  J.,  concurred. 


[CUt.    No.  817.    Second  Appellate  District.-— May  13,  1907.] 

S.  M.  PINKIERT,  Eespondent,  v.  D.  S.  KORNBLUM,  Ap- 
pellant. 

ATTAOHKBNT — ^MoTION  TO  DISSOLVE — INSUFFICIENT  CJOMPLAINT — ^DEFECT 

NOT  CXT&ED. — Though  a  motion  to  dissolve  an  attachment  cannot  be 
made  to  serve  the  purposes  of  a  demurrer  to  the  complaint,  and  an 
amended  complaint  will  support  it  if  a  defective  complaint  has  been 
cured  by  amendment,  jet,  if  the  complaint  fails  to  state  a  caose  of 
action,  and  is  incurable,  or  if  the  plaintiff  fails  to  amend  an  in- 
sufficient complaint  before  decision  of  the  motion,  it  will  be  pre- 
•umed  that  he  cannot  do  so,  and,  in  either  case,  the  attachment  must 
be  dissolved. 

D). — COMPLAINT  SHOWINO  MONET  PAU)   UNDER  CX>NTEST  FOR  SHARES  Of 

Stock  not  Delivered — Alternative  Remedy — ^Rescission — ^Dam- 
AOES. — ^Where  the  complaint  shows  that  plaintiff  fullj  paid  money 
under  a  contract  for  shares  of  stock,  which  were  not  delivered,  it 
might  state  a  cause  of  action  entitling  plaintiff  to  rescind  the  con- 
tract for  failure  of  consideration  under  section  1689  of  the  Civil 
Code,  in  which  case  he  would  be  entitled  to  judgment  for  the  return 
of  the  money  paid,  or  to  affirm  the  contract,  and  recover  damages 
for  its  breach,  measured  by  section  3336  of  the  Civil  Code. 

Id. — Complaint  for  Damages  Insufficient  to  Support  Attachment. — 
If  the  complaint  stated  a  full  cause  of  action  to  recover  damages 
for  the  breach  of  the  contract,  which  it  fails  to  do,  it  could  not^  in 
such  case,  support  an  attachment  for  that  cause  of  action. 

Id. — Insufficient  Complaint  for  Rescission. — If  the  complaint  be 
considered  as  a  complaint  to  rescind  the  written  contract  for  failore 
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of  consideration,  it  is  InsufBcient  as  lacking  allegations  to  show  that 
the  time  for  performance  of  the  contract  on  defendant's  part,  in 
which  to  cause  the  stock  to  be  issued  in  a  proposed  corporation  then 
in  process  of  formation,  had  elapsed  before  his  refusal  of  perform- 
ance or  to  show  the  stage  of  its  organization,  or  when  or  where  It 
was  to  be  organized. 

Id. — Reasonable  Time  roB  Performance — Twenty  Days  not  Stjvvi- 
ciENT  AS  Matter  of  Law — ^Facts  must  be  Averred. — The  defend- 
ant was  entitled  under  the  contract,  which  fixed  no  time  for  per- 
formance, to  a  reasonable  time  therefor.  It  cannot  be  said  as 
matter  of  law  that  twenty  days  after  date  of  the  contract  was  a 
sufficient  time  in  which  to  procure  the  issuance  of  the  stock,  and 
anj  facts  showing  the  contrary  or  that  the  failure  was  caused 
by  defendant's  act,  must  be  alleged. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  denying  a  motion  to  dissolve  an  attachment. 
Waldo  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Goldberg  &  Meily,  for  Appellant* 

James  L.  Irwin,  for  Respondent. 

TA66ART,  J. — ^Appeal  from  an  order  denying  motion  to 
dissolve  an  attachment. 

The  verified  complaint  alleges  that  on  the  ninth  day  of 
May,  1906,  plaintiff  paid  to  defendant  the  sum  of  $1,000, 
in  consideration  of  which  defendant  agreed,  in  writing,  to 
issue,  or  cause  to  be  issued,  to  plaintiff  five  thoiisand  shares 
of  the  capital  stock  of  a  corporation,  then  in  process  of 
organization,  each  share  of  the  par  value  of  one  dollar. 

That  on  the  twenty-ninth  day  of  May,  1906,  defendant  re- 
fused to  perform  said  contract,  or  to  return  the  said  $1,000. 
That  plaintiff  thereupon  demanded  the  return  of  said  sum 
and  defendant  refused  and  refuses,  etc.,  to  pay  the  same  to 
plaintiff.  The  demand  is  for  judgment  against  defendant 
for  $1,000  and  costs  of  suit. 

The  affidavit  avers  an  indebtedness  of  $1,000  "upon  an 
express  contract  for  the  direct  payment  of  money,  to  wit: 
For  money  obtained  by  said  defendant  at  his  special  instance 
and  request  from  said  plaintiff/'  etc 
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The  motion  to  dissolve  the  attachment  was  based  upon  two 
grounds,  to  wit:  That  the  amount  of  plaintiff's  claim  as 
stated  in  the  affidavit  does  not  conform  to  plaintiff's  com- 
plaint, and  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

There  appears  to  be  a  variance  between  the  complaint  and 
affidavit,  but  it  is  not  the  one  specified  in  the  motion.  If 
the  complaint  stated  sufficient  facts  to  entitle  plaintiff  to 
recover  at  all,  it  would  not  state  a  cause  of  action  on  an 
express  contract,  but  we  do  not  regard  this  as  material  here. 

Plaintiff  fully  paid  for  personal  property  which  was  never 
delivered  to  him.  He  was  entitled  therefore  to  rescind  the 
contract  for  failure  of  consideration  (Civ.  Code,  sec.  1689), 
or  to  affirm  the  contract  and  bring  an  action  for  its  breach 
(Civ.  Code,  sec.  3309).  In  the  former  case,  he  would  be 
entitled  to  a  judgment  for  the  return  of  the  money  paid; 
in  the  latter,  to  a  judgment  for  damages  measured  by  section 
3336  of  the  Civil  Code.  The  complaint  is  entirely  lacking 
in  the  allegations  necessary  to  the  last-mentioned  cause  of 
action,  and  if  sufficient  to  state  such  a  cause  of  action  it 
would  not  support  an  attachment.  Considered  as  a  complaint 
to  rescind,  it  appears  also  lacking  in  allegations  necessary 
to  show  that  the  time  for  performance  on  the  defendant's 
part  had  dapsed. 

His  refusal  to  comply  with  plaintiff's  request  to  perform 
on  May  29, 1906,  may  have  been  entirely  consistent  with  good 
faith  and  intent  on  his  part  to  perform  his  part  of  the  con- 
tract within  the  time  allowed  by  law.  The  contract  provided 
no  time  within  which  he  should  cause  the  stock  to  be  issued 
and  delivery  thereof  made.  The  stage  of  the  organization 
of  the  corporation  then  in  progress  does  not  appear.  There 
is  no  allegation  as  to  when  or  where  it  was  to  be  organized. 
The  law  would  allow  at  least  a  reasonable  time  to  defendant 
to  act,  and  without  any  information  as  to  the  time  required 
to  bring  about  the  conditions  requisite  to  the  issuance  of  the 
stock,  it  cannot  be  said  that  twenty  days  was  such  reasonable 
time.  If  the  corporation  was  organized  at  the  time  of  the 
demand,  it  should  have  been  alleged.  If  it  was  not,  and  this 
was  because  of  defendant's  act,  the  facts  should  have  been 
set  forth. 

While  it  is  tnie  that  the  motion  to  dissolve  an  attachment 
cannot  be  made  to  serve  the  purposes  of  a  demurrer  to  the 
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complaint  {Kohler  v.  Agassiz,  99  Cal.  9,  [33  Pac.  741]),  and 
an  amended  complaint  will  be  held  to  support  an  attachment 
issued  on  a  complaint  originally  defective  which  has  been 
cured  by  an  amendment  {Hale  v.  MilUken,  142  CaL  138,  [75 
Pac  653]),  yet,  if  the  complaint  fails  to  state  a  cause  of 
action  and  is  incurable,  the  attachment  must  be  dissolved. 
If  a  motion  to  dissolve  is  made  on  this  ground  the  plaintiff 
must  amend  his  complaint  before  the  decision  of  the  motion 
to  dissolve  (Hathaway  v.  Davis,  33  CaL  169),  or  it  will  be 
presumed  that  he  cannot  do  so. 

The  record  discloses  no  amendment  or  attempt  to  amend; 
therefore  the  attachment  should  have  been  dissolved. 

The  order  denying  the  motion  is  reversed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 


[Or.    No.   255.    Third   Appellate  District—Hay  16,   1007.] 

U-  Q.  PETERSON  et  al.,  Respondents,  v.  ADRIEN  CHAIX 

6t  al.,  Appellants. 

OOKTRAOT  fOE  SaLX  OF  ORAPIS — ^'^  ABOUT  250  TONS  MOBS  OB  LlSS'^ — 

Pabol  Evidbncb-— Entibb  Crop. — ^Under  a  written  contract  for  the 
sale  of  ''about  250  tons  grapes  more  or  less,  at  the  stipulated  price 
of  $27.00  per  ton  cash  after  delivery,  grapes  to  be  of  sound  qual- 
ity,'^  parol  or  eztriusic  evidence  is  not  admissible  to  show  that 
the  sale  was  intended  to  include  the  entire  crop  of  grapes  grown  in 
the  vineyards  of  the  sellers,  including  166  tons  additional  to  the 
quantity  specified. 

ISf, — ^Imflhd  Agbexmsnt.— Though  there  is  no  express  agreement  to 
purchase  the  grapes,  the  law  implies  an  agreement  by  the  pur- 
chasers to  pay  at  the  stipulated  price  for  all  grapes  received  by 
them  of  the  quality  named,  and  when  nearly  257  tons  were  ac- 
cepted, the  law  implies  no  agreement  to  accept  any  grapes  in  excess 
thereof. 

10. — QBNEBAL  Bulb  as  TO  EXTRINSIC  Evn>ENCE — ExGBPTioNS. — Though, 
M  a  general  rule,  where  a  cod  tract  appears  to  be  partly  in  writing 
and  partly  in  parol,  and  is  uncertain  in  its  terms,  parol  evidence  is 
admissible  to  show  what  the  stipulations  were,  and  in  construing  an 
nncertain  contract  parol  evidence  is  admissible  to  show  the  cir- 
cumstances under  which  the  contract  was  made,  etc.,  yet  neither 
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of  these  roles  applies  where  the  contract,  with  what  the  law  implies 
from  its  terms  as  a  necessary  part  thereof,  is  certain,  clear,  definite, 
complete  and  unambiguous,  in  which  case  it  cannot  be  added  to, 
Taried  or  contradicted  by  extrinsic  evidence. 

!D>. — GoMsTBUcnoN  of  Gods  Pbovisions. — Section  1860  of  the  Civil 
Code,  as  to  parol  evidence  of  the  circumstances,  etc.,  is  to  be 
restricted  in  its  application,  so  as  to  harmonize  with  section  1625 
of  that  code,  making  a  written  contract  supersede  all  oral  nego- 
tiations, and  also  with  section  1856  of  the  Code  of  Civil  Procedure, 
allowing  a  mistake,  imperfection,  or  invalidity  of  the  contract  to 
be  put  in  issue  by  the  pleadings. 

Id. — TeBMS    of    CONTEA.CT   NOT     iNTKODUaNO    AMBIGITITY — "  ABOUT  "— 

''Mobs  ob  Less." — It  is  settled,  upon  authority,  that  the  terma 
"about"  and  "more  or  less,"  used  in  the  contract  in  question, 
introduce  no  ambiguity,  and  that  extrinsic  evidence  of  previous 
or  contemporaneous  conversations  is  not  admissible  to  show  what 
was  meant  by  their  use  when  the  contract  does  not  refer  to  inde- 
pendent circumBtances  to  identify  the  goods  sold. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County,  and  from  an  order  denying  a  new  trial 
Emmett  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court, 

E.  B.  Young,  and  J.  W.  Oates,  for  Appellants. 

J.  E.  Leppo,  for  Respondents, 

CHIPMAN,  P.  J. — In  their  petition  for  rehearing  plain- 
tiffs urged  that  the  written  memorandum  did  not  constitute 
the  whole  of  the  agreement  between  the  parties;  but  that 
there  were  conditions,  resting  in  parol,  which  were  an  essential 
part  thereof,  and  that  the  case  presents  an  instance  **  where 
a  verbal  contract  is  entire,  and  a  part  only  in  part  perform- 
ance is  reduced  to  writing,"  and  hence  parol  testimony  was 
admissible  to  establish  the  complete  agreement.  We  da  not 
think  that  an  extended  discussion  is  called  for  in  disposing  of 
plaintiffs'  contention.  It  may  be  conceded,  and  as  we  under- 
stand defendants'  position  they  admit,  that  where  the  con- 
tract appears  to  be  merely  an  incomplete  memorandum,  or 
to  be  partly  in  writing  and  partly  in  parol,  extrinsic  evidence 
is  admissible  to  show  what  the  mutual  stipulations  were.  But 
this  is  true  only  as  to  such  matters  concerning  which  the 
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written  memorandum  is  silent  or  as  to  which  terms  are  used 
which  import  ambiguity  or  uncertainty — i.  e.,  which  on  their 
face  admit  of  doubt  as  to  what  the  parties  meant  by  their 
use.  There  is  another  principle  to  be  observed,  namely,  that 
whatever  the  law  implies  from  a  contract  in  writing  is  as 
much  a  part  of  the  contract  as  that  which  is  therein  ex- 
pressed ;  and  to  the  extent  that  the  contract,  with  that  which 
the  law  implies,  is  clear,  definite  and  complete,  it  cannot  be 
added  to,  varied  or  contradicted  by  extrinsic  evidence.  A 
still  further  principle  is  not  to  be  overlooked,  namely,  ex- 
trinsic evidence  is  not  admissible  to  show  that  a  contract  was 
partly  written  and  partly  oral,  if  the  matter  proposed  to  be 
made  part  of  the  contract  by  such  evidence  is  inconsistent 
with  the  terms  of  the  writing.  We  may  add  a  still  further 
and  salutary  rule,  which  has  been  recently  given  careful 
and  extended  discussion  by  this  court,  in  the  case  of  Hale 
Bros.  Inc.  v.  Milliken,  ante,  p.  344,  [90  Pac.  365],  and  it  is 
this:  While  it  is  competent  in  construing  a  contract  to  show 
the  situation  of  the  parties,  the  subject  matter  of  the  con- 
tract, and  acts  of  the  parties  under  the  contract,  as  tending 
to  show  how  they  understood  it,  still  this  cannot  be  done 
to  the  extent  of  varying  or  contradicting  a  written  contract, 
where  such  contract  is  certain,  complete  and  unambiguous. 
The  foregoing  principles  are  stated  to  be  the  law  in  the  very 
well  reasoned  case,  supported  by  cited  authorities,  of  Faulk- 
ner V.  Smith  Wallpaper  Co.,  88  Iowa,  169,  [45  Am.  St.  Rep. 
230,  55  N.  W.  200].  In  that  case  the  memorandum  read  as 
follows:  **0n  demand  I  promise  to  deliver  to  the  order  of 
£.  F.  Fisher  Eight  hundred  dollars  (less  twenty  per  cent 
discount),  in  wall  paper,  at  wholesale  prices,  good,  clean, 
assorted  stock  out  of  my  store  on  Fifth  Street,  Des  Moines, 
Iowa.  No  storage.  Lew  Smith  Wall  Paper  Co."  The  de- 
fendant pleaded  that,  at  the  date  of  making  the  order,  and 
of  its  acceptance  by  Fisher,  the  wholesale  price  for  good, 
clean,  assorted  wallpaper,  and  the  price  upon  which  said 
order  was  based,  and  at  which  said  paper  was  to  be  delivered 
by  the  defendant  to,  and  accepted  by,  the  payee  was  agreed 
upon,  and  set  forth  on  a  card  then  shown  Fisher;  that  the 
schedule  of  prices  printed  upon  the  card  was  then  agreed 
upon  between  the  parties  to  said  order  as  the  then  wholesale 
prices  at  which  paper  was  to  be  delivered,  and  said  card 
accompanied  the  order,  as  a  part  of  it,  and  a  part  of  the 
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contract  fixing  the  wholesale  price  of  said  paper.  Defendant 
was  permitted  to  prove  at  the  trial  that,  when  the  contract 
was  made  between  the  parties,  he  handed  the  plaintiff's  as- 
signor a  card,  having  printed  thereon  a  price  list  of  wall- 
paper, and  that  he  was  to  take  the  paper  mentioned  in  the 
contract  at  the  prices  stated  on  the  card.  It  was  not  attached 
to  or  made  part  of  the  written  contract  or  referred  to  in  it 
The  evidence  was  objected  to,  as  tending  to  vary  and  con- 
tradict the  written  contract  of  the  parties.  Defendant 
claimed  that  the  evidence  was  admissible  as  constituting  part 
of  the  contract;  that,  though  it  was  on  a  separate  piece  of 
paper,  still  it  was  in  fact  but  a  part  of  and  altogether  con- 
stituted but  one  contract.  The  Iowa  supreme  court  held  that 
the  lower  court  erred  in  admitting  the  evidence.  In  speaking 
of  the  terms  ''wholesale  price,"  the  court  said:  ''There  is  no 
claim  that  the  schedule  of  prices,  as  set  forth  on  the  card 
introduced  in  evidence,  was  to  be  a  part  of  the  written  con- 
tract, and  was  omitted  by  accident,  mistake,  oversight  or 
fraud.  No  such  issue  is  presented.  The  evidence  objected 
to  would  work  a  material  change  in  the  terms  of  the  contract 
It  shows  that  the  paper  was  to  be  received  at  a  price  which 
was  agreed  upon  when  the  contract  was  executed,  and  out- 
side of  the  provisions  of  the  written  contract  It  measured 
the  amount  of  paper  that  should  be  received  under  the  written 
contract  by  the  then  wholesale  market  price,  when  the  written 
contract  measured  the  amount  of  paper  to  be  delivered  under 
it  by  the  wholesale  price  at  the  time  of  demand  made  for 
the  goods." 

In  the  case  here  the  sole  controversy  relates  to  the  quantity 
of  grapes  which  defendants  agreed  to  receive.  It  is  true  the 
contract  is  silent  as  to  the  agreement  of  defendants  to  receive 
any  of  the  grapes.  But  they  did  receive  them  and  no  ques- 
tion arises  as  to  this.  The  law  would  have  implied  an  agree- 
ment to  pay  at  the  stipulated  price  for  all  grapes  received 
by  them  of  the  quality  named.  True,  also,  that  the  contract 
is  silent  as  to  the  varieties  of  the  grapes,  but  as  all  bore  the 
same  price  and  as  no  dispute  arose  upon  this  point  the  fact 
is  immaterial.  So,  also,  as  to  the  omission  to  state  when  the 
delivery  was  to  be  made  or  whence  the  grapes  were  to  come. 
Reduced  to  the  actual  matter  in  controversy,  the  sole  dispute 
whether  plaintiffs  could  prove  by  parol  testimony  that 
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defendants  had  agreed  to  receive  all  of  plaintiffs'  crop,  or 
to  receive  166  tons  of  grapes  in  excess  of  the  ''250  tons  more 
or  less,"  specified  in  the  written  memorandum.  It  is  not 
necessary  to  repeat  the  observations  upon  this  point  hereto- 
fore made.  We  are  still  of  the  opinion  that  extrinsic  evidence 
was  not  admissible  to  materially  add  to  the  quantity  men- 
tioned in  the  memorandum.  The  principle  invoked  by  re- 
spondents, when  rightly  applied,  affords  them  no  relief. 

For  the  reasons  stated  in  our  former  opinion  and  herein, 
the  judgment  and  order  are  reversed. 

Hart,  J.f  and  Burnett,  J.,  concurred. 

The  following  is  the  former  opinion  above  referred  to, 
rendered  February  20,  1907: 

CHIPMAN,  P.  J. — ^Action  upon  a  contract  for  the  sale  of 
certain  grapes.  The  cause  was  tried  by  the  court  without  a 
jury  and  plaintiffs  had  judgment,  from  which  and  from  the 
order  denying  their  motion  for  a  new  trial  defendants  appeal. 

It  is  averred  in  the  complaint  that  on  September  22,  1902, 
plaintiffs  entered  into  a  contract  with  defendants  whereby 
plaintiffs  agreed  to  sell  and  deliver  to  defendants  at  their 
winery  in  Santa  Bosa,  and  defendants  agreed  to  buy  and 
receive,  the  crop  of  grapes  owned  and  grown  by  plaintiffs 
on  their  vineyards  near  said  city,  for  the  season  of  1902, 
said  grapes  to  be  of  sound  quality  but  not  required  to  con- 
tain any  specified  percentage  of  sugar,  and  that  defendants 
agreed  to  pay  to  plaintiffs  for  the  same,  cash  on  delivery, 
the  sum  of  $27  per  ton;  that  prior  to  October  27,  1902, 
plaintiffs  delivered  to  defendants,  under  said  contract, 
256.817-1000  tons  of  said  grapes  and  defendants  then  and 
there  duly  received  and  accepted  the  same  under  said  con- 
tract, amounting  to  $6,934.05;  that  plaintiffs  were  ready  and 
willing  to  deliver  the  balance  of  their  said  crop  to  defendants, 
but  defendants  gave  plaintiffs  notice  that  they,  defendants, 
'•would  not  receive  or  accept  or  pay  for  any  more  of  the  said 
crop  and  then  and  there  refused  to  receive  or  accept  any 
more  of  said  grapes";  that  there  remained  undelivered  of 
said  crop  166.155-1000  tons  of  grapes  of  quality  called  for 
by  said  contract;  that  after  defendants'  said  refusal,  to  wit, 
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on  October  28,  1902,  plaintiffs  sold  to  the  best  advantage  said 
remaining  grapes  (except  ten  tons  hereinafter  mentioned), 
receiving  therefor  the  sum  of  $20  per  ton,  amounting  in  the 
aggregate  to  $3,123.10,  and  that  the  difference  between  said 
sum  and  the  sum  agreed  by  defendants  to  be  paid  is  $1,093.08; 
that  there  remained  undelivered  to  defendants  ten  tons  of 
grapes  which  by  reason  of  defendants'  said  refusal  became 
decayed  and  valueless. 

Defendants  by  their  answer  admitted  the  delivery  to  them, 
agreeably  to  the  contract,  of  239.291-1000  tons,  but  alleged 
that  17.495-1000  tons  delivered  to  defendants  prior  to  August 
27,  1902,  were  of  inferior  quality,  for  which  defendants 
agreed  to  pay  the  reasonable  market  value,  which  they  allege 
was  and  is  $317.43,  and  admit  an  indebtedness  of  $6,778.30, 
which  sum  they  allege  they  tendered  to  plaintiffs  prior  to  the 
commencement  of  this  action,  and  that  plaintiffs  refused  to 
receive  the  same,  and  they  aver  a  present  willingness  to  pay 
said  sum  to  plaintiffs ;  defendants  deny  specifically  the  allega- 
tions of  the  complaint  except  as  to  the  above  admissions. 

The  court  made  findings  in  accordance  with  the  facts  set 
forth  in  the  complaint  and  found  that  "no  contract  or  agree- 
ment other  than  the  one  above  mentioned  (i.  e.,  alleged  in  the 
complaint)  was  ever  made  between  plaintiffs  and  defendants 
for  the  sale  and  purchase  of  plaintiffs'  said  crop  of  grapes 
for  the  season  of  1902."  The  court  also  found  that  no  tender 
had  been  made  by  defendants,  as  to  which  finding  the  matter 
may  be  dismissed,  as  it  is  not  now  claimed  that  any  tender 
\>(as  made  by  defendants. 

It  appeared  by  the  opening  statement  of  counsel  for  plain- 
tiffs and  during  the  examination  of  the  first  witness  called 
by  plaintiffs  that  a  written  contract  was  entered  into  by  the 
parties,  defendants  acting  through  one  Hood,  admittedly 
their  agent,  plaintiffs,  however,  claiming  that  it  was  but  a 
part  of  the  contract.  This  instrument  bears  date  as  alleged 
of  the  contract  pleaded  in  the  complaint,  and  is  as  follows : 

*' Santa  Rosa,  Sept.  22nd,  1902. 
''In  consideration  of  one  ($1.00)  dollar,  paid  to  me  in  hand, 
I  sell  and  promise  to  deliver  to  CHAIX  &  BERNARD  at 
James  G.  Hood's  winery  at  Santa  Rosa,  Cal.,  about  250  tons 
grapes  more  or  less  tons  of  grapes,  at  the  stipulated  price  of 
$27.00  per  ton  cash  after  delivery. 
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''Grapes  to  be  of  sound  quality, 


'•SeUer,  — PETERSON  BROS. 
"Buyer,  — JAMES  G.  HOOD." 


The  last  clause  shown  in  the  contract  as  erased  was  so  erased 
before  signing^. 

Over  the  objection  of  defendants,  the  plaintiffs  were  per- 
mitted to  introduce  the  testimony  of  several  witnesses  as  to 
the  circumstances  leadings  up  to  the  signing^  of  the  above 
memorandum;  to  show  that  the  sale  was  intended  to  include 
the  entire  crop  of  plaintiffs  grown  upon  thoir  vineyards; 
explaining  the  varieties  of  grapes  and  estimated  tons  of  each ; 
that  the  grapes  were  not  to  be  subject  to  the  sugar  test;  in 
short,  witnesses  were  permitted  to  testify  to  all  the  conversa- 
tions and  details  relating  to  the  transaction  that  took  place 
during  the  negotiations  and  contemporaneously  with  the  sign- 
ing of  the  contract.  Upon  objections  being  interposed  and 
after  argument,  the  court  remarked:  ''My  understanding  is 
that  all  these  matters  of  the  conversation  precedent  are 
merged  in  a  written  contract,  but  under  section  1860  of  the 
Code  of  Civil  Procedure  I  will  permit  the  question  and  you 
can  take  your  exception.''  The  objections  and  ruling  ran 
to  all  this  line  of  testimony,  of  which  there  was  much,  and 
present  the  principal  question  before  us.  Respondents'  view 
of  the  matter  as  stated  in  the  brief  is  that  "the  writing  of 
September  22d  is  only  a  commercial  memorandum,  and  does 
not  purport  to  fully  set  forth  all  of  the  contract  of  sale  and 
purchase  of  the  grapes,"  and  hence  all  the  circumstances  at- 
tending the  making  of  the  contract  may  be  inquired  into. 

Section  1860,  Code  of  Civil  Procedure,  upon  which  reliance 
is  placed,  reads  as  follows:  "For  the  proper  construction  of 
an  instrument,  the  circumstances  under  which  it  was  made,  in- 
cluding the  situation  of  the  subject  of  the  instrument,  and 
of  the  parties  to  it,  may  also  be  shown,  so  that  the  judge  be 
placed  in  the  position  of  those  whose  language  he  is  to  inter- 
pret." This  section  is  not  to  be  read  as  applicable  to  every 
contract  that  may  come  before  the  court  for  interpretation. 
It  has  its  limitations  and  must  be  read  in  connection  with 
other  provisions  of  our  code.  To  give  it  a  literal  and  uni- 
versal application  would  bring  it  into  direct  conflict  with  sec- 
tion 1856,  Code  of  Civil  Procedure,  which  provides:  "When 
the  terms  of  an  agreement  have  been  reduced  to  writing  by 
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the  parties,  it  is  to  be  considered  as  containing  all  those  terms, 
and  therefore  there  can  be  between  the  parties  and  their  repre- 
sentatives, or  successors  in  interest,  no  evidence  of  the  terms 
of  the  agreement  other  than  the  contents  of  the  writing,  ex- 
cept in  the  following  cases :  1.  Where  a  mistake  or  imperfec- 
tion of  the  writing  is  put  in  issue  by  the  pleadings ;  2.  Where 
the  validity  of  the  agreement  is  the  fact  in  dispute.  But 
this  section  does  not  exclude  other  evidence  of  the  circum- 
stances under  which  the  agreement  was  made,  or  to  which 
it  relates,  as  defined  in  section  eighteen  hundred  and  sixty, 
or  to  explain  an  extrinsic  ambiguity,  or  to  establish  illegality 
or  fraud."  In  the  present  case  there  is  no  allegation  or  proof 
of  mistake,  of  invalidity  of  the  contract,  or  of  fraud. 

Section  1625,  Civil  Code,  must  also  be  read  and  harmonized 
with  section  1860,  Code  of  Civil  Procedure.  It  reads:  **The 
execution  of  a  contract  in  writing,  whether  the  law  requires 
it  to  be  written  or  not,  supersedes  all  the  oral  negotiations  or 
stipulations  concerning  its  matter  which  preceded  or  accom- 
panied the  execution  of  the  instrument."  From  these  and 
other  sections  which  might  be  cited,  it  is  plain  that  section 
1860  is  to  be  restricted  in  its  application. 

The  court  said  in  Balfour  v.  Fresno  C.  &  1.  Co^  109  CaL  221, 
225,  [41  Pac.  876,  877] :  "If  the  language  of  the  contract  be,  as 
defendant  contends,  plain  and  unambiguous,  and  susceptible  of 
but  one  construction,  then  the  objection  was  good,  and  the  evi- 
dence properly  excluded.  If,  however,  the  language  employed 
be  fairly  susceptible  of  either  one  of  the  two  interpretations 
contended  for  without  doing  violence  to  its  usual  and  ordinary 
import,  or  some  established  rule  of  construction,  then  an  am- 
biguity arises,  which  extrinsic  evidence  may  be  resorted  to  for 
the  purpose  of  explaining.  This  is  not  allowing  parol  evi- 
dence for  the  purpose  of  varying  or  altering  the  contract,  or 
of  putting  a  different  sense  and  construction  upon  its  lan- 
guage from  that  which  it  would  naturally  bear,  but  for  the 
purpose  of  showing  the  circumstances  under  which  the  lan- 
guage was  used,  and  applying  it  according  to  the  intention 
of  the  parties."  (Citing  Code  Civ.  Proc,  sec.  1860,  and 
cases.) 

In  Johnson  v.  Pughy  110  Wis.  167,  [85  N.  W.  641],  it  was 
broadly  contended  that  testimony  of  the  circumstances  sur- 
rounding and  leading  up  to  the  making  of  a  written  contract 
is  always  admissible,  not  for  the  purpose  of  changing  or  vary* 
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ing  the  tenns  of  the  written  instrument^  but  for  the  purpose  of 
putting  the  court  in  possession  of  the  circumstances  of  the 
parties  at  the  time  of  tiie  making  of  the  contract  ''Not  so/' 
said  the  court  ''Where  there  is  no  ambiguity  in  the  contract, 
either  in  its  literal  sense  or  when  it  is  applied  to  the  subject 
thereof,  it  must  speak  for  itself  entirely  unaided  by  extrinsic 
matters.  Where  such  ambiguity  does  exist,  then  evidence  of 
the  circumstances  xmder  which  the  contract  was  made  is 
proper  to  enable  the  court  in  the  light  thereof  to  read  the 
instrument  in  the  sense  the  parties  intended,  if  that  can  be 
done  without  violence  to  the  rules  of  law." 

The  meaning  of  section  1860  may  be  discovered  in  the  light 
of  the  foregoing  decisions.  Before  resort  can  be  had  to  extrin- 
sic evidence  the  language  employed  in  the  contract  must  not 
only  be  "fairly  susceptible  of  either  one  of  the  two  interpreta- 
tions contended  for,"  but  this  must  be  "without  doing  violence 
to  its  usual  and  ordinary  import,"  and  it  must  also  be  "with- 
out doing  violence  to  .  .  .  some  established  rule  of  construc- 
tion." (Balfour  v.  Fresno  L.  &  I.  Co.,  supra.)  It  is  no  part 
of  the  office  of  construction  to  add  to  the  contract  or  take  from 
it,  but  it  is  to  ascertain  what  the  parties  intended  by  what  they 
have  said.  If  there  be  no  ambiguity  in  the  contract,  it  must 
speak  for  itself.  It  is  true,  as  provided  in  section  1861,  Code 
of  Civil  Procedure,  that  although  "the  terms  of  a  writing  are 
presumed  to  have  been  used  in  their  primary  and  general  ac- 
ceptation," still  evidence  is  admissible  to  show  "that  they  have 
a  local,  technical  or  otherwise  peculiar  signification,  and  were 
80  used  and  understood  in  the  particular  instance,  in  which 
case  the  agreement  must  be  construed  accordingly."  Such 
was  the  case  of  Higgins  v.  Cdl.  Petroleum  etc.  Co.,  120  Cal. 
631,  [52  Pac.  1080] ,  cited  by  respondents,  where  the  terms  used 
were  "short  tons."  It  was  there  held  that  it  is  not  necessary 
that  the  contract  should  expressly  indicate  a  local,  technical,  or 
peculiar  signification,  but  "that  it  may  be  shown  by  evidence 
that  the  language  is  uised  in  a  technical,  local  or  peculiar  sense, 
and  not  merely  that  evidence  may  be  introduced  to  show  what 
such  meaning  is,  when  language  is  so  used."  That  case,  how- 
ever, was  not  intended  to  change  the  rules  above  mentioned. 
The  rules  stated  in  sections  1860  and  1861  do  not  apply  where 
the  terms  used  in  the  contract  are  free  from  ambiguity  or  are 
not  used  in  a  technical,  local  or  peculiar  signification.  The 
code  rule  enunciated  in  section  1856,  Code  of  Civil  Procedure, 
has  been  frequently  enforced  by  our  supreme  court,  and  was 
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the  rule  before  being  incorporated  into  the  code.  (Ooldman 
V.  Davis,  23  Cal.  256.  See  of  later  cases :  Schurtz  v.  Bomer^  82 
Cal.  474,  [23  Pac.  118] ;  West  Coast  L.  Co.  v.  Ap field,  86  CaL 
335,  [24  Pac.  993] ;  BeaU  v.  Fisher,  95  Cal.  568,  [30  Pac.  773] ; 
and  also  McDonald  v.  Poole,  113  Cal.  437,  [45  Pac.  702] ,  con- 
struing sec.  1625,  Civ.  Code.)  Among  cases  in  other  jurisdic- 
tions the  following  may  be  consulted  with  profit;  th^  come 
down  finally  to  the  simple  proposition  that  where  there  is  no 
uncertainty  of  sense  there  is  no  room  for  construction :  Hart  v. 
Hart,  117  Wis.  639,  [94  N.  W.  890] ;  Fawkner  v.  Smith  W.  P. 
Co.,  88  Iowa,  169,  [45  Am.  St.  Eep.  230,  55  N.  W.  200] .  If  it 
be  claimed  that  the  contract  is  incomplete,  it  must  so  appear 
upon  inspection  before  parol  evidence  is  admissible  to  complete 
it,  and  such  evidence  must  be  consistent  with  and  not  contra- 
dictory of  it.  (Brantingham  v.  Huff,  174  N.  Y.  53,  [95  Ahl 
St.  Kep.  545,  66  N.  E.  620] ;  Ferguson  C.  Co.  v.  Manhattan  T. 
Co.,  118  Fed.  791.) 

In  the  case  here  the  only  terms  which  have  given  rise  to 
any  controversy  are  the  terms  ''about'*  and  "more  or  less'* 
as  applied  to  the  quantity  of  grapes  sold.  The  sugar  test 
was  stricken  out,  and  it  so  appears  upon  the  face  of  the  eon- 
tract.  There  is  no  uncertainty  that  the  plaintifEs  agreed  to 
sell  and  deliver  250  tons  of  grapes  at  a  place  named  and 
that  the  buyer  was  to  pay  $27  per  ton  upon  delivery,  the 
grapes  to  be  of  sound  quality.  The  material  question  which 
has  arisen  between  the  parties  as  to  the  meaning  of  the  con- 
tract is  the  single  question  of  quantity  agreed  to  be  sold  and 
delivered.  Parol  evidence  was  not  admitted  to  show  that 
the  terms  "about"  and  "more  or  less"  had  a  local  or  tech- 
nical  or  otherwise  peculiar  signification  and  were  so  under- 
stood in  the  particular  instance,  but  the  evidence  was  intro- 
duced to  prove  that  it  was  part  of  the  agreement  that  the 
buyer  should  receive  all  the  grapes  grown  by  the  seller  on  the 
several  vineyards  mentioned  by  the  witnesses;  that  when  the 
matter  of  quantity  in  the  vineyards  was  under  discussion, 
and  the  estimate  of  plaintiffs  was  from  250  to  290  tons,  de- 
fendants said  it  would  make  no  difference  as  to  the  amount, 
for  they  would  take  all  the  grapes  that  plaintiffs  had.  Plain- 
tiffs made  an  unsuccessful  effort  to  show  by  parol  that  the 
terms  "more  or  less"  had  by  custom  among  buyers  and  sellers 
of  wine  grapes  a  local  and  peculiar  signification  which  meant 
all  grapes  grown  by  the  seller.    Defendants  objected  to  the 
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testimony,  however,  and  the  objection  was  sustained.  It 
seems  to  ns  that  the  conversations  occurring  when  the  parties 
were  estimating  the  quantity  thought  to  be  on  the  vines, 
should  be  regarded  in  the  light  of  opinions  which  were  to 
form  some  safe  quantity  to  name  in  the  contract  which  plain- 
HSb  were  willing  to  agree  to  sell  and  deliver  and  not  as  part 
of  the  contract  itself.  So  important  a  matter  as  that  the 
buyers  agreed  to  take  all  the  grapes  grown  by  the  sellers, 
regardless  of  quantity,  should  have  found  expression  in  the 
contract,  either  directly  or  by  introducing  some  extrinsic  am- 
biguity, and  not  having  been  so  expressed,  cannot  now  be 
added  thereto  by  parol.  This  additional  quantity  is  166  tons, 
or  sixty  per  cent  greater  than  the  quantity  stated  in  the  con- 
tract by  the  sellers.  Possibly  had  this  large  excess  been  sug- 
gested during  these  conversations  the  buyers  would  have 
hesitated  to  say  that  it  made  no  difference  as  to  the  quantity. 
However  this  may  be,  the  terms  ''about"  and  **more  or  less" 
have  frequently  found  their  way  into  contracts  and  courts 
have  without  disagreement  held  that  they  introduce  no  am- 
biguity and  that  extrinsic  evidence  of  previous  or  contem- 
poraneous conversations  is  not  admissible  to  show  what  the 
parties  meant  by  their  use,  unless  the  contract  on  its  face 
makes  reference  to  some  independent  circumstances  to  iden- 
tify the  goods  sold. 

Both  parties  cite  Brawley  v.  United  States,  96  U.  S.  168. 
This  is  a  leading  case  and  has  been  often  cited.  It  lays  down 
certain  rules  for  the  guidance  of  courts  in  the  construction 
of  similar  contracts.  In  that  case  the  contract  was  to  deliver 
at  a  certain  army  post  ''880  cords  of  sound,  first  quality,  of 
merchantable  wood,  more  or  less,  as  shall  be  determined  to 
be  necessary,  by  the  post-commander,  for  the  regular  sup- 
ply," etc.  It  appeared  that  the  quarter-master's  department 
had  made  an  estimate  of  the  quantity  required  and  had  ac- 
cordingly advertised  for  880  cords;  the  bids  were  opened 
April  15,  1871,  and  the  contract  was  awarded  May  6th,  but 
though  dated  on  that  day  was  not  executed  until  June  14th. 
About  June  18th  the  post-commander  notified  plaintiff,  the 
claimant,  that  but  40  cords  of  wood  would  be  required  and 
forbade  his  hauling  any  more  to  the  government  yard.  He 
had,  however,  at  p:reat  expense,  before  the  contract  was 
signed,  gone  forward  and  cut  the  full  quantity  and  hauled  it 
near  to  the  yard.    The  court  held  that  "the  substantial  en* 
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gagement  was  to  furnish  what  should  be  determined  to  be 
necessary  by  the  post-commander  for  the  regular  supply  for 
the  year,"  and  plaintiff  failed  in  his  action.  The  opinion  is 
valuable  for  its  concise  and  accurate  statement  of  the  rules 
governing  similar  contracts.  Said  the  court,  by  Mr.  Justice 
Bradley : 

''Where  a  contract  is  made  to  sell  or  furnish  certain  goods 
identified  by  independent  circumstances,  such  as  an  entire 
lot  deposited  in  a  certain  warehouse,  or  all  that  may  be  manu- 
factured by  the  vendor  in  a  certain  establishment,  or  that 
may  be  shipped  by  his  agent  or  correspondent  in  certain  ves- 
sels, and  the  quantity  is  named  with  the  qualification  of 
*  about,'  or  *more  or  less,'  or  words  of  like  import,  the  con- 
tract applies  to  the  specific  lot ;  and  the  naming  of  the  quan- 
tity is  not  regarded  as  in  the  nature  of  a  warranty,  but 
only  as  an  estimate  of  the  probable  amount,  in  reference  to 
which  good  faith  is  all  that  is  required  of  the  party  making 
it  In  such  cases,  the  governing  rule  is  somewhat  analogous 
to  that  which  is  applied  in  the  description  of  lands,  where 
natural  boundaries  and  monuments  control  courses  and  dis- 
tances and  estimates  of  quantity. 

^'But  when  no  such  independent  circumstances  are  referred 
to,  ar.d  the  engagement  is  to  furnish  goods  of  a  certain  quality 
or  character  to  a  certain  amount,  the  quantity  specified  is  ma- 
terial, and  governs  the  contract.  The  addition  of  the  qualify- 
ing words,  'about,'  'more  or  less,'  and  the  like,  in  such  cases, 
is  only  for  the  purpose  of  providing  against  accidental  varia- 
tions arising  from  slight  and  unimportant  excesses  or  defi- 
ciencies in  number,  measure  or  weight. 

"If,  however,  the  qualifying  words  are  supplemented  by 
other  stipulations  or  conditions  which  give  them  a  broader 
scope  or  a  more  extensive  significancy,  then  the  contract  is 
to  be  governed  by  such  added  stipulations  or  conditions.  As, 
if  it  be  agreed  to  furnish  so  many  bushels  of  wheat,  more  or 
less,  according  to  what  the  party  receiving  it  shall  require 
for  the  use  of  his  mill,  then  the  contract  is  not  governed 
by  the  quantity  named,  nor  by  that  quantity  with  slight  and 
unimportant  variations,  but  what  the  receiving  party  shall 
require  for  the  use  of  his  mill;  and  the  variation  from  the 
quantity  named  will  depend  upon  his  discretion  and  require- 
ments, so  long  as  he  acts  in  good  faith.  So  where  a  manu- 
facturer contracts  to  deliver  at  a  certain  price  all  the  articles 


May,  1907.]  Peterson  v.  Chadu  637 

he  shall  make  in  his  factory  for  the  space  of  two  years,  'say 
a  thousand  to  twelve  hundred  gallons  of  naphtha  per  month/ 
the  designation  of  quantity  is  qualified  not  only  by  the  in- 
determinate word  'say/  but  by  the  fair  discretion  or  ability 
of  the  manufacturer,  always  provided  he  acts  in  good 
faith.  .  .  . 

''Beference  is  made  to  the  previous  negotiations  which  led 
to  the  making  of  the  contract,  the  bid  of  the  claimant^  the 
fact  that  the  contract  was  awarded  to  him  on  his  bid  as  early 
as  May,  and  that,  on  the  faith  and  expectation  that  the  quan- 
tity named  would  be  wanted,  he  had  cut  the  eight  hundred 
and  eighty  cords  of  wood  before  the  contract  was  signed. 

"All  this  is  irrelevant  matter.  The  written  contract 
merged  all  previous  negotiations,  and  is  presumed,  in  law,  to 
express  the  final  understanding  of  the  parties.  If  the  con- 
tract did  not  express  the  true  agreement,  it  was  the  claim- 
ant's folly  to  have  signed  it.  The  court  cannot  be  governed 
by  any  such  outside  considerationa  Previous  and  contem- 
porary transactions  and  facts  may  be  very  properly  taken  into 
consideration  to  ascertain  the  subject  matter  of  a  contract 
and  the  sense  in  which  the  parties  may  have  used  particular 
terms,  but  not  to  alter  or  modify  the  plain  language  which 
they  have  used.'' 

The  importance  of  the  question  and  the  earnest  contention 
of  respondent  that  the  lower  court  ruled  correctly  is  our  jus- 
tification for  a  still  further  notice  of  some  of  the  many  cases 
in  which  the  matter  has  been  considered.  In  ShicJUe  v. 
Choteau  H.  it  V.  Iran  Co.,  84  Mo.  161,  the  opinion,  as  ren- 
dered in  the  court  of  appeals,  10  Mo.  App.  242,  was  adopted. 
The  contract  read : 

''Tour  proposal  of  four  hundred  tons,  more  or  less,  of 
wrought  scrap,  consisting  of  one,  one-half  and  fhree-eighth 
plate  blacksmith  scrap,  and  lot  of  gas  pipes  from  Southern 
Hotel,  and  other  scrap,  as  shown  your  Mr.  Fusz,  at  twenty- 
two  dollars  per  net  ton  in  our  yard,  is  accepted.  You  can 
commence  hauling  same  at  your  convenience," 

The  court  said :  ' '  Defendant  admitted  the  purchase  and  re- 
ceipt of  the  iron  at  the  price  mentioned  and  nonpayment  of 
the  balance  claimed ;  but  by  way  of  counterclaim  alleged  that 
said  iron  was  delivered  in  part  performance  of  the  contract 
above  under  which  they  claimed  that  it  was  agreed  that  de- 
fendants were  to  have  all  the  scrap  iron  in  plaintiff's  yard. 
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*' Evidence  was  offered  to  show  that  at  the  time  the  terms 
were  agreed  upon  the  parties  were  in  the  yard  containing  the 
scrap  and  made  estimates  of  the  quantity,  and  defendants 
offered  to  prove  that  it  was  then  agreed  that  they  were  to 
have  all  the  scrap  iron."  The  conrt  held  this  evidence  inad- 
missible.   As  reported  in  10  Mo.  App.,  the  court  said : 

**The  words  'more  or  less'  in  a  written  contract  are  never 
understood  to  permit  more  than  a  small  departure  from  the 
quantity  named  in  the  contract  Such  being  the  meaning 
afSxed  by  law  to  the  words  'more  or  less'  in  a  written  con- 
tract, the  use  of  such  words  does  not  create  such  an  ambiguity 
in  the  contract  as  will  let  in  parol  explanation.  The  words 
'400  tons  more  or  less'  are  to  be  taken,  not  as  mere  words  of 
expectation,  but  as  words  of  contract  limiting  and  defining 
the  quantity  to  be  sold.  {Morris  v.  Levison,  1  C.  P.  Div. 
155;  Leeming  v.  Snaith,  16  Q.  B.  275.)  The  construction 
put  upon  the  contract  by  the  defendant  has  the  effect  of 
erasing  from  the  contract  the  words  '400  tons.'  This  cannot 
be  done.  It  is  well  settled,  in  interpreting  any  written  instru- 
ment, that  such  a  meaning  shall  be  put  upon  it  as  will,  if 
possible,  give  effect  to  all  its  parts." 

In  Cabot  v.  Winsor,  1  Allen  (83  Mass.),  546,  the  contract 
was  as  follows:  "Sold  to  Nath'l  Winsor  Jr.  &  Co.  for  account 
of  Stephen  Cabot,  Esq.,  five  hundred  (500)  bundles,  more  or 
less,  gunny  bags  at  10c.  per  bag."  It  appeared  in  evidence 
that  both  parties  knew  tiiat  the  object  of  the  defendant  in 
making  the  purchase  was  to  fill  the  ship  "Hesperus,"  then 
lying  at  India  Wharf,  and  that  at  the  time  of  the  purchase 
it  was  uncertain  what  number  of  bundles  would  be  needed 
for  that  purpose.  Only  200  bundles  were  actually  taken  on 
board  of  the  "Hesperus,"  that  being  all  that  proved  to  be 
necessary  to  fill  the  ship;  the  remainder,  about  275  bundles, 
were  left  on  the  wharf.  Defendants  claimed  that  under  the 
contract  they  were  to  have  500  bundles,  or  more  or  less  than 
that  number,  as  might  reasonably  be  found  necessary  to  fill 
the  ship,  or  at  their  election;  and  that,  as  they  did  not  re- 
quire any  more  than  the  200  bundles  for  that  purpose,  and 
as  they  in  fact  never  received  any  more  than  that  number, 
they  were  only  bound  to  pay  for  200. 

But  it  was  held  at  the  trial  that  there  was  no  latent  am- 
biguity in  the  contract,  and  that  its  construction  was  for  the 
court    Defendants  offered  to  prove  by  parol  that  both  par* 
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ties  understood  the  contract  differently,  and  that  it  was  not 
intended  to  cover  more  than  enough  to  fill  the  ship ;  and  they 
offered  to  prove  the  declarations  and  acts  of  the  plaintiff  be- 
fore, at  the  time  of,  and  after  the  making  of  the  contract, 
for  the  purpose  of  showing  that  he  so  construed  it;  but 
the  judge  excluded  the  evidence.  On  the  appeal  the  supreme 
judicial  court  said: 

"We  are  unable  to  perceive  any  ground  on  which  it  can 
be  held  that  this  contract  falls  within  any  of  the  exceptions 
to  the  familiar  and  well-established  rule  which  excludes  all 
parol  evidence  in  the  construction  of  the  written  agreements 
of  parties.  The  language  in  which  it  is  expressed  is  not 
technical,  nor  is  it  alleged  to  have  any  peculiar  or  local 
signification,  or  to  have  been  used  with  reference  to  any  cus- 
tom or  usage,  which  would  vary  or  change  its  natural  and 
ordinary  meaning.  Nor  are  the  terms  of  the  contract  ren- 
dered uncertain  or  doubtful  by  reference  to  extrinsic  facts, 
so  as  to  create  a  latent  ambiguity.  The  words  'more  or  less,' 
which  seem  to  have  given  rise  to  the  contention  between  the 
parties,  have  a  plain,  ordinary  and  popular  signification,  and 
are  often  used  in  contracts  relating  both  to  real  and  personal 
estate.'' 

After  speaking  of  the  sales  of  merchandise,  especially  in 
large  quantities,  where  these  terms  are  frequently  used  in 
connection  with  the  specific  quantity  named  in  the  contract, 
the  court  said:  "But  in  such  cases,  parol  evidence  is  not 
admitted  to  show  that  the  parties  intended  to  buy  and  sell 
a  different  quantity  or  amount  from  that  stated  in  the  writ- 
ten agreement.  On  the  contrary,  it  is  held  to  be  a  contract 
for  the  sale  of  the  quantity  or  amount  specified;  and  the  effect 
of  the  words  'more  or  less'  is  only  to  permit  the  vendor  to 
fulfill  his  contract  by  a  delivery  of  so  much  as  may  reason- 
ably and  fairly  be  held  to  be  a  compliance  with  the  contract, 
after  making  due  allowance  for  an  excess  or  short  delivery 
arising  from  the  usual  and  ordinary  causes,  which  prevent 
an  accurate  estimate  of  the  weight  or  number  of  the  articles 
sold."  It  was  held  that  the  readiness  to  deliver  475  bundles 
was  sufiScient  compliance,  and  that  "a  variation  of  five  per 
cent  in  so  large  a  quantity  was  not  such  a  deficiency  as  to 
fall  outside  of  the  fair  and  reasonable  limit  of  short  de- 
livery." 
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In  Creighton  y.  Comsiock,  27  Ohio  St.  548,  the  sale  was  of 
timber  "supposed  to  be  twenty-three  thousand  feet  white 
pine  timber,  more  or  less^  now  laying  in  the  river  imme- 
diately under  said  Creighton 's  logway  in  the  Ohio  Rirer  at 
Columbus."  A  delivery  of  16,000  feet  was  held  to  be  insuffi- 
cient and  involved  too  great  a  variation  or  deficient^  to  be 
brought  within  the  meaning  of  the  term  "more  or  less." 

In  HoUand  v.  Bea,  48  Mich.  218,  [12  N.  W.  167],  the  court 
held  that  473  M  feet  of  lumber  would  not  satisfy  a  call  for  500 
M  feet  "more  or  less."  See,  also,  the  rule  stated  in  Kirwan  v. 
Van  Camp  Packing  Co.,  12  Ind.  App.  1,  [89  N.  B.  536] . 

Bespondent  cites  the  case  of  Day  v.  Cro$s,  59  Tex.  595.  In 
that  case  the  sale  was  of  all  the  cattle  of  certain  brands, 
10,000  head,  more  or  less,  except  a  certain  number  of  the 
cattle  of  certain  brands.  The  court  held  that  it  was  not  a 
guaranty  as  to  the  number  of  the  cattle  in  said  marks  and 
brands^  but  a  contract  for  the  sale  of  the  marks  and  brands, 
and  that  the  seller  was  only  bound  to  exercise  good  faith, 
care,  skill  and  energy  to  collect  the  cattie,  taking  them  from 
the  range  where  they  were  accustomed  to  run  at  the  making 
of  the  contract.  Here  the  controlling  feature  was  the  marks 
and  brands  and  not  the  designated  number  as  indicating  what 
was  sold. 

In  TUden  v.  Bo$enihal,  41  111.  385,  89  Am.  Dec.  388,  by  the 
written  contract  defendant  agreed  to  deliver  on  a  certain 
day  "262  head,  more  or  less,  of  good  fat  cattle  ...  to  average 
thirteen  hundred  pounds,  and  are  the  cattle  known  as  the 
McCoy  and  Bishop  lot,  now  being  fed  in  the  vicinity  of  Coun- 
cil BlufEs,  Iowa."  Plaintiffs  tendered  178  head,  which  de- 
fendants refused  to  receive  and  plainti£b  brought  suit  for 
this  number.  The  court  held  that  the  phrase  "more  or  less" 
was  used  by  the  parties  to  cover  such  trifling  deficiencies  in 
number  as  might  be  caused  by  the  ordinary  casualties  of  death 
or  loss.  "But,"  said  the  court,  "the  deficiency  was  nearly 
one-third  of  the  whole  number  contracted  for.  We  are  not 
prepared  to  say  that  when  a  person  contracts  for  a  lot  of 
cattie  containing  262  head  he  shall  accept  178."  See  cases 
collected  in  Benjamin  on  Sales,  section  682  et  seq.  For  dis- 
cussion of  rule  in  sale  of  land  see  Belknap  v.  Sealey,  14  N.  Y. 
(4  Kern.)  143,  67  Am.  Dec.  120,  and  note;  HarrM  v. 
19  Ark.  102,  68  Am.  Dec  202. 
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Appellants  make  no  point  in  their  brief  as  to  the  17  tons 
for  which  they  allege  that  they  agreed  to  pay  the  market 
value.  The  sole  question  discussed  relates  to  the  liability  of 
defendants  for  the  166  tons  of  grapes  which  they  refused 
to  accept. 

Our  conclusion  is  that  in  accepting  the  256.817  tons  de- 
fendants became  liable  therefor  at  the  contract  price,  but 
that  they  were  not  bound  to  accept  the  excess  tendered  by 
plaintifb  and  refused  by  defendants. 

The  judgment  and  order  are  reversed. 

Hart,  J.9  and  Burnett^  J.,  concurred. 


[Crim.    No.  47.    TUrd  Appellate  Distrlet.— May  10»  1<^07.] 

Ex  Parte  HENBY  HAASE,  on  Habeas  Corpus. 

Habxjis  Cobpus — GoNncnoN  upon  Plx4  or  Gun^r  or  Bubolast  m 
FmsT  Dkobei — Dbtkrmination  or  Dbgbxs — Jxtbisdiction — Pax- 
SUMFTION. — ^Upon  a  petitioB  for  hdbeoi  earpui  the  attack  upon  a 
judgment  of  eon^etion  in  the  superior  court  upon  a  plea  of  guilty 
of  burglary  in  the  first  degree  is  collateral,  and  every  intendment 
is  in  favor  of  the  judgment.  Though  it  seems  that,  in  such  ease, 
no  substantial  right  of  the  defendant  would  be  invaded  by  failure 
of  the  court  to  determine  the  degree,  yet  the  only  question  upon 
hdbcM  corpus  is  as  to  the  jurisdiction;  and  if  it  be  supposed 
necessary  that  the  court  should  determine  the  degree,  it  must  be 
presumed,  where  the  record  does  not  affirmatively  show  the  contrary, 
that  the  court  determined  the  degree  upon  sufficient  evidenoe  not- 
withstanding the  plea. 

HEABINO  on  writ  of  habeas  carpus  addressed  to  the  war- 
den of  the  state  prison,  holding  petitioner  under  a  judgment 
of  conviction  in  the  Superior  Court  of  San  Bernardino  County. 
B.  F.  Bledsoe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourk, 

R.  T.  McEisick,  for  Petitioner. 

U.  S.  Webb,  Attorney  General,  for  Respondent. 
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BURNETT,  J.— Petitioner  asks  to  be  discharged  from  the 
custody  of  the  warden  of  the  state  prison  on  the  ground  that 
the  **  judgment  and  sentence  were  and  are  void,  that  said 
court  had  no  authority  in  law  to  enter  said  judgment  or  to 
pronounce  said  sentence;  that  the  same  are  in  excess  of  the 
jurisdiction  of  the  court  and  are  nullities.'' 

The  return  to  the  writ  shows  that  petitioner  is  imprisoned 
by  virtue  of  a  commitment  issued  out  of  the  superior  court 
of  the  state  of  California  in  and  for  the  county  of  San  Ber- 
nardino in  the  following  form:  *'The  district  attorney,  with 
the  defendant,  who  had  heretofore  waived  counsel,  came  into 
court.  The  defendant  was  duly  informed  by  the  court  of 
the  nature  of  the  information  filed  against  him  for  the  crime 
of  burglary  committed  on  the  6th  day  of  October,  1904,  of  his 
arraignment  and  plea  of  guilty  on  the  8th  day  of  October, 
1904,  of  burglary  in  the  first  degree.  The  defendant  was  then 
asked  if  he  had  any  legal  cause  to  show  why  judgment  should 
not  be  pronounced  against  him.  To  which  he  replied  he  had 
none.  And  no  sufficient  cause  being  shown  or  appearing  to 
the  court,  thereupon,  the  court  rendered  its  judgment:  That 
whereas,  the  said  Henry  Haase,  having  been  di:dy  convicted 
in  this  court  of  the  crime  of  burglary  in  the  first  degree. 

''It  is  therefore  ordered,  adjudged  and  decreed  that  the 
said  Henry  Haase  be  punished  by  imprisonment  in  the  state 
prison  of  the  State  of  California  at  Folsom  for  the  term  of 
eight  years." 

It  is  insisted  that  the  court  had  no  jurisdiction  to  sentence 
the  defendant  because  of  its  failure  to  determine  the  degree 
of  the  crime.  In  this  connection  petitioner  cites  section  1192 
of  the  Penal  Code,  which  provides:  **Upon  a  plea  of  guilty 
of  a  crime  distinguished  or  divided  into  degrees  the  court 
must,  before  passing  sentence,  determine  the  degree."  And 
in  response  to  the  suggestion  that  the  defendant  by  the  form 
of  his  plea  obviated  the  necessity  of  the  court's  actual  deter- 
mination of  the  degree,  attention  is  directed  to  section  1017 
of  the  same  code,  providing  for  the  form  of  the  plea  as  fol- 
lows: ''Every  plea  must  be  oral  and  entered  upon  the  min- 
utes of  the  court  in  substantially  the  following  form:  1.  If 
the  defendant  plead  guilty,  'the  defendant  pleads  that  he  is 
guilty  of  the  offense  charged.'  " 

The  usual  and  proper  practice  undoubtedly  is  to  charge  in 
general  terms  in  the  information  the  offense  of  burglary  witlu 
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out  specifying  the  entry  as  having  been  made  in  the  day  or 
night  time.  If  the  defendant  then  pleads  guilty,  the  plea 
should  be,  in  orderly  sequence,  ''Guilty  of  the  offense 
charged,"  to  wit,  burglary.  The  duty  would  then  be  cast 
upon  the  court  to  determine  the  degree  before  passing  sen- 
tence. And  if  the  court  failed  to  determine  the  degree  it 
would  be  prejudicial  error.  {People  v.  Jefferson,  52  Cal. 
452.)  But  what  objection  could  be  urged  against  an  infor- 
mation charging  burglary  in  the  night-time  t  The  effect 
would  be  simply  to  confine  the  plea  or  the  trial  to  the  crime 
of  burglary  in  the  first  degree.  (People  v.  Smith,  136  Cal. 
208,  [68  Pac.  702].)  But  if  the  defendant  were  arraigned 
upon  such  an  information  and  should  plead  guilty  of  ''bur- 
glary in  the  first  degree,"  and  were  sentenced  to  eight  years 
in  the  penitentiary,  it  could  not  be  said  that  the  judgment 
was  void  or  even  voidable.  In  such  a  case  the  plea  would  be 
equivalent  to  that  "of  guilty  of  the  offense  charged,"  and  it 
would  be  a  substantial  compliance  with  the  requirement  of 
the  statute. 

When,  as  in  the  case  at  bar,  the  information  charges  bur- 
glary in  general  terms  so  as  to  include  both  degrees,  why 
should  the  defendant  be  precluded  from  pleading  in  harmony 
with  the  facts  guilty  of  either  one  of  said  offenses  if  he  so 
desires?  How  is  any  substantial  right  of  the  defendant  in- 
vaded if  the  court  accepts  his  confession  that  the  crime  was 
committed  in  the  night-time  instead  of  calling  a  witness 
to  prove  such  factt  Ordinarily,  the  court  would  determine 
the  degree  by  the  examination  of  witnesses,  but  it  would 
seem  to  be  entirely  unnecessary  where  the  defendant — pre- 
sumably upon  sufficient  information  as  to  the  nature  and 
consequences  of  the  offense— confesses  in  effect  that  he  com- 
mitted the  crime  in  the  night-time  and  is  therefore  guilty 
of  burglary  in  the  first  degree. 

But  aside  from  the  foregoing  consideration  it  is  manifest 
from  the  record  before  us  that  petitioner  is  not  entitled  to 
his  discharge.  The  only  question,  admittedly,  that  we  can 
consider  upon  this  application,  is  the  jurisdiction  of  the 
court  below  to  sentence  the  defendant.  {Forbes  v.  Hyde, 
31  Cal.  342 ;  Ex  parte  Hollis,  59  Cal.  405 ;  In  re  Bonner,  151 
U.  S.  242,  [38  L.  ed.  149].)  Again,  the  proceeding  of  habeas 
corpus  is  not  a  substitute  for  appeal.  {Ex  parte  Long,  114 
CaL  159,  [45   Pae.    1057] ;  KeUar    v.  Davis,  69   Neb.  494, 
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[95  N.  W.  1028].}  And  in  reviewing  the  record  of  a  court 
of  general  jurisdiction,  it  must  be  remembered  that  every  in- 
tendment is  in  favor  of  the  judgment^  and  that  the  want  of 
jurisdiction  must  affirmatively  appear.  This  is  a  collateral 
and  not  a  direct  attack,  and  in  order  to  entitle  petitioner 
to  his  discharge  the  record  must  show  that  the  judgment  is  a 
nullity. 

In  Be  Eichhoff,  101  Cal.  603,  [36  Pac.  11],  Mr.  Justice 
Harrison,  speaking  for  the  court,  said:  ''More  than  two  hun- 
dred years  ago  it  was  said  in  Peacock  v.  BeU,  1  Wm.  Saund. 
74,  that  'The  rule  for  jurisdiction  is  that  nothing  shall  be 
intended  to  be  out  of  the  jurisdiction  of  a  superior  court 
but  that  which  specially  appears  to  be  so;  and,  on  the  con- 
trary, nothing  shall  be  intended  to  be  within  the  jurisdiction 
of  an  inferior  court  but  that  which  is  so  expressly  alleged'; 
and  this  rule  has  been  so  frequently  repeated  as  to  have  be- 
come a  maxim  in  the  law.  This  presumption  extends  to  every- 
thing necessary  for  the  support  of  the  judgment,  as  well  those 
facts  which  are  necessary  to  give  the  court  jurisdiction  of  the 
defendant  as  those  which  are  necessary  to  sustain  its  decision 
of  fact  or  conclusion  of  law  thereon.  .  .  .  The  fact  that  the 
court  has  rendered  a  judgment  implies  a  determination  by  it 
before  it  assumed  to  hear  the  controversy,  that  it  had  jurisdic- 
tion over  the  subject  matter  of  the  action,  and  of  the  defend- 
ant against  whom  the  complaint  was  directed.  ...  Its  de- 
termination upon  this  question  is  to  be  made  upon  evidence 
of  some  nature;  .  .  .  and  if  its  conclusion  is  incorrect,  it  is 
merely  error,  which  can  be  reviewed  only  upon  a  direct 
appeal.  Even  though  it  should  determine  the  question  with- 
out  any  evidence  before  it,  the  same  presumption  of  verity 
attends  its  decision  upon  this  point  as  upon  any  other  issue 
which  it  may  determine  without  evidence.  Nor  does  this 
presumption  of  its  jurisdiction  to  make  the  decision  depend 
upon  the  existence  of  any  record  of  the  decision.  ...  If  it 
makes  a  record  of  the  facts  giving  it  jurisdiction,  or  of  its 
exercise  of  such  jurisdiction,  there  is  no  occasion  to  invoke 
any  presumption.  It  is  only  when  the  record  is  silent  that 
the  necessity  for  presumption  arises."  It  would  seem  im- 
possible to  add  anything  to  the  foregoing  statement  of  the 
rule. 

The  doctrine  is  announced  also  in  the  late  case  of  Canadian 
etc.  Co.  y.   Clarita  etc  Co.,   140    CaL  674,  [74  Pac.  301], 
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through  Mr.  Justice  Angellotti,  as  follows:  ''Every  presump- 
tion is  in  favor  of  the  validity  of  the  judgment,  and  any  con- 
dition of  facts  consistent  with  the  validity  of  the  judgment 
will  be  presumed  to  have  existed  rather  than  one  which  will 
defeat  the  judgment.  Unless  the  record  of  the  judgment  it- 
self affirmatively  shows  that  the  court  was  without  juris- 
diction to  render  the  judgment,  the  judgment  is  not  void  upon 
itB  face."     (See,  also,  In  re  Brawn,  32  Cal.  49.) 

In  the  case  at  bar  it  is  not  required  that  the  record  shall 
show  that  the  court  heard  evidence  and  determined  the  de- 
gree of  the  offense,  even  if  we  assume  that  under  the  peculiar 
circumstances  such  detennination  was  necessary.  ''The  only 
material  parts  of  a  judgment  are  the  statement  of  the  of- 
fense for  which  the  defendant  has  been  convicted,  omitting 
therefrom  all  that  is  contained  in  the  previous  papers  and 
therefore  not  necessary  to  be  repeated,  and  the  sentence  of 
the  court.  {In  re  Ruia^  28  Cal.  253.)  Hence,  here,  the  com- 
mitment, which  is  merely  a  certified  copy  of  the  judgment, 
\ik  properly  silent  as  to  whether  the  court  formally  determined 
the  degree  or  whether  any  evidence  on  the  subject  was  re- 
ceived. If  necessary,  however,  to  support  the  judgment,  it 
must  be  presumed  that  notwithstanding  the  plea  of  guilty 
of  burglary  of  the  first  degree,  the  court  heard  evidence  and 
determined  that  the  offense  was  committed  in  the  night-time 
and  was  therefore  burglary  of  the  first  degree.  There  is  no 
ground  for  the  contention  of  petitioner  that  it  appears  af- 
firmatively that  no  such  proceeding  was  had.  The  affidavit 
of  the  clerk  verifying  the  minutes  of  the  court  was  received 
in  evidence  at  the  hearing,  but  it  simply  discloses  the  fact 
that  the  record  is  silent  as  to  whether  the  court  determined 
the  question  as  petitioner  claims  it  should  have  done  before 
passing  sentence. 

We  have  not  referred  to  many  of  the  decisions  cited  and 
suggestions  made  by  counsel,  as  we  deem  the  foregoing  de- 
cisive of  the  issue. 

The  writ  is  discharged  and  the  petitioner  is  remanded* 

Hart,  J.,  and  Ghipman,  P.  J.^  concurred, 
ff  OaL  ▲pp.*-a6 
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[GiT.    No.   816.    Third   Appellate  Di8triet,~Ma7   16,   1907.] 

ALICE  E.  HINER,  Respondent,  v.  J.  F.  HINER,  Appellant. 


ACTION  FOB  MaINTENANCI — EqUFFT  CaSE — ORDER  ]X)B  ALLOWANCE  PEND- 
ING Suit — Appeal — Jurisdiction  of  Supreme  Court — Transfer. — 
One  who  has  a  cause  of  aetion  for  divorce  m&y,  without  Buing  for 
a  diTorce,  maintain  a  separate  cause  of  aetion  for  maintenance, 
addressed  to  the  equitj  jurisdiction  of  the  superior  court.  An 
appeal  from  an  order  granting  an  allowance  pending  such  aetion 
should  be  taken  directly  to  the  supreme  court.  When  taken  to 
this  court,  it  cannot  be  dismissed,  but  must  be  transferred  to  the 
supreme  court  under  section  4  of  article  YI  of  the  constitution. 

APPEAL  from  an  order  of  the  Superior  Court  of  Sonoma 
Counly  granting  an  allowance  pending  an  action  for  xnain- 
tenance.    Emmett  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  F.  Thompson,  for  Appellant. 

J.  W.  Oates,  for  Respondent. 

CHIPMAN,  P.  J.— Plaintiff  is  the  wife  of  defendant  and 
brings  the  action  for  separate  maintenance  for  herself  and 
three  children  of  the  marriage.  The  complaint  alleges  that 
in  October,  1902,  plaintiff  and  defendant  were  residing  to- 
gether in  the  county  of  Chehalis,  state  of  Washington,  and 
that  in  said  month  defendant  abandoned  and  willfully  de- 
serted plaintiff  and  has  never  returned  to  plaintiff  or  to  their 
said  residence,  but  still  continues  to  abandon  and  desert 
plaintiff;  that  defendant  came  to  California  shortly  after 
October,  1902,  ''and  is  now  a  bona  fide  resident  of  Sonoma 
County";  that  ''plaintiff  ever  since  October,  1902,  has  been 
and  is  now  a  bona  fide  resident  of  said  Chehalis  County,  State 
of  Washington";  that  defendant  is  possessed  of  considerable 
means,  setting  forth  a  description  of  property  alleged  to  be 
owned  by  him,  and  that  plaintiff,  when  so  abandoned  and 
deserted  by  defendant,  was  left  with  no  means  of  income 
and  with  property  "of  but  little  value  and  plaintiff  now  has 
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no  means  of  support"  Plaintiff  alleges  that  she  is  in  need 
of  $100  per  month  from  October,  1902,  thenceforth  ''for  her 
support  and  for  the  support  of  her  said  minor  children"; 
that  ''under  the  laws  of  the  State  of  Washington  the  plaintiff 
has  a  cause  of  action  against  defendant  for  a  divorce."  The 
prayer  of  the  complaint  is  that  it  be  decreed  that  plaintiff 
"has  a  cause  for  divorce  against  defendant;  that  $100.00  per 
month  is  a  proper  amount  for  the  support  of  plaintiff  and 
her  said  minor  children  and  has  been  ever  since  said  desertion 
of  plaintiff  by  defendant"  Attorney's  fees  are  also  prayed 
for  in  the  sum  of  $250  and  $100  pending  the  trial  of  the 
action  and  for  costs  and  expenses  of  suit,  and  "that  the  same 
may  be  made  a  charge  upon  said  land  and  premises,"  and 
for  such  other  relief  as  may  be  meet  and  proper. 

Plaintiff  gave  notice  to  defendant  that  at  a  time  stated  she 
would  move  the  court  for  an  order  requiring  defendant  to 
pay  plaintiff  $100  per  month,  commencing  at  the  filing  of 
the  complaint;  also  for  $400  attorney's  fees  and  $300  for 
costs  and  expenses;  that  said  motion  would  be  heard  ui)on 
the  pleadings  and  upon  certain  afSdavits,  copies  of  which 
were  served  with  the  notice.  The  matter  came  on  to  be  heard 
upon  said  papers  and  upon  counter-affidavits  filed  by  de- 
fendant, and  upon  the  hearing  the  court  made  an  order  that 
defendant  forthwith  pay  $210  as  and  for  alimony;  $50  costs 
of  suit  and  $100  as  attorney's  fees  and  directed  that  execu- 
tion issue  to  enforce  collection  of  the  same.  The  appeal  is 
from  this  order  and  is  taken  directly  to  this  court. 

Section  137  of  the  Civil  Code  provides  for  the  payment  of 
alimony  "where  an  action  for  divorce  is  pending."  As 
amended  in  1905,  Statutes  1905,  page  205,  it  also  provides 
further:  "When  the  wife  has  any  cause  of  action  for  a  di- 
vorce as  provided  in  section  ninety-two  of  this  code,  she  may, 
without  applying  for  a  divorce,  maintain  in  the  superior  court 
an  action  against  him  for  permanent  support  and  maintenance 
of  herself  or  of  herself  and  children.  During  the  pendency 
of  such  action  the  court  may,  in  its  discretion,  require  the 
husband  to  pay  as  alimony  any  money  necessary  for  the 
prosecution  of  the  action  and  for  the  support  and  main- 
tenance, and  execution  may  issue  therefor  in  the  discretion 
of  the  court.  The  final  judgment  in  such  action  may  be  en- 
forced by  the  court  by  such  order  or  orders  as  in  its  dis- 
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cretioD  it  may  from  time  to  time  deem  necessary,  and  such 
order  or  orders  may  be  varied,  altered  or  revoked  at  the 
discretion  of  the  court." 

It  was  held  in  Sharon  v.  Sharon,  67  Cal.  185,  [7  Pac  456, 
8  Pac.  709],  that  divorce  is  an  action  in  equity  within  the 
meaning  of  the  constitution  conferring  appellate  jurisdiction 
upon  the  supreme  court;  and  in  Benton  v.  Benton,  122  Gal. 
395,  [55  Pac.  152],  it  was  held  that  in  actions  for  divorce, 
with  application  for  alimony  or  allowance  for  support  pen- 
dente lite,  the  cause  of  action  is  divorce  and  the  support  of 
the  wife  pending  suit  is  an  incident  Hardy  v.  Hardy,  97 
Cal.  125,  [31  Pac.  906],  was  an  action  for  maintenance,  with- 
out applying  for  a  divorce.  The  statute  gave  the  action  then 
**when  tJie  husband  willfully  deserts  the  wife.**  The  eourt 
said:  *' Proof  of  willful  desertion  by  the  husband  is  there- 
fore an  essential  element  in  the  plaintiff's  cause  of  action." 
As  the  statute  now  reads  we  should  hold  it  to  be  an  essential 
element  of  the  plaintiff's  cause  of  action  that  the  wife  should 
show  ''a  cause  of  action  for  divorce  as  provided  in  section 
92"  of  the  Civil  Code.  To  do  this  she  must  appeal  to  the 
equity  side  of  the  court,  and  hence  it  would  seem  to  follow 
that  the  action  for  maintenance  must  be  addressed  to  the 
equity  powers  of  the  court.  If,  however,  this  reasoning  be 
doubtful,  the  language  of  the  section  removes  all  doubt.  The 
judgment  contemplated  is  a  judgment  confided  to  the  dis- 
cretion of  the  court,  and  may  be  enforced  at  its  discretion 
by  order  or  orders,  and  these  orders  may  with  like  discretion 
be  varied,  altered  or  revoked.  Clearly  a  jury  trial  could 
not  be  demanded  to  assess  an  amount  which  rests  wholly 
within  the  discretion  of  the  court,  and  which  may,  upon  cause 
shown,  be  taken  away  by  the  court 

The  supreme  court  is  given  appellate  jurisdiction  '*in  all 
cases  of  equity,  except  such  as  arise  in  justice's  court" 
(Const.,  art.  VI,  sec.  4.)  The  appeal,  in  our  opinion,  should 
have  been  taken  directly  to  the  supreme  court  and  not  to 
this  court.  By  the  same  section  it  is  provided  that  where  the 
appeal  is  not  taken  to  the  proper  court  it  shall  not  be  dis- 
missed, ''but  the  cause  shall  be  transferred  to  the  proper 
court  upon  such  terms  as  to  costs  or  otherwise  as  may  be 
just,  and  shall  be  proceeded  with  therein  as  if  regularly 
appealed  thereto." 
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It  is  therefore  ordered  that  the  cause  be  transferred  to  the 
supreme  court,  the  costs  to  attend  the  final  disposition  thereof 
by  that  court. 

Burnett,  J.,  and  Hart,  J.,  concurred* 


[Crim.    No.  43.    Third  Appellate  Diatriet.— May  IS,  1907.] 

Ex  Parte  ELMEB  FOWLEB,  on  Habeas  Corpus. 

Habias  Oobpus — CuioNAL  Law— Nkw  Information — Ebboe  not  Bi- 
▼nwABLX. — Any  error  in  the  exercise  of  the  jurisdiction  of  the 
foperior  eonrt  in  allowing  a  new  information  to  be  filed,  based 
upon  a  correction  hj  the  magistrate  of  his  order  of  commitment, 
without  a  re-examination,  after  a  first  iaf ormation  has  been  set 
aside  as  not  warranted  l^  the  commitment^  or  any  irregnlarity  in 
the  action  of  the  magistrate,  affecting  the  substantial  rights  of 
the  defendant,  is  not  renewable  upon  hdbe<u  oorptu,  and  can  fur- 
nish no  ground  for  his  discharge. 

IO4 — ^iNrOBMATION     NOT     BASXD     ON    ORBKB     OF    COMMFFMXNT — SKTTINO 

AsiDS. — ^An  information  upon  a  commitment  which  held  the  peti- 
tioner for  an  offense  different  from  that  eharged  in  the  informa- 
tion has  no  proper  basis  on  which  to  rest.  The  district  attor- 
ney was  not  authorized  to  file  it,  and  it  was  properly  set  aside. 

10. — ^POWER    OF  BUPEBIOE    COURT — NlW    INFORMATION — GOBRROTION    OF 

Irregularitt  by  Maqistrats. — The  superior  court  has  power,  upon 
setting  aside  an  information  because  not  charging  the  offense  for 
which  the  prisoner  has  been  committed,  or  because  of  any  irregu- 
larity in  the  order  of  commitment,  to  order  a  new  information  to 
be  filed,  or  to  direct  any  irregularity  in  the  order  of  commitment 
to  be  rectified  by  the  magistrate,  and  a  new  information  based 
thereon  to  be  filed. 

Id. — IRREOITLABITT   IN    GOMMITMENV— ASSAULT   WITH    InTXNT   TO    MUR- 

D2R — Omission  of  Words — ^"Maucb  Aforethought." — Where  it 
is  dear  that  the  magistrate  intended  to  hold  the  defendant  to 
answer  for  an  assault  with  a  deadly  weapon  with  intent  to  commit 
murder,  and  the  attempt  was  merely  ineffectual  for  want  of  the 
technical  words  "with  malice  aforethought,"  necessary  to  the  com- 
plete description  of  the  crime,  it  appears  that  the  omission  amounts 
only  to  an  irregularity,  which  it  is  within  the  power  of  the  magis- 
trate to  eorreety  upon  being  ordered  to  do  so  by  the  superior  court. 
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tD.^LAP8B  OF  Thirty  Days  Avtee  Exakination— <<Qo(h>  Gausb''  icb 
Dklay. — ^It  seems  that  section  809  of  the  Penal  Code  requiring  an 
information  to  be  filed  within  thirtj  days  after  the  order  of  com- 
mitment has  ne  reference  to  a  new  information  filed,  npon  a  eor^ 
rected  order,  after  the  original  has  been  set  aside;  but  if  that 
section  should  be  deemed  applicable  the  conditions  which  gaye  rise 
to  the  necessity  for  the  filing  of  the  new  information  more  than 
thirty  days  after  the  original  order  constitute  ''good  cause"  for 
the  delay  contemplated  by  section  1382  of  the  Penal  Code. 

ID. — ^RR-XXAICIKATIDK     NOT    RBQUIBXD    UPON     CORBXCTION     09    COMMIT- 

MBNT. — ^Where  the  magistrate  is  directed  by  the  court  to  correct 
an  irregularity  in  the  order  of  commitment  after  an  informatioB 
has  been  set  aside,  it  is  unnecessary  for  the  magistrate  to  go  into 
m  re-ezamination  of  the  charge  in  order  to  make  the  correction 
which  would  justify  a  new  information  upon  the  original  charge. 

APPLICATION  for  writ  of  habeas  corpus  to  the  sheriff 
of  Merced  County,  to  review  criminal  proceedings  in  the 
Superior  Court    £.  N.  Rector,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Ben  Berry,  and  B.  P.  Fowler,  for  Petitioner. 

U.  S.  Webb,  Attorney  General,  for  Respondent 

HART,  J. — ^Petitioner,  who  is  held  under  restraint  by  the 
sheriff  of  Merced  county,  under  an  information  charging  him 
with  the  crime  of  assault  with  a  deadly  weapon  with  intent 
to  commit  murder,  makes  this  application  for  his  release  from 
the  custody  of  said  sheriff,  on  habeas  corpus. 

On  January  20, 1907,  a  complaint  or  deposition  was  filed  in 
the  justice  court  of  township  No.  3  of  Merced  county,  charg- 
ing the  petitioner  with  the  crime  of  assault  with  a  deadly 
weapon.  Upon  an  examination  of  the  charge  on  the  thirty- 
first  day  of  January,  1907,  the  magistrate  made  and  entered 
an  order,  obviously  attempting  to  commit  the  petitioner  for 
trial  in  the  superior  court  for  the  offense  of  assault  with  a 
deadly  weapon  with  intent  to  commit  murder.  On  the  four- 
teenth day  of  February,  1907,  the  district  attorney  of  Merced 
county  filed  in  the  superior  court  an  information  charging 
petitioner  with  the  crime  for  which  the  magistrate  thus  at- 
tempted to  order  him  committed.  Upon  appearing  in  court 
for  arraignment  under  said  Id  formation,  on  the  f earth  day 
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of  March,  1907,  petitioner  made  a  motion  to  set  the  same 
aside  on  the  ground  that  prior  to  the  filing  thereof  he  had 
not  been  legally  committed  for  the  offense  charged  therein. 
On  the  following  day  the  court  made  an  order  granting 
petitioner's  motion  by  setting  aside  said  information,  and 
made  the  further  order  "that  the  Clerk  of  said  court  return 
all  the  papers  to  the  committing  magistrate  for  recommit- 
ment.*' 

The  order  made  by  the  magistrate  and  entered  in  his 
docket,  committing  petitioner  for  trial,  reads  as  follows: 
**  Whereupon  the  case  being  submitted,  it  is  by  the  court 
ordered  that  Elmer  Fowler  be  held  to  answer  to  the  Superior 
Court  upon  a  charge  of  assault  with  a  deadly  weapon  with 
intent  to  commit  murder,  committed  as  follows:  That  said 
Elmer  Fowler  on  or  about  che  20th  day  of  January,  1907,  at 
Los  Banos,  in  said  County  of  Merced,  State  of  California, 
willfully,  unlawfully  and  feloniously  did  assault  one  James 
Cowan,  a  human  being,  with  a  deadly  weapon,  to  wit:  a 
loaded  pistol  with  intent  to  commit  murder." 

On  the  eighth  day  of  March,  1907,  the  magistrate  made  the 
following  entry  in  his  docket:  "...  Received  March,  the 
8th,  1907,  from  County  Clerk  of  order  of  Superior  Court 
directing  of  return  of  papers  for  recommitment."  There- 
after and  on  the  13th  day  of  March,  1907,  the  following  order 
was  entered  in  his  docket  by  the  magistrate:  "March  13th, 
1907.  People  v.  Elmer  Fowler.  Wherefore,  the  papers  being 
returned  for  recommitment,  it  appearing  to  me  that  the  of- 
fense of  assault  with  intent  to  commit  murder  has  been  com- 
mitted as  follows :  That  on  or  about  the  19th  day  of  January, 
A.  D.  1907,  Elmer  Fowler  did  unlawfully,  willfully,  feloni- 
ously  and  with  malice  aforethought  assault  one  James  Cowan 
in  the  town  of  Los  Banos,  Merced  County,  State  of  Cali- 
fornia, with  a  deadly  weapon,  to  wit:  a  loaded  pistol,  with 
intent  then  and  there  to  kill  and  murder  said  James  Cowan, 
and  there  is  sufficient  cause  to  believe  the  within  Elmer 
Fowler  guilty  thereof,  I  order  that  he  be  held  to  answer  to 
the  same,"  etc.  The  same  order  in  substance  and  effect  was 
thereupon  indorsed  by  the  magistrate  on  the  complaint  filed 
with  him  on  the  twentieth  day  of  January,  1907.  The  new 
or  amended  commitment,  with  the  other  "papers,"  having 
been  by  the  magistrate  returned  to  the  clerk  of  the  superior 
oourti  a  new  information  was,  on  the  twenty-fijst  day  of 
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March,  1907,  filed  in  said  court  by  the  district  attorney, 
charging  petitioner  with  the  crime  of  an  assault  with  a  deadly 
weapon  with  intent  to  commit  murder.  On  the  thirtieth  day 
of  March,  1907,  upon  his  appearance  for  arraignment  upon 
the  charge  alleged  in  said  information,  petitioner  *' moved 
said  Superior  Court  to  set  aside  the  information  upon  the 
ground  that  prior  to  the  filing  thereof,  he  had  not  been 
legally  committed  for  the  offense  charged  in  said  information 
and  upon  the  further  ground  that  on  the  13th  day  of  March, 
1907,  the  committing  magistrate  was  without  jurisdiction  to 
make  and  enter  the  judgment  and  order  holding  the  peti- 
tioner to  answer  before  the  Superior  Court  for  trial  for  the 
offense  therein  indicated;  that  the  indorsement  of  said  judg- 
ment and  order  upon  the  complaint  by  the  committing 
magistrate  was  void  and  the  information  based  upon  such 
indorsement  was  void."  The  court  denied  the  motion.  Upon 
the  same  day,  and  after  the  court  refused  to  grant  petition- 
er's motion  to  set  aside  the  information,  a  motion  was  made 
by  petitioner  ''to  dismiss  the  prosecution  of  said  charge  upon 
the  ground  that  the  information  had  not  been  filed  within 
thirty  days  from  the  time  the  preliminary  examination  was 
held  and  petitioner  held  to  answer  before  the  Superior  Court 
of  said  County  of  Merced  on  the  31st  day  of  January,  1907." 
This  motion  was  denied  by  the  court. 

The  petitioner  thus  presents  two  points  or  grounds  upon 
which  he  claims  to  be  entitled  to  his  release:  L  ''That  the 
committing  magistrate  was  without  jurisdiction  to  make  and 
enter  his  judgment  and  order  on  the  13th  day  of  March, 
1907,  and  hence  the  commitment  based  thereon  is  void." 
2.  That  the  said  information  was  not  filed  in  the  superior 
court  within  thirty  days  after  the  petitioner  had  been  ex- 
amined and  committed,  as  required  by  section  809  of  the 
Penal  Code. 

It  will  be  observed  that  the  defect  in  the  original  conmiit* 
ment  consisted  in  the  failure  of  the  magistrate  to  properly 
designate  or  describe  the  offense  for  which  it  was  his  evident 
intention  to  commit  the  petitioner.  The  complaint  or  deposi- 
tion charged  an  assault  with  a  deadly  weapon,  and  the  other 
depositions  or  testimony  presumably  developed,  in  the  judg- 
ment of  the  magistrate,  a  case  of  assault  with  a  deadly 
weapon  with  intent  to  commit  murder.  The  magistrate  en* 
tered  an  order  in  his  docket,  attempting  to  oonunit  petitioner 
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for  the  last-mentioned  aaBaxdt,  but  omitted,  in  his  description 
thereof,  the  words  *'with  malice  aforethought,"  which  are 
indispensably  essential  to  the  description  or  charging  of  that 
offense.  The  district  attorney,  in  the  information  based  upon 
that  order  of  commitment,  charged  the  petitioner  with  the 
crime  of  an  assault  with  a  deadly  weapon  with  intent  to  com- 
mit murder.  The  superior  court,  upon  motion,  set  aside  the 
information  because  it  appeared  that  the  petitioner  had  not 
been  legally  committed  for  the  offense  charged  in  said  in- 
formation, and  ordered  the  clerk  of  said  court  to  '*  return 
all  the  papers  to  the  committing  magistrate  for  recommit- 
ment" The  course  pursued  by  the  court  thus  far  was  regu- 
lar,  if  the  order  of  commitment  involved  only  an  irregularity. 
The  information,  based  upon  a  commitment  which  held  peti- 
tioner for  an  offense  different  from  that  charged  in  such 
information,  had  no  proper  basis  on  which  to  rest,  and  the 
district  attorney  was  not  authorized  to  file  it  (P^ple  v. 
Thompson,  84  Cal.  601,  [24  Pac  384] ;  Pen.  Code,  sees.  872, 
997,  998.) 

But  it  is  contended  that  a  new  information  should  have 
been  based  upon  the  original  order  and  in  conformity  thereto ; 
that  the  court,  having  once  made  the  order  committing  the 
petitioner  for  assault  with  a  deadly  weapon,  which  said  order 
was  entered  in  his  docket,  lost  all  further  jurisdiction  of  the 
case,  and  could  do  nothing  further  with  reference  thereto 
than  to  correct  some  irregularity,  if  any  existed,  in  such  order 
of  commitment;  that  the  proceeding  had  by  him  with  regard 
to  the  ''papers  returned  for  recommitment"  involved  not 
simply  the  correction  of  an  irregularity  or  defect  in  the  order 
of  commitment,  but  constituted  the  making  of  an  entirely 
new  order,  committing  petitioner  for  an  entirely  different 
and  distinct  offense  from  that  for  which  he  was  originally 
held.  We  are  of  opinion  that  this  point  presents  a  question 
which  cannot  be  reviewed  in  this  proceeding.  (JS?*  parte 
Nicholas  on  Habeas  Corpus,  91  Cal.  641,  [28  Pac.  47].) 
The  so-called  new  information  charged  the  petitioner  with 
an  offense  of  which  the  superior  court  has  jurisdiction,  and 
it  gave  the  court  jurisdiction  of  the  person  of  the  petitioner, 
and  the  court  therefore  had  jurisdiction,  upon  the  motion 
to  set  aside  the  information,  to  hear  and  determine  ''what- 
ever questions  of  law  or  fact  were  involved  in  the  motion, 
and  its  decision,  although  it  may  be  erroneous,  is  not  void. 
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On  the  contrary^  it  is  valid  and  binding  until  reversed  on 
appeal."  {Ex  parte  Nicholas,  91  Cal.  641,  [28  Pac.  47]; 
Ex  parte  Walpole,  85  Cal.  362,  [24  Pac.  657].)  If  there 
was  any  irregularity  in  the  order  of  commitment  by  the 
magistrate  affecting  the  substantial  rights  of  petitioner,  it 
was  subject  to  review,  first  in  the  superior  court,  upon  motion 
to  set  aside  the  information  based  upon  such  order  of  com- 
mitment, and  then  by  this  or  the  supreme  court  upon  appeal ; 
but  it  is  not  a  ground  for  discharging  the  prisoner  on  habeas 
corpus.  {Ex  parte  Walpole,  85  Cal.  362,  [24  Pac.  657].) 
It  is  elementary  that  when  a  court  has  jurisdiction  of  the 
subject  matter  of  the  litigation  and  of  the  persons  of  the  par- 
ties litigant,  it  has  jurisdiction  to  make  errors  as  well  as  to 
not  make  them.  This  is,  of  course,  only  putting  in  another 
form  the  rule  that  such  errors  are  not  reviewable  in  an  ex- 
traordinary proceeding,  or  in  a  proceeding  the  sole  purpose 
of  which  is  to  try  the  question  of  jurisdiction.  In  other  words, 
jurisdiction  is  "the  power  to  hear  and  determine,"  and  when 
a  court  has  once  determined  a  proposition  within  its  jurisdic- 
tion, such  determination,  whether  right  or  wrong,  is  at  an  end 
and  is  conclusive  until  challenged,  through  some  motion  or  in 
some  other  proper  legal  proceeding.  It  may,  however,  be  sug- 
gested (though  it  need  not  be  here  decided)  that  it  at  least 
seems  clear  that  the  magistrate  attempted  to  make  an  order 
committing  the  petitioner  for  the  very  offense  for  which  he 
finally  ordered  him  to  be  committed,  and  that  the  attempt  was 
ineffectual  only  because  of  the  omission  in  the  order  of  certain 
technical  words  necessary  to  the  description  of  the  crime.  It 
would  at  least  appear  to  harmonize  with  common  sense  to  hold 
that  where  the  language  of  the  order  is  such  as  to  lead  to  no 
other  rational  conclusion  than  that  the  magistrate  intended  to 
commit  the  prisoner  for  a  certain  offense,  but  fails  to  do  so 
merely  because  he  has  not  described  the  same  in  the  order  of 
commitment  with  the  technical  nicety  and  precision  which  is 
required  in  stating  the  offense  in  an  indictment  or  informa- 
tion, it  amounts  only  to  an  irregularity  which  it  is  within  the 
power  and  authority  of  the  magistrate  to  correct  upon  being 
directed  to  do  so  by  the  superior  court.  We  find  nothing  in 
any  language  used  in  Ex  parte  Branigan,  19  Cal.  133  et  seq., 
in  conflict  with  this  suggestion.  Of  course,  we  are  not  to  be 
understood  as  suggesting  that  a  magistrate,  after  once  com- 
mitting an  accused  for  a  certain   offense,  may  thereafter 
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change  his  order  and  commit  him  for  another  and  distinct 
offense.  Nor  is  there  anything  involved  in  our  suggestions 
upon  this  point  to  be  construed  as  a  disapproval  of  the  opinion 
in  the  case  of  People  v.  Nogiri,  142  Cal.  597,  [76  Pac.  490] . 
On  the  contrary,  we  think  that  that  case  with  great  clearness 
straightened  out  certain  propositions  which  had  theretofore 
been  misconceived  and  misunderstood,  and  expounded  them  in 
accordance  with  the  real  intention  of  the  lawmakers.  The 
opinion  in  that  case  is  not,  however,  in  point  here,  if  the  sug- 
gestion we  have  made  that  the  omission  in  the  order  of  com- 
mitment was  but  a  mere  irregularity  be  sound.  If  the  sug- 
gestion is  erroneous,  then  the  Nogiri  case  would  no  doubt  be  an 
authority  upon  appeal,  if  the  case  ever  reaches  that  point. 

The  second  point  urged  is,  we  think,  without  substantial 
merit.  The  proposition  involved  in  this  point  is  whether  or 
not  there  was  failure  on  the  part  of  the  district  attorney,  in 
the  matter  of  the  filing  of  the  information,  to  comply  with 
the  mandate  of  section  809  of  the  Penal  Code.  That  section 
requires  that  an  information  shall  be  filed  within  thirty  days 
after  the  examination  and  the  order  committing  a  defendant 
for  trial  in  the  superior  court.  It  has  been  held  that  this 
provision  is  mandatory,  and  that  default  by  the  district  at- 
torney in  filing  an  information  within  the  time  limit  pre- 
scribed therein,  unless  good  cause  therefor  be  shown,  forfeits 
his  right  as  such  officer  to  do  so  at  all  upon  the  commitment 
returned  by  the  magistrate,  and  that  the  superior  court  can- 
not, under  an  information  filed  after  such  time,  acquire  juris- 
diction to  try  the  prisoner  for  the  offense  therein  charged. 
{In  re  Begerow,  133  Cal.  349,  [85  Am.  St.  Eep.  178,  65  Pac. 
828].)  At  least,  the  court  held  in  that  case  that  subdivision 
2  of  section  1382  of  the  Penal  Code,  which  provides  that  the 
prosecution  against  a  defendant  must  be  dismissed,  the  trial 
not  having  been  postponed  upon  the  application  of  defendant, 
unless  good  cause  be  shown  therefor,  if  the  defendant  is  not 
brought  to  trial  within  sixty  days  after  the  finding  of  the 
indictment,  or  filing  of  the  information,  is  imperative  and 
mandatory.  We  can  see  no  reason  why  the  same  may  not 
be  said  of  subdivision  1  of  that  section,  prescribing  the  time 
limit  of  thirty  days  within  which  the  information  must  be 
filed.  The  only  question  here,  then,  is.  Was  the  filing  of  the 
new  or  second  information  by  the  district  attorney  more  than 
thirty  days  after  the  date  of  the  making  of  the  original  order, 
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or,  perhaps  more  correctly  speaking,  fhe  attempted  order  com- 
mitting the  petitioner  for  the  crime  of  assault  to  commit 
murder,  an  idle  and  nugatory  and  void  act  and  the  informa- 
tion thus  filed  insufficient  to  confer  upon  the  superior  court 
jurisdiction  to  try  said  petitioner  thereunder!  The  power 
of  the  courty  upon  setting  aside  an  information  for  the  reason 
that  it  does  not  charge  the  offense  for  which  fhe  prisoner  has 
been  committed,  or  because  of  any  irregularity  in  the  order 
of  commitment,  to  order  a  new  information  to  be  filed,  or 
directing  any  irregularity  in  the  order  of  commitment  to 
be  rectified  by  the  magistrate,  and  a  new  information  based 
thereon  filed,  is  unquestioned  and  conceded.  (Pen.  Code, 
sees.  997,  998;  People  v.  Thompson,  84  CaL  601,  [24  Pac. 
384] ;  Ex  parte  Walpole,  85  Cal.  362,  [24  Pac.  657] ;  People 
V.  Lane,  101  Cal.  515,  [36  Pac.  16].)  If  section  809  of  the 
Penal  Code  could  be  held  to  be  applicable  to  a  ease  where 
an  information  has  been  dismissed  or  set  aside  and  a  new 
one  directed  by  the  court  to  be  filed  in  its  place,  and  such 
new  information  is  filed  more  than  thirty  days  after  the  time 
at  which  the  order  of  commitment  was  made,  we  are  of  the 
opinion  that  the  conditions  which  gave  rise  to  the  necessity 
for  the  filing  of  the  new  information  after  the  thirty  days 
after  the  original  order  of  commitment  has  been  made  con- 
stitute the  ''good  cause"  contemplated  by  section  1382, 
iupra,  as  an  excuse  for  a  failure  to  file  the  information  within 
the  time  prescribed  by  said  section  809,  suptxk  But  it  seems 
to  us  that  the  supreme  court  has  settled  this  question  in  a 
number  of  cases.  In  the  case  of  People  v.  Lee  Look,  143 
Cal.  221,  [76  Pac.  1029],  the  court,  speaking  through  Mr. 
Justice  McFarland,  says:  ** There  is  nothing  in  the  point 
that  the  second  information  was  not  filed  within  thirty  days 
after  appellant  was  held  to  answer.  The  provision  of  section 
809  of  the  Penal  Code  has  no  reference  to  the  new  informa- 
tion which  may  be  directed  by  the  court  after  a  demurrer 
sustained  to  the  information.*'  There  can  be  no  distinction 
upon  principle  between  the  case  of  a  demurrer  sustained 
to  an  information  and  where  the  information  haa^  upon  mo- 
tion, been  set  aside. 

In  the  case  of  Begerow,  (133  Cal.  349,  [85  Am.  St  Rep. 
178,  65  Pac.  828]),  the  court,  among  other  things,  said: 
**  ...  And,  indeed,  a  mistrial  is  not  a  trial,  within  the 
meaning  of  the  constitution  or  statutory  provision.    The  fact 
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that  there  has  been  an  attempted  trial  may  constitute  the  good 
cause  which  the  prosecution  is  required  to  show  to  excuse 
delay.  .  .  .  **  (Italics  ours.)  So,  eb  we  have  suggested,  the 
fact  that  the  district  attorney  has  attempted  to  file  an  in- 
formatioxi  within  the  thirty  days  and  has  failed,  should  be, 
we  think,  sufficient  cause  to  excuse  the  delay  which,  but  for 
the  order  of  the  superior  court  setting  aside  the  information — 
an  order  which  the  law  eommanded  should  be  made — ^would 
not  have  occurred. 

In  the  cases  of  People  v.  Thompsonf  84  CaL  601,  [24 
Pac.  657],  and  People  v.  Lane,  101  Cal.  615,  [36  Pac.  16], 
and,  in  short,  in  every  case  where  the  point  has  been  presented 
to  and  noticed  by  the  court,  it  is  declared  that  there  is  no 
neoessityi  after  an  order  setting  aside  an  information,  upon 
the  ground  of  irregularity  in  the  order  of  commitment,  to  go 
into  another  examination  of  the  charge  in  order  to  justify  the 
filing  of  a  new  information.  It  would  certainly  entail  upon 
both  the  people  and  the  defendant  great  inconvenience  and 
expense  if  a  re-examination  of  the  charge  were  necessary 
where  an  information  had  been  set  aside  or  dismissed  because 
of  some  irregularity  in  the  order  of  commitment  or  by  reason 
of  a  failure  of  the  district  attorney  to  keep  within  the  terms 
of  the  order  of  commitment  in  drafting  and  filing  the  in- 
formation. The  legislature  could  have  had  no  such  intention, 
and  surely  there  can  be  found  no  reason  for  justifying  the 
courts  in  giving  the  law  a  construction  which  would  produce 
a  result  so  unnecessary.  But  such  a  construction  would  in- 
evitably be  required  if  the  true  rule  is,  as  contended  by  peti- 
tioner, that  a  second  information,  directed  to  be  filed  in  the 
place  of  one  filed  within  the  time  but  set  aside,  must  be  filed 
within  thirty  days  after  the  order  of  commitment  is  made. 

For  the  foregoiog  reasons  the  writ  will  be  discharged  and 
petitioner  remanded. 

Chipman,  P.  J.,  and  Bumetti  J.^  concurred. 
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HEALDSBURQ   ELECTRIC    LIGHT    &   POWER    COM- 
PANY, AppeUant,  v.  CITY  OF  HEALDSBURQ,  Re- 

spondent. 

AcnoK  Against  Municipal  Oobpobatiok — ^Tosra  XJiaka  Yus — ^Th- 
JURIES  TO  Propsbtt — ^INSUFFIGBNT  GoicPLAiNT. — A  eomplaint  ill  SB 
action  against  a  mnnieipal  corporation,  setting  forth  acts  of  tort 
on  the  part  of  the  defendant,  willf ullj  and  wantonly  causing  injniy 
to  plaintiff's  property,  and  preventing  the  plaintiff  from  continu- 
ing its  lawful  business,  to  the  plaintiff's  damage  alleged,  states  acts 
of  tort  ultra  vires  to  the  municipal  corporation,  for  which  it  cannot 
be  held  responsible,  and  states  no  cause  of  action  against  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County.    A.  Q.  Burnett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wright  ft  LukenSy  for  Appellant. 

J.  A.  Barham,  for  Resi)ondent. 

CHIPMAN,  P.  J. — Action  for  damages  alleged  to  have  Veen 
caused  by  the  oppressive,  malicious  and  violent  acts  of  de- 
fendant resulting  in  the  destruction  of  parts  of  plaintiff's 
plant  and  with  intent  to  compel  it  to  discontinue  business. 
A  general  and  special  demurrer  was  sustained,  and  plaintiff 
failing  to  amend,  judgment  passed  for  defendant^  from  which 
plaintiff  appeals. 

It  is  alleged  in  the  amended  complaint:  That  plaintiff  is  a 
corporation  formed  under  the  laws  of  this  state  for  the  pur- 
pose of  supplying  electric  light  and  power  to  the  residents 
of  the  city  of  Healdsburg,  and  that  plaintiff  ever  since  March 
15,  1899,  has  been  and  on  that  day  was  lawfully  so  engaged; 
the  complaint  then  describes  the  properly  and  apparatus  con- 
stituting plaintiff's  plant;  avers,  in  paragraph  7,  that  the 
said  plant  was  not  injurious  to  health  or  offensive  to  the  senses, 
or  in  anywise  interfered  with  the  comfortable  enjoyment  of 
life  or  with  the  free  use  and  passage  of  the  public  parks  and 
streets  of  said  city,  and  iu  no  manner  constituted  a  nuisance^ 
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public  or  private;  that  on  February  6,  1899,  defendant,  "well 
knowing  the  premises,  bat  solely  with  the  design  and  intent 
to  oppress  this  plaintiff,  and  to  compel  it  to  discontinue  its 
business  aforesaid,  duly  gassed  an  ordinance  designated 
'Ordinance  No.  81'  in  the  words  and  figures  as  follows*'; 
then  follows  the  ordinance  which  purports  to  describe  the 
kind  and  character  of  the  material  to  be  used  in  the  construc- 
tion, maintenance  and  repair  of  electric  lighting  plants,  or 
systems  now  in  use  in  the  city  of  Healdsburg,  or  to  be  here- 
after erected  therein.  The  amended  complaint  next  charges 
that  with  like  intent  the  said  city  on  the  same  day  duly  passed 
ordinance  No.  82,  which  declared  certain  described  dectric 
poles  and  wires  to  be  a  nuisance.  It  is  next  alleged  that  with 
like  intent  defendant,  on  March  10, 1899,  served  written  notice 
upon  plaintiff  directing  it  ''within  four  days  from  the  hour 
of  7  o'clock  of  the  forenoon  of  the  eleventh  day  of  March, 
1899,"  to  abate  and  remove  all  its  unpainted  electric  poles 
now  standing,  etc.,  and  all  wires  conducting  electricity  not 
properly  insulated ;  defendant  was  further  directed  to  comply 
with  the  provisions  of  said  ordinances  Nos.  81  and  82,  copies 
of  which  were  attached  to  said  notice.  It  is  then  alleged  that 
on  March  14,  1899,  all  the  trustees  of  defendant  met  and 
with  like  design  and  intent  to  oppress  plaintiff  and  compel  it 
to  discontinue  its  business,  passed  a  resolution,  which  is  set 
forth  in  full,  and  which  in  substance  recited  the  notice  given 
plaintiff  of  March  10th;  that  the  time  in  which  plaintiff  should 
comply  therewith  would  expire  at  7  o'clock  A.  M.  of 
March  15,  1899 ;  that  said  plaintiff  has  not  abated  or  removed 
said  nuisances,  etc.;  therefore,  resolved  "that  the  street  com- 
missioner ...  be,  and  he  is  hereby  instructed,  to  abate  and 
remove  said  nuisances,  commencing  at  7  o'clock  A.  M.,  March 
15,  1899,  and  that  he  employ  sufficient  assistance  to  accom- 
plish that  purpose."  It  is  then  averred  that,  "Thereupon 
said  defendant,  ...  on  the  15th  day  of  March,  A.  D.  1899, 
wantonly  and  willfully  intending  and  devising  to  oppress  this 
plaintiff,  and  to  compel  it  to  discontinue  entirely  its  business 
at  the  City  of  Healdsburg,  forcibly  and  violently  cut,  up- 
rooted, threw  down,  broke  and  so  injured  divers  parts  of  the 
plant  and  property  of  the  plaintiff  as  to  prevent  the  plaintiff 
entirely  from  continuing  its  business  aforesaid  at  Healds- 
burg";  that  "by  reason  of  said  acts"  the  plaintiff  was  obliged 
to  wholly  discontinue  its  business  to  its  damage  in  the  sum 
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of  $20,000.  There  is  no  allegation  in  the  complaint  that  plain* 
tiff  ever  had,  or  now  has,  the  right  to  erect  poles  or  wires 
in  said  city.  The  defendant  demurred  for  insofficiency  of 
facts  and  also  specially  on  the  grounds  of  uncertainty,  am- 
biguity and  unintelligibility. 

In  its  brief  appellant  makes  the  following  statement:  ''The 
plaintiff  was  engaged  in  a  lawful  business  at  Healdsburg, 
mainly  producing  and  supplying  the  City  of  Healdsburg  and 
its  residents  with  electric  light  and  power.  The  business  was 
not  in  itself  a  nuisance  and  could  only  become  so  in  the 
manner  of  conducting  it.  But  for  the  purposes  of  this  de- 
murrer the  allegations  of  paragraph  VII  of  the  complaint 
are  conclusive  upon  the  defendant,  and  the  only  refuge  re- 
maining for  the  defendant  is  to  plead  that  the  acts  com- 
plained of  are  ultra  vires  the  municipal  corporation.  This 
in  fact  is  what  counsel  for  the  defendant  did  in  the  court 
below,  and  it  is  for  the  correction  of  the  error  in  so  holding 
that  this  appeal  is  prosecuted."  Appellant  limits  the  dis- 
cussion to  the  single  question:  Is  a  municipal  corporation 
liable  for  the  torts  of  its  agents  and  servants  whose  acts  are 
concededly  tdtra  vires  f  We  shall  confine  ourselves  to  this 
single  question  and  we  shall  also  assume,  as  conceded,  that 
the  acts  complained  of  were  vlira  vires.  We  take  it  when 
counsel  use  this  phrase  it  is  with  knowledge  of  its  import, 
i.  e.,  that  it  denotes,  in  the  present  case,  an  act  or  acts  of 
tort  done  on  behalf  of  the  corporation,  not  within  the  scope 
of  the  powers  conferred  upon  it.  It  is  charged  that  defendant 
wantonly,  willfully  and  with  intent  to  oppress  plaintiff  and 
to  compel  plaintiff  to  abandon  its  business  ''forcibly  and 
violently  cut,  uprooted,  threw  down,  broke  and  so  injured 
divers  parts  of  the  plant  and  property  of  the  plaintiff  as  to 
prevent  the  plaintiff  entirely  from  continuing  its  business 
aforesaid."  It  does  not  appear  by  direct  averment  whether 
this  was  pursuant  to  said  ordinances  and  orders  set  forth; 
nor  does  it  appear  that  the  alleged  injuries  were  done  by 
the  street  commissioner  pursuant  to  the  order  of  the  defend- 
ant ;  on  the  contrary,  it  appears  that  the  defendant  itself  did 
the  alleged  mischief  without  averring  other  agency  through 
whom  it  was  accomplished.  We  are  unable  to  discover  any 
lawful  authority  for  the  destruction  of  plaintiff's  properly 
in  the  manner  idleged.  That  it  was  idtra  vires  in  the  strictest 
sense  of  that  phrase  seems  dear. 
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Whatever  may  be  the  doctrine  in  other  jurisdictions,  it  is 
settled  law  in  this  state  that  a  municipality  cannot  be  held 
liable  for  injuries  to  private  property  thus  perpetrated.  The 
principle  was  applied  in  Wichman  v.  City  of  PtacervUle,  147 
Cal.  162,  [81  Pac.  537],  in  a  matter  of  contract  obligation, 
where  it  was  held  that  the  vltra  vires  acts  of  a  municipal 
corporation  are  absolutely  void;  and  we  believe  there  is  no 
distinction  in  the  application  of  the  principle  between  such 
acts  arising  out  of  contract  and  in  tort. 

In  Sievers  v.  San  Francisco,  115  Cal.  648,  [56  Am.  St. 
Eep.  153,  47  Pac.  687],  the  doctrine  of  rssp(mdeai  superior 
was  quite  fully  discussed,  where  the  injury  complained  of 
was  to  private  property,  resulting  from  certain  street  grad- 
ing. The  court  there  said:  ''In  the  performance  of  its  gov- 
ernmental or  public  functions,  the  corporation  is  either 
deemed  a  public  agency,  a  mandatary  of  the  state,  as  in 
Bamett  v.  Contra  Costa  County,  67  Cal.  77,  [7  Pac.  177], 
and,  therefore,  not  liable  to  be  sued  civilly  for  damages,  or 
it  is  considered,  in  the  performance  of  these  functions,  to  be 
clothed  with  sovereignty,  and  therefore  not  liable  in  an  ac- 
tion. (Lloyd  V.  Mayor  of  New  York,  5  N.  T.  369,  [55  Am. 
Dec.  347].)  Where  the  injury  results  from  the  wrongful  act 
or  omission  of  an  officer  charged  with  a  duty  prescribed  or 
limited  by  law,  the  officer  is  not  treated  as  the  servant  or 
agent  of  the  corporation  in  the  performance  of  the  duties 
enjoined,  but  is  held  to  be  the  servant  and  agent  of,  and  con- 
trolled by,  the  law,  and  for  his  acts  the  municipality  will  not 
be  held  liable. ' '  This  case  was  referred  to  in  Ukiah  v.  Vkiah 
Water  dt  Imp.  Co.,  142  Cal.  173,  [100  Am.  St.  Eep.  107,  76 
Pa&  773],  where  it  is  stated  to  be  the  established  rule  in 
thiA  state  that  a  municipality  is  not  liable  for  damages  oo- 
eanoned  by  the  negligence  of  its  officials  or  employees ;  citing, 
also,  Huffman  v.  San  Joaquin  Co.,  21  Cal.  426 ;  Chope  v.  City 
of  Eureka,  78  Cal.  588,  [12  Am.  St.  Rep.  113,  21  Pac.  364], 
In  Chope  v.  City  of  Eureka,  it  was  held  that  in  the  absence 
of  a  statutory  provision  imposing  the  liability,  a  municipal 
eorx>oration  is  not  liable  for  personal  injuries  to  individuals 
occasioned  through  the  neglect  of  the  officers  of  the  corpora- 
tion to  properly  perform  their  duties. 

Mr.  Dillon  says:  "If  the  act  complained  of  lies  wholly  out- 
dde  of  the  general  or  special  powers  of  the  corporation  as 
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conferred  in  its  charter  or  by  statute,  the  corporation  can 
in  no  event  be  liable  to  an  action  for  damages,  whether  it 
directly  commanded  the  performance  of  the  act  or  whether 
it  be  done  by  its  officers  without  its  express  command."  (2 
Dillon  on  Municipal  Corporations,  sec.  968.  See  Winhigler 
V.  City  of  Los  Angeles,  45  Cal.  36 ;  also  extended  note  in  God^ 
dard  ▼.  Inhabitants  of  Harpswell,  84  Me.  499,  [30  Am.  St. 
Rep.  373,  376,  24  Atl.  958].) 

Plaintiff  seems  to  have  been  careful  to  show  that  the  acts 
complained  of  were  outside  of  any  general  or  special  powers 
given  defendant,  and  to  frame  its  pleading  upon  the  theory, 
contended  for  now,  that  though  ultra  vires,  defendant  was 
liable  for  its  alleged  acts.  We  think  plaintiff  has  misconceived 
the  law  as  applied  in  this  state. 

The  judgment  is  affirmed. 

Harty  J.y  and  Burnett,  J.,  concurred. 


[C3lT.    No.  317.    Third  Appellate  District.— May  21,  1907.] 

PUTNAM  VISHER,  Administrator  of  Estate  of  SEBAS- 
TIAN  VISHER.  Deceased,  Appellant,  v.  I.  R.  WILBUR, 
Respondent. 

8TATCTTX     OF     LIMITATIONS — ACCOUNT     8TATEI>— TJNPAID     INTEREST     OH 

Babred  Note  Paid  anp  Subsendered. — Where  at  the  time  of  stat- 
ing an  account  purporting  to  be  for  unpaid  interest  on  a  note 
which  was  barred  by  the  statute  of  limitations,  and  which  had  been 
fullj  paid  and  surrendered  more  than  six  years  prior  to  such  ac- 
count stated,  the  cause  of  action  for  such  interest  ia  barred  bj 
section  337  of  the  Code  of  Civil  Procedure. 

Id. — ^Effect  of  Account  Stated— Operation  of  Statute. — ^As  soon  as 
an  account  ceases  to  be  open  and  the  balance  is  ascertained  and 
assented  to,  it  becomes  a  stated  account,  and  the  balance  is  at 
once  subject  to  the  operation  of  the  statute. 

l3>, — Evidence  upon  Account  Stated— Bab  of  Statute. — Upon  the 
theory  that  the  action  was  for  money  had  and  recdved  upon  an 
account  stated,  any  evidence  relevantly  bearing  upon  the  alleged 
bar  of  the  statute  pleaded  in  the  answer  was  admissible  to  show 
that  the  account  stated  was  for  interest  on  a  barred  note. 

Ito, — Trust  Theory  of  Complaint — ^Variance — Proof  of  Belation  of 
Debtor  and  Creditor. — ^A  trust  theory  of  the  plaintiff  as  to  the 
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monej  evidenced  bj  the  promiBsorjr  note  ii  at  variance  with  evi* 
dence  showing  simplj  and  only  the  relation  of  debtor  and  creditor 
between  the  parties,  and  that  the  particular  transaction  from  which 
the  alleged  indebtedness  aroaa  wai  in  no  manner  impreesed  with  the 
qualities  of  a  trust. 

Id. — AOKNOWLXDGMKNT  OT  DEBT — NVW  PBOMIBX — LiTTEBB  WBITTEH  TO 

HEOt — SxTBSKQUBNT  APPOINTMENT  AS  Adicinibtbatob. — ^Assuming 
that  letters  written  bj  the  supposed  debtor  to  a  single  heir  of 
the  creditor,  who  at  the  time  was  not  a  representative  of  the  estate, 
or  authorized  to  bind  it,  contained  language  which,  if  written  to 
the  creditor  or  his  personal  representative,  would  constitute  a 
sufficient  acknowledgment  to  take  the  debt  out  of  the  operation  of 
the  statute,  they  could  not  have  that  effect,  there  being  no  privity 
of  contract  between  the  debtor  and  the  heir;  and  the  subsequent 
appointment  of  the  heir  as  administrator  could  not  have  the  effect 
to  revive  the  right  of  action  because  of  such  prior  letters. 

Id. — ^Bevival  of  Babbe3>    Claiic — ^Wbitino    Essential — ^Ezpbesb    ob 

IMFUBD    PBOICISE — ^IJNEQUIVOGAIi    AGKNOWUDOHENT    OF    DEBT. — ^In 

order  to  revive  a  claim  which  is  barred  hj  statute,  a  writing  is 
essential,  and  it  must  contain  either  an  express  or  implied  promise 
to  pay  an  existing  debt.  In  the  absence  of  an  express  promise, 
the  acknowledgment  must  be  unequivocal,  and  must  contain  a 
direct  and  unqualified  admission  of  an  existing  debt  for  which  the 
party  is  liable,  and  which  he  is  willing  to  pay. 

ID.^ — ^iNSUmCIXNT     ACKNOWLXDaMENT— VaOUX    AND    CONDITIONAL    DEO- 

labation. — ^A  vague,  indeterminate  and  conditional  declaration  in 
a  letter  that  if  the  estate  has  any  valid  claim  against  the  writer 
he  will  pay  it  if  he  ever  gets  money  enough  to  do  so  does  not  con- 
stitute an  acknowledgment  from  which  even  a  conditional  promise 
to  pay  the  specific  debt  declared  upon  can  be  implied. 

Id. — Pleading — Evidence— Yabiangx  ik  Promise. — ^Where  one  new 
promise  is  set  forth  in  the  complaint,  the  plaintiff  cannot  recover 
upon  proof  of  another. 

Id. — Claim  Against  Estate — Cbedit  of  Account  Sued  xtpon — Sub- 
sisting Debt  Negatived. — A  claim  presented  by  the  defendant 
against  the  estate,  allowing  a  credit  for  the  account  sued  upon, 
and  showing  a  balance  due  from  the  estate  to  the  defendant,  does 
not  show  an  acknowledgment  of  any  subsisting  debt  as  to  such 
account,  but  expressly  negatives  such  inference. 

Id- — ^FiNDiNO  upon  Bab  op  Statute — Ruling  upon  Evidence  with- 
out Prejudice. — ^Where  a  finding  that  the  cause  of  action  was 
barred  by  the  statute  of  limitations  is  supported  by  the  evidence, 
any  rulings  upon  evidence  which  was  offered  and  received  on  the 
merits  of  the  case,  having  no  relation  to  the  plea  of  the  statutSi 
whether  erroneous  or  not,  were  without  prejudice. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    W.  B.  Nutter,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  H.  Carpenter,  for  Appellant 

S.  D.  Woods,  for  Respondent 

HABT,  J. — ^The  complaint  in  this  action  alleges:  "  •  •  • 
That  on  or  about  the  1st  day  of  January,  1894,  one  Sebas- 
tian Yisher  deposited  and  left  with  the  defendant,  I.  R.  Wil- 
bur, the  sum  of  $1,722.77,  lawful  money  of  the  United  States, 
upon  the  express  agreement  and  condition  that  the  same 
should  be  held  by  the  said  I.  R.  Wilbur  in  trust  for  the  said 
Sebastian  Yisher,  and  should  draw  interest  from  the  time 
of  such  deposit  to  the  time  of  payment  at  the  rate  of  seven 
per  cent  per  annum,  and  that  the  same  should  be  paid  to 
the  said  Sebastian  Yisher  upon  his  demand  therefor/'  Fol- 
lowing this  allegation  is  an  averment  that  on  the  first  day 
of  April,  1896,  the  defendant  rendered  to  the  deceased  an 
itemized  statement,  showing  the  original  balance  due  from 
said  defendant  to  said  Sebastian  to  be  the  sum  of  $1,993.95, 
and  also  showing  various  items  of  expenditure  made  by  de- 
fendant for  and  on  account  of  said  intestate  of  plaintiff,  ag- 
gregating the  sum  of  $1,309.60,  leaving,  at  the  time  of  the 
rendering  of  said  statement,  the  sum  of  $684.35  still  due 
and  unpaid.  It  is  this  last-mentioned  sum  which  the  plain- 
tiff in  his  complaint  alleges  to  be  the  money  held  by  defend- 
ant in  trust  for  the  benefit  and  use  of  his  intestate  during 
the  lifetime  of  the  latter.  By  the  complaint  we  are  informed 
that  Sebastian  Yisher  died  intestate  on  the  fifteenth  day  of 
November,  1898,  in  San  Joaquin  county,  and  that  on  the 
twenty-eighth  day  of  December,  1903,  the  plaintiff,  having 
previously  made  due  application  therefor,  was  granted,  by 
the  superior  court  of  San  Joaquin  county,  letters  of  admin* 
istration  upon  the  estate  of  said  deceased.  It  is  alleged  that, 
after  his  appointment  as  such  administrator,  the  plaintiff 
made  demand  upon  the  defendant  for  payment  to  and  settle- 
ment with  him,  as  such  representative  of  the  estate  of  the  de- 
ceased, of  the  amount  shown  to  be  the  balance  due  said  estate 
by  the  statement  rendered  to  deceased  in  his  lifetime  by  said 
defendant 
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The  answer  denies  that  the  defendant  is  or  was  indebted  to 
the  deceased  at  the  time  of  his  death  or  at  any  other  time,  or 
to  the  estate  of  said  deceased,  in  the  sum  mentioned  in  the 
complaint,  or  in  any  other  amount.  It  is  alleged  that  the  de- 
fendant, prior  to  the  death  of  said  Sebastian  Yisher,  paid  to 
the  latter  all  moneys  due  said  Visher  from  defendant.  There 
are  other  allegations  in  the  answer  directly  declaring  that  eer« 
tain  specified  sums  of  money  were  expended  by  the  defendant 
for  and  on  behalf  of  the  deceased  previous  to  his  death,  at 
the  latter 's  request,  and  that,  in  addition  to  such  expenditures, 
the  defendant  permitted  the  deceased,  during  his  life,  and 
for  a  long  time  prior  to  his  death,  to  collect  and  appropriate 
to  his  own  use  the  rents  of  a  certain  house  in  the  city  of 
Stockton,  of  which  defendant  was  the  owner,  the  total  sum 
of  said  rents  so  collected  by  deceased  being  $465.00;  that 
it  was  at  all  times  understood  between  them  that  the  rents  so 
collected  ''should  be  applied  in  payment  on  account,  or  in 
full,  as  the  case  might  be,  of  any  moneys  on  any  account  what- 
ever due  from  the  said  defendant  to  the  said  Sebastian 
Visher."  The  answer  also  pleads  the  statute  of  limitations, 
in  ''that  said  action  is  barred  by  the  provisions  of  section 
337  of  the  Code  of  Civil  Procedure." 

The  defendant  had  judgment,  from  which,  upon  a  bill  of 
exceptions,  plaintiff  presents  this  appeal. 

The  evidence  taken  consisted  mainly  of  the  testimony  given 
by  the  defendant  The  court  found  that  "it  is  not  true  that 
on  or  about  the  1st  day  of  January,  1894,  Sebastian  Visher 
deposited  and  left  with  the  defendant  the  sum  of  $1,722.77 
...  or  any  other  sum  upon  any  agreement  or  condition  that 
the  same  should  be  held  by  the  defendant  in  trust  for  said 
Sebastian  Visher;  that  it  is  not  true  that  on  or  about  the 
first  day  of  April,  1896,  or  at  any  other  time,  the  said  defend- 
ant made  or  gave  to  said  Sebastian  Visher  a  statement  in 
writing  of  the  amount  of  moneys  held  by  him  in  trust  for 
said  Sebastian  Visher  as  set  forth  and  alleged  in  said  com- 
plaint or  otherwise."  The  third  finding  of  the  court  is  ss 
follows:  "It  is  true  that  on  or  about  the  first  day  of  April, 
1896,  the  said  defendant  made  and  gave  to  Sebastian  Visher 
the  written  statement  of  account  in  the  words  and  figures 
as  set  forth  in  said  complaint,  and  that  said  written  statement 
of  account  was  made  and  given  by  the  said  defendant  to  said 
Sebastian  Visher  as  the  written  statement  of  account  of  the 
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or,  perhaps  more  correctly  speaking,  the  attempted  order  com- 
mitting the  petitioner  for  the  crime  of  assault  to  commit 
murder,  an  idle  and  nugatory  and  void  act  and  the  informa- 
tion thus  filed  insufficient  to  confer  upon  the  sax)erior  court 
jurisdiction  to  try  said  petitioner  thereunder  T  The  power 
of  the  court,  ux>on  setting  aside  an  information  for  the  reason 
that  it  does  not  charge  the  offense  for  which  the  prisoner  has 
been  committed,  or  because  of  any  irregularity  in  the  order 
of  commitment,  to  order  a  new  information  to  be  filed,  or 
directing  any  irregularity  in  the  order  of  commitment  to 
be  rectified  by  the  magistrate,  and  a  new  information  baaed 
thereon  filed,  is  unquestioned  and  conceded.  (Pen.  Code, 
sees.  997,  998;  People  v.  Thompson,  84  CaL  601,  [24  Pac. 
384] ;  Ex  parte  Wdpole,  85  CaL  362,  [24  Pac.  657] ;  People 
V.  Lane,  101  CaL  515,  [36  Pac.  16].)  If  section  809  of  the 
Penal  Code  could  be  held  to  be  applicable  to  a  case  where 
an  information  has  been  dismissed  or  set  aside  and  a  new 
one  directed  by  the  court  to  be  filed  in  its  place,  and  such 
new  information  is  filed  more  than  thirty  days  after  the  time 
at  which  the  order  of  commitment  was  made,  we  are  of  the 
opinion  that  the  conditions  which  gave  rise  to  the  necessity 
for  the  filing  of  the  new  information  after  the  thirty  days 
after  the  original  order  of  commitment  has  been  made  con- 
stitute the  **good  cause"  contemplated  by  section  1382, 
itipra^  as  an  excuse  for  a  failure  to  file  the  information  within 
the  time  prescribed  by  said  section  809,  supra.  But  it  seems 
to  us  that  the  supreme  court  has  settled  this  question  in  a 
number  of  cases.  In  the  case  of  People  v.  Lee  Look,  143 
Cal.  221,  [76  Pac.  1029],  the  court,  spealring  through  Mr. 
Justice  McFarland,  says:  "There  is  nothing  in  the  point 
that  the  second  information  was  not  filed  within  thirty  days 
after  appellant  was  held  to  answer.  The  provision  of  section 
809  of  the  Penal  Code  has  no  reference  to  the  new  informa- 
tion which  may  be  directed  by  the  court  after  a  demurrer 
sustained  to  the  information.*'  There  can  be  no  distinction 
upon  principle  between  the  case  of  a  demurrer  sustained 
to  an  information  and  where  the  information  haa^  upon  mo- 
tion, been  set  aside. 

In  the  case  of  Begerow,  (133  CaL  349,  [85  Am.  St  Eep. 
178,  65  Pac.  828]),  the  court,  among  otiier  things,  said: 
"  .  .  .  And,  indeed,  a  mistrial  is  not  a  trial,  within  the 
meaning  of  the  constitution  or  statutory  provision.    The  fact 
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that  there  has  been  <m  attempted  triai  may  constitute  the  good 
cause  which  the  prosecution  is  required  to  show  to  excuse 
delay.  .  ,  .  ''  (Italics  onn.)  So,  as  we  have  suggested,  the 
fact  that  the  district  attorney  has  attempted  to  file  an  in- 
formation within  the  thirty  days  and  has  failed,  should  be, 
we  think,  sufficient  cause  to  excuse  the  delay  which,  but  for 
the  order  of  the  superior  court  setting  aside  the  information — 
an  order  which  the  law  commanded  should  be  made — ^would 
not  have  occurred. 

In  the  cases  of  People  ▼.  Thompson,  84  Cal.  601,  [24 
Pac.  657],  and  People  v.  Lane,  101  Cal.  515,  [86  Pac.  16], 
and,  in  short,  in  every  case  where  the  point  has  been  presented 
to  and  noticed  by  the  court,  it  is  declared  that  there  is  no 
necessity,  after  an  order  setting  aside  an  information,  upon 
the  ground  of  irregularity  in  the  order  of  commitment,  to  go 
into  another  examination  of  the  charge  in  order  to  justify  the 
filing  of  a  new  information.  It  would  certainly  entail  upon 
both  the  people  and  the  defendant  great  inconvenience  and 
expense  if  a  re-examination  of  the  charge  were  necessary 
where  an  information  had  been  set  aside  or  dismissed  because 
of  some  irregularity  in  the  order  of  commitment  or  by  reason 
of  a  failure  of  the  district  attorney  to  keep  within  the  terms 
of  the  order  of  commitment  in  drafting  and  filing  the  in- 
formation. The  legislature  could  have  had  no  such  intention, 
and  surely  there  can  be  found  no  reason  for  justifying  the 
courts  in  giving  the  law  a  construction  which  would  produce 
a  result  so  unnecessary.  But  such  a  construction  would  in- 
evitably be  required  if  the  true  rule  is,  as  contended  by  peti- 
tioner, that  a  second  information,  directed  to  be  filed  in  the 
place  of  one  filed  within  the  time  but  set  aside,  must  be  filed 
within  thirty  days  after  the  order  of  commitment  is  made. 

For  the  foregoing  reasons  the  writ  will  be  discharged  and 
petitioner  remanded. 

Chipman,  P,  J.,  and  Bumetti  J^  concurred. 
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prayer  of  the  complaint,  while,  of  course,  not  the  test  for  the 
determination  of  the  appropriate  relief  demanded  by  the  alle- 
gations of  the  complaint,  in  efFect  asks  for  a  judgment  for 
money  had  and  received  on  account  stated.  The  evidence, 
the  court  finds,  shows  that  the  transaction  involving  the  exe- 
cution of  the  promissory  note  by  the  defendant  to  the  de- 
ceased was  closed  on  the  9th  of  August,  1890,  on  which  day 
the  defendant  paid  to  Yisher  the  sum  of  $7,475,  and  received 
from  the  latter  the  note  and  a  receipt  acknowledging  payment 
''in  full  of  all  demands  to  date/'  The  defendant  testified 
that,  about  two  years  after  the  circumstance  of  the  payment 
by  him  to  Yisher  of  the  sum  of  $7,475.00,  the  latter  visited 
him  at  his  office  in  San  Francisco,  and  declared  that  he  had 
spent  all  his  money  and  was  therefore  without  means;  that 
he  was  apprehensive  that  he  would  not  leave,  upon  his  death, 
sufficient  means  with  which  to  defray  his  funeral  expenses, 
etc.  The  defendant  thereupon  assured  Yisher  that  he  (de- 
fendant) would  attend  to  the  matter  of  funeral  expenses, 
and  that  he  (Yisher)  would  never  want  for  the  necessities  of 
life  while  he  lived  so  long  as  defendant  had  means.  The  lat- 
ter then  said  to  Yisher  that  there  was  still  due  him  (Yisher) 
from  defendant  on  the  note  surrendered  on  the  9th  of  Au- 
gust, 1890,  by  Yisher  to  defendant,  interest  amounting  ap- 
proximately to  the  sum  of  $1,700,  and  that  he  (defendant) 
would  pay  such  interest,  and  render  to  him  (Yisher)  a  writ- 
ten statement  to  that  effect.  Yisher  insisted  that  defendant 
owed  him  nothing,  and  declared  that  defendant  had  already 
done  too  much  for  him.  The  deceased  said,  however,  that  if 
the  defendant  would  send  him  a  statement,  pretending  to 
show  sufficient  money  due  him  from  defendant  to  meet  his 
funeral  expenses,  he  might,  by  being  able  to  exhibit  such 
statement,  receive  better  treatment  at  home.  Thereafter,  and 
in  pursuance  of  that  understanding,  the  defendant  prepared 
and  sent  the  deceased  the  written  statement  set  out  in  the 
complaint. 

It  is  thus  apparent  that,  whatever  might  have  been  the 
reason  or  motive  of  defendant  in  sending  to  deceased  the 
statement  in  question,  the  document  constituted,  if  anything, 
an  adjustment  of  the  accounts  between  the  parties.  And,  "as 
soon  as  an  account  ceases  to  be  open,  and  the  balance  is  as- 
certained and  assented  to,  it  becomes  a  stated  account,  and 
the  balance  is  at  once  subject  to  the  operation  of  the  statutej 
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and  an  account  becomes  a  stated  account  when  it  is  famished 
to  another  and  he  retains  it  for  a  long  time  without  objec- 
tion, as  well  as  where  the  parties  mutually  agree  upon  a  bal- 
ance.'^  (Wood  on  Limitations,  3d  ed.,  sec.  280;  Angell  on 
Limitations,  sec.  150;  Auzerais  v.  Naglee,  74  Cal.  68,  [15  Pac. 
871].) 

But  counsel  for  appellant,  evidently  persuaded  that  the 
trust  theory  of  his  complaint  is  utterly  untenable  under  the 
evidence  adduced,  contends  that  several  letters  written  by  the 
defendant  and  a  claim  filed  by  him  against  the  estate  of  the 
deceased,  which  were  received  in  evidence,  amount  to  such  an 
acknowledgment  in  writing  of  the  proscribed  liability  as  to 
warrant  the  implication  of  a  new  promise,  and  thus  the  right 
of  action  thereon  has  been  revived.  These  letters  were,  with 
one  exception,  written  prior  to  the  appointment  of  plaintiff 
as  administrator  of  the  estate  of  the  deceased,  and  all  of 
them,  with  the  exception  of  one,  which  was  written  to  plain- 
tiff's wife,  were  addressed  to  the  plaintiff.  Assuming  that 
those  written  prior  to  appellant's  appointment  as  adminis- 
trator contain  language  which  would  constitute,  if  written 
to  the  creditor  or  his  agent  duly  authorized  to  act  for  him 
with  reference  to  the  particular  matter,  a  sufficient  acknowl- 
edgment to  take  the  debt  out  of  the  operation  of  the  statute, 
we  cannot  see  how  such  letters,  having  been  addressed  to  per- 
sons between  whom  and  the  defendant  there  was  no  privity 
of  contract,  could  in  any  view  have  the  effect  of  reviving  the 
right  of  action  upon  the  indebtedness  pleaded  and  to  which 
it  is  claimed  they  refer.  The  plaintiff,  at  the  time  of  the 
receipt  of  the  letters,  while  interested  as  an  heir  in  whatever 
estate  the  deceased  might  have  left,  was  not  an  agent  or  rep- 
resentative of  or  otherwise  duly  authorized  to  act  for  and  in 
behalf  of  the  estate.  The  test  would  be,  it  seems  to  us,  was 
the  party  to  whom  the  acknowledgment,  if  any,  was  made 
legally  competent  to  make  a  contract  with  respect  to  the  sub- 
ject as  to  which  the  statute  had  runt  Could  the  plaintiff, 
before  appointment  as  administrator,  have  legally  negotiated 
and  consummated  a  binding  contract  in  behalf  of  the  estate  t 
'^ Under  the  modem  rule,"  says  Wood  on  Limitations,  third 
edition,  section  79,  "that  an  acknowledgment  or  promise  must 
be  such  as  fairly  raises  an  implied  promise  to  pay  the  debt, 
it  follows  as  a  matter  of  course  that  the  acknowledgment  or 
promise  must  not  only  be  made  by  a  person  legally  competent 
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to  contract,  but  must  also  be  made  to  the  creditor  himself, 
or  some  person  duly  authorized  to  act  for  him  in  that  r^ard, 
so  that  a  new  contract,  resting  upon  the  old  one  for  its  con- 
sideration, may  be  set  up  in  reply  to  the  statute,  if  it  is 
pleaded  by  the  defendant;  and  if  it  is  made  to  an  agent  of 
the  creditor,  in  order  to  make  it  operative,  it  must  appear 
that  the  debtor  at  the  time  knew  that  the  person  to  whom  the 
acknowledgment  or  promise  was  made  was  acting  as  the  agent 
of  the  creditor."  (See,  also,  Farrell  v.  Palmer,  36  Cal,  189, 
and  Biddel  ▼.  Brizzolara,  64  Cal.  354,  [30  Pac.  609].) 

But  even  if  these  letters,  so  addressed  to  plaintiff  before 
he  became  vested  with  any  legal  power  over  the  estate  and  its 
affairs,  could  properly  be  construed  to  have  been  addressed  to 
one  having  the  authority  to  contract  for  the  estate  (and  it 
seems  that  upon  principle  they  cannot  be  so  construed),  it  is 
clear  that  their  language  cannot  be  construed  either  into  an 
express  promise  to  pay,  or  an  acknowledgment  from  which 
a  promise  to  pay  the  old  debt  can  be  implied  by  the  law. 
There  is  nothing  in  the  language  of  the  letters  which  indicates 
that  they  refer  to  the  particular  claim  upon  which  plaintiff 
declares  with  that  clearness,  directness  and  distinctness  made 
requisite  in  such  a  case  by  the  law,  nor,  in  fact,  is  it  even  of 
that  direct,  distinct  and  unequivocal  nature  as  to  any  pre- 
existing liability  which  is  essential  to  an  acknowledgment 
from  which  the  law  may  imply  a  promise.  It  is,  of  course, 
well  understood  that,  in  order  to  resuscitate  a  cause  of  ac- 
tion which  has  once  been  relegated  to  a  state  of  repose  by  the 
operation  of  the  statute  of  limitations,  it  is  necessary  under 
the  law  (Code  Civ.  Proc.,  sec.  360)  that  there  must  have 
been  executed,  as  to  the  debt,  obligation  or  liability  originally 
giving  rise  to  such  cause  of  action,  an  instrument  in  writing, 
signed  by  the  party  to  be  charged.  This  is  not  only  true, 
but  where  there  is  no  express  promise,  such  instrument  must 
contain  an  acknowledgment  from  which  the  law  may  imply 
a  promise  to  pay.  {Biddel  v.  Brizzolara,  56  Cal.  382.)  And 
such  acknowledgment  must  be  a  direct  and  unqualified  ad- 
mission of  an  existing  debt  which  the  party  is  wiUing  to  pay, 
(Biddel  v.  Brizzolara,  56  Cal.  382;  McCormack  v.  Broum,  36 
Cal.  180,  [95  Am.  Dec.  170] ;  Farrell  v.  Palmer,  36  Cal.  187.) 
^'If  there  be  no  express  promise,  but  a  promise  is  to  be  raised 
by  implication  of  law  from  the  acknowledgment  of  the  party, 
such  an  acknowledgment  ought  to  contain  an  unqualified  and 


May,  1907.]  Vishbb  v.  Wilbub.  671 

direct  admission  of  a  previons  subsisting  debt,  which  the  party 
is  liable  and  willing  to  pay.  If  there  be  accompanying  dr- 
cumstances  which  repd  the  promise  or  intention  to  pay;  if 
the  expressions  be  equivocal,  yague  and  indeterminate,  leading 
to  no  certain  conclusion,  but  at  best  to  probable  inferences, 
which  may  affect  different  minds  in  different  ways,  we  think 
they  ought  not  to  go  to  a  jury  as  evidence  of  a  new  promise 
to  revive  the  cause  of  action.''  (Mr.  Justice  Stoiy  in  Bell  v. 
Morrison,  1  Pet.  (U.  S.)  362.) 

The  first  letter  addressed  to  the  plaintiff  by  the  defendant 
upon  the  subject  of  the  alleged  debt  due  the  estate  from  de- 
fendant was  written  under  date  of  May  18,  1903 — over  seven 
months  prior  to  plaintiff's  appointment  as  administrator, 
etc. — ^and  was  evidently  occasioned  by  a  demand  made  upon 
defendant  for  a  settlement  of  the  balance  which  appeared 
to  be  due  the  deceased  from  the  statement  referred  to.  This 
letter,  which  is  of  considerable  length  (and  which  was  ad- 
mitted in  evidence  upon  the  offer  of  the  defendant),  from  its 
beginning  to  its  conclusion,  repeatedly  declares  that  at  the 
time  of  the  death  of  plaintiff's  intestate  the  latter  was  in- 
debted to  the  defendant  in  a  large  sum  of  money,  and  that 
the  defendant  owed  the  deceased  nothing  at  the  time  of  his 
death.  This  statement,  he  asserts,  he  could  establish  to  the 
satisfaction  of  plaintiff  if  the  latter  would  call  at  his  office 
and  inspect  his  books  and  papers  showing  the  accounts  be- 
tween the  deceased  and  the  defendant.  A  garbled  quotation 
from  this  letter  by  appellant  in  his  brief,  embracing  only 
a  part  of  the  only  sentence  in  the  letter  upon  which  he  could 
place  any  construction  favorable  to  his  contention,  can  afford 
him  no  comfort,  because  there  is  nothing  in  the  quoted 
language  from  which  any  sort  of  an  acknowledgment  of  the 
old  debt  may  be  drawn.  The  second  letter,  under  date  of 
June  12,  1903,  written,  it  will  be  noticed,  over  six  months 
before  plaintiff  was  appointed  administrator  of  the  estate, 
reiterates  the  denial  that  defendant  was  in  any  way  or  to 
any  extent  indebted  to  Yisher  at  his  death.  The  letter  dated 
March  15,  1904,  addressed  to  plaintiff,  is  brief  and  reads 
as  follows:  **Dear  Sir  and  Brother:  Your  favor  of  the  14th 
is  just  received  and  noted.  In  answer  will  say  that  if  the 
Visher  estate  has  any  valid  claim  against  me  I  will  pay  it 
if  I  ever  get  money  enough  to  do  so.  Please  send  me  the 
elaim.*'    There  was  also  received  in  evidence  a  letter  dated 
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October  14,  1900,  signed  by  the  defendant  and  addressed  to 
the  wife  of  plaintiff,  which  letter,  even  if  it  were  material 
to  the  issue  here,  does  not  refer,  either  directly  or  indirectly, 
so  far  as  it  may  be  determined  from  the  language  of  the  letter 
itselfy  to  the  claim  relied  upon  in  the  complaint.  It  is  thus 
to  be  observed  that  the  only  one  of  the  mentioned  letters 
upon  which  appellant  can  by  any  possibility  rest  the  oon- 
tention  that  the  defendant  has  aclmowledged  the  claim  relied 
upon  in  this  action,  is  the  one  dated  March  15,  1904,  written 
after  letters  of  administration  had  been  issued  to  plaintiff. 
This  letter,  it  must  be  apparent  from  an  inspection  thereof, 
is  not  an  unqualified  and  unconditional  acknowledgment  by 
defendant  of  any  claim  or  debt  which  might  have  existed 
against  him  in  favor  of  the  deceased  or  his  estate.  Construed, 
as  it  should  be,  in  connection  with  the  defendant's  letters 
of  May  18,  1903,  and  June  12,  1903,  in  which,  as  seen,  he 
made  an  unqualified  denial  of  any  indebtedness  of  whatsoever 
nature,  and  particularly  of  the  debt  in  dispute,  this  letter 
plainly  means  that,  while  denying,  because  not  aware  of,  the 
existence  of  any  claim  upon  him  by  the  Visher  estate,  the 
defendant  would  be  willing  to  pay  any  valid  claim  which  he 
might  be  convinced  said  estate  held  against  hint  There  is 
nothing  in  the  letter  from  which  it  can,  with  any  show  of 
reason,  be  implied  that  the  defendant  admitted  the  validity 
of  or  promised  to  pay  the  claim  sued  upon,  or  any  part 
thereof.  As  we  have  seen  and  as  is  obvious,  the  letter  neither 
in  terms  nor  by  reasonable  implication  refers  to  the  specific 
claim  upon  which  the  action  is  brought.  The  language  of 
the  letter  constitutes  neither  an  express  promise  nor  an  ac- 
knowledgment from  which  the  law  could  imply  a  promise. 
It  is  a  vague,  indeterminate  and  conditional  declaration 
that  if  the  estate  has  any  valid  claim  against  the  defendant, 
he  *'will  pay  it,  if  I  ever  get  money  enough  to  do  so."  The 
letter  in  question  does  not,  in  fact,  contain  an  acknowledgment 
from  which  even  a  conditional  promise  to  pay  the  specific 
debt  declared  upon  could  be  implied.  But  if  the  letter  could 
be  so  construed,  such  conditional  promise  is  not  the  promise 
pleaded.  ' '  In  an  action  brought  upon  one  promise  a  plaintiff 
cannot  recover  upon  proof  of  another."  {Curtis  v.  City  of 
Sacramento,  70  Cal.  416,  [11  Pac.  748] ;  Rodgers  v.  Byers, 
127  Cal.  531,  [60  Pac.  42],  and  cases  therein  cited.) 
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There  is  no  merit  in  the  point  that  the  claim  filed  by  the 
defendant  against  the  estate  of  the  deceased  after  the  ap- 
pointment and  qualification  of  the  administrator  carries  with 
it  an  acknowledgment  of  the  old  debt.  The  claim  consists 
of  an  itemized  statement  of  expenditures  made  by  the  de- 
fendant for  and  on  account  of  the  deceased  in  his  lifetime 
and  a  balance  due  defendant  of  $209.84  after  deducting  the 
sum  of  $684.35  in  favor  of  the  deceased  from  the  total  amount 
of  $894.19,  claimed  to  have  been  so  expended  for  deceased 
l^  the  defendant.  The  claim  does  not,  it  is  readily  seen, 
acknowledge  any  indebtedness  to  the  deceased  or  the  estate, 
but,  on  the  contrary,  negatives  such  inference,  and  would  not, 
of  course,  have  been  filed  but  for  the  claim  of  the  defendant 
that  the  estate  was  indebted  to  him  and  not  he  to  the  estate. 

Complaint  is  made  that  the  court  erred  in  a  number  of 
rulings  upon  the  admissibility  of  evidence  to  the  prejudice 
of  appellant's  rights.  We  have  examined  the  record  with 
care,  and  have  found  no  errors  prejudicial  to  appellant,  either 
in  the  rulings  or  the  findings  of  the  court.  The  evidence, 
as  previously  stated,  fully  supports  the  findings,  and  from 
every  standpoint  from  which  the  record  may  be  viewed,  we 
think  the  judgment  is  in  perfect  harmony  with  the  facts  and 
the  law. 

The  judgment  appealed  from  will,  therefore,  be  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  June  20,  1907,  and  the  following 
opinion  was  then  rendered  thereon: 

HART,  J. — It  is  conceived  proper,  in  denying  the  petition 
for  a  rehearing  herein,  to  add  to  what  has  been  said  in  the 
main  opinion  that,  from  our  original  examination  of  the  record 
in  this  cause  we  felt  justified  in  concluding  that  the  trust 
theory  of  the  complaint  was  adopted  for  no  other  retison  than 
to  obstruct  the  successful  interposition  of  the  statute  of  limitar 
tions  against  plaintiff's  right  of  action.  We  concluded,  from 
what  we  conceived  to  be  a  painstaking  examination  and  care- 
ful analysis  of  the  complaint,  that  the  facts  pleaded,  with  the 
exception  of  a  few  general  averments  amounting  to  mere  con* 
elusions  of  the  pleader,  failed  to  show  the  transaction  between 
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the  deceased  and  the  defendant  to  have  been  of  a  fidnciaiy 
nature.  The  evidence,  as  disclosed  hy  the  record,  fully  sua- 
taioB  this  conclusion.  We  were  convinced  that  the  relations, 
if,  indeed,  any  at  all  existed  at  the  time  of  Yisher's  death, 
between  the  defendant  and  the  deceased,  were  merely  those 
of  ordinary  debtor  and  creditor,  bearing  none  of  the  essential 
characteristics  of  a  trusty  except  the  bare  fact,  as  alleged, 
of  the  possession  of  money  belonging  to  the  deceased  by  the 
defendant.  Under  this  view  of  tlie  record,  the  evidence,  we 
think,  irrefragably  established  a  bar  to  the  action  under  the 
terms  of  section  337  of  the  Code  of  Civil  Procedure.  Upon 
the  theory  that  the  action  was  for  monesy  had  and  received 
upon  a  stated  account,  any  evidence  relevantiy  bearing  upon 
the  question  of  the  alleged  bar  was  admissible.  Of  equal 
soundness  is  the  proposition  that  the  moment  the  court  finds, 
upon  sufficient  evidence,  that  the  claim  that  an  action  is  barred 
by  the  statute  is  sustained,  and  that  such  special  plea  is,  there* 
fore,  well  taken,  any  evidence  that  might  have  been  offered 
and  received  in  response  to  the  issues  upon  the  merits  of  the 
case,  such  evidence  having  no  bearing  whatever  upon  the 
special  plea  in  bar,  is,  whether  improperly  admitted  or  not, 
of  no  consequence,  and  errors  in  the  rulings  of  the  trial 
court  in  admitting  or  rejecting  evidence  so  confined  to  the 
merits  are  without  significance  or  prejudice  to  any  rights 
of  the  plaintiff  or  party  against  whom  such  rulings  are  made. 
But  counsel  argues  in  his  petition  that  the  errors  of  the  trial 
eourt  in  the  admission  and  rejection  of  evidence  *' become  the 
more  apparent''  if,  as  we  have  held,  the  action  is  on  an  ac- 
count stated,  and  adds:  '*We  have  already  pointed  out  in 
the  petition  that  where  an  account  is  stated  between  the 
parties  thereto,  it  cannot  be  disputed,  questioned,  modified 
or  changed  except  for  mistake  or  fraud,  which  must  be  set 
up  in  the  pleadings.''  This  contention  goes  to  the  merits  of 
the  case,  and,  as  we  have  suggested,  has  no  force  in  its  ap- 
plication to  the  evidence  bearing  upon  the  special  plea  in 
bar.  It  is  only  the  statement  of  a  cardinal  rule  of  evidence 
to  say  that  any  competent  proof  was  admissible  which  would 
show  or  tend  to  show  that  the  debt  declared  upon  was  created 
at  such  point  of  time  with  reference  to  the  time  of  the  com- 
mencement of  the  suit  as  would  bar  a  right  of  action  thereon. 
And  the  defendant,  if  he  so  elected,  could  entirely  ignore 
the  issues  involving  the  merits  of  the  ease  and  rely  aole^ 
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upon  his  special  plea  in  bar.  The  record  in  this  case  discloses 
no  errors  in  the  ruling;s  of  the  court  admitting  evidence  di- 
rected to  the  issue  tendered  by  the  special  plea. 

The  point  made  by  appellant  in  his  original  argument,  and 
vigorously  renewed  in  his  petition,  that  the  filing  by  the  de« 
fendant  against  the  estate  of  a  claim,  showing  that  at  one 
time  defendant  was  indebted  to  the  deceased,  but  that  through 
disbursements  of  certain  moneys  for  and  on  behalf  of  de- 
ceased by  the  defendant  the  latter  became  a  creditor  rather 
than  a  debtor  of  the  deceased,  is  an  acknowledgment  of  the 
debt,  and  restores  to  plaintiff  a  right  of  action  for  the  same, 
is,  we  think,  without  merit,  and  so  plainly  did  it  so  appear 
to  us  in  our  original  investigation  of  the  record  that  we  did 
not  feel  called  upon  to  give  it  extended  notice  in  the  main 
•pinion.  Counsel,  however,  seems  to  give  the  question  such 
serious  consideration  in  his  petition  for  a  rehearing  that  we 
feel  justified  in  giving  it,  briefly,  further  attention.  The 
argument  is  that  the  items  set  forth  in  the  claim  and  which 
show  money  to  have  been  paid  out  for  the  benefit  of  the  de- 
ceased by  the  defendant,  and  which  were  so  set  out  in  said 
claim  as  a  setoff  to  any  amount  which  might  at  one  time 
have  been  due  deceased,  cannot  be  considered,  because  they 
had  not  been  presented,  as  required  by  law,  to  the  admin- 
istrator of  the  estate  of  said  deceased  for  allowance  and  pay- 
ment; that  "such  claims  cannot  be  pleaded  in  bar  of  any 
action,  or  paid  until  they  have  been  thus  presented,  and  either 
allowed  or  disallowed";  that,  therefore,  the  admission  in  said 
claim  of  the  original  indebtedness  to  the  deceased  constitutes 
an  acknowledgment  from  which  the  law  will  imply  a  promise 
to  pay  the  debt;  hence  the  right  of  recovery  thereon  in  the 
plaintiff  is  revived.  The  view,  briefly  expressed,  as  to  this 
point  in  the  original  opinion,  was  that  there  could  be  no  such 
acknowledgment  of  an  "outlawed''  debt  as  would  restore  a 
lost  right  of  action  thereon,  where  a  party  files  or  submits 
in  writing  against  another  a  claim,  as  to  which  an  action 
could  not  be  maintained  for  any  legal  reason,  said  claim 
showing  a  mutual  account,  according  to  which  it  appears  that 
at  one  time  the  claimant  was  indebted  to  the  party  against 
whom  it  is  presented,  but  that  the  latter,  at  the  time  of  the 
filing  or  submission  of  such  claim,  is  indebted  to  the  claimant. 
How  can  such  a  claim  be  construed  to  be  an  acknowledgment 
of  an  old  debt  when  the  defendant  by  the  very  nature  of 
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said  claim  in  effect  says:  ''Instead  of  being  indebted  to  the 
plaintiff  the  latter  is  indebted  to  me"T    It  must,  of  course, 
be  clear  to  the  most  obtuse  understanding  that  by  filing  the 
claim  it  was  the  intention  of  the  defendant  to  convey  the 
notion  that  the  plaintiff's  intestate  was  indebted  to  him  and 
not  he  to  the  estate.    There  is  but  one  sensible  interpretation 
of  the  language  of  the  claim  filed  against  the  estate  by  the 
defendant,  and  that  is  that  the  defendant  not  only  claims, 
but  in  substance  declares,  that  he  is  in  no  way  indebted  to 
said  estate  in  any  sum  or  amount  whatsoever.    The  contention 
that  the  items  in  said  claim  puriH)rting  to  have  been  ex- 
pended for  the  benefit  of  deceased  by  defendant  are  barred, 
or  constitute  an  otherwise  illegal  demand  upon  the  estate, 
cannot  affect  the  determination  of  the  question  we  are  con- 
sidering.   Let  it  be  granted  that  those  items  are  barred  and 
that  the  defendant  could  not  maintain  an  action  upon  them. 
The  decision  of  the  question  here  can  in  no  manner  or  degree 
be  influenced  by  that  fact.     The  sole  question  is  as  to  the 
effect  of  the  language  of  the  claim  so  filed.    Does  it  admit 
an  old  or  any  indebtedness,  or  does  it  deny  itT    It  seems  to 
us  that  there  can  be  no  two  sides  to  the  question.    A  declarar 
tion  in  writing  in  whatever  form  of  language  it  may  be  made 
cannot  revive  a  right  of  action  once  barred,  unless  it  involves 
an  express  promise  to  pay  the  debt,  or  an  acknowledgment 
from  which  the  law  will  imply  a  promise.    And,  as  we  have 
seen  from  an  examination  of  the  authorities  cited  in  the  main 
opinion,  such  acknowledgment  must  be  clear,  distinct  and 
direct — ^not  vague,  indetermiDate  and  uncertain.    It  will  not 
be  contended   that  the  claim   contains  language  expressly 
promising  to  pay  the  debt,  to  recover  which  the  suit  is  brought, 
and,  as  previously  suggested,  the  very  nature  of  the  document 
itself — tiie  very  intrinsic  character  of  it,  in  purpose   and 
effect— completely  negatives  the  idea  of  an  admission  of  any 
acknowledgment  of  an  indebtedness  to  the  deceased  or  his 
estate  by  the  defendant. 
The  petition  for  a  rehearing  is  denied. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  18,  1907. 
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[Grim.    No.  84.    Firat  Appellate  Dutriet-— Maj  24,  1907.] 

Ex  Parte  WALTER  SWEETMAN,  on  Habeas  Corpus. 

BBKXLST    GHABTKI — ^PBOVISION    AUTHOBIZINO    PBNALTT     VQB    TT.T.W1AT. 

Sau  ov  LiguoBs— CoNruoT  with  Pinal  (3o»b. — Thb  eharter  of 
th«  town  of  Berkeley,  having  been  adopted  prior  to  the  amendment 
of  1896  to  the  eonstitntiony  waa  lubject  to  general  laws;  and  the  trus 
tees  had  no  power  thereunder  to  pass  an  ordinance  affixing  a  penalty 
for  the  sale  of  liquors  without  a  license  in  eonflict  with  the  Penal 
Code,  and  the  original  invalidity  of  snch  power  was  not  affected  by 
that  amendment. 

Id.— -Void  Pinai;it  Undib  Oedikancs— Conviotion  Undsb  Penal 
CODB. — ^A  conviction  in  the  justice's  court  of  the  town  of 
Berkelay  of  a  misdemeanor  for  the  sale  of  liquor  without  a  license, 
as  required  by  an  ordinance  of  the  town,  containing  a  void  pennl 
elausoy  is  valid  under  the  Penal  Code,  and  the  higher  penalty  af- 
fixed therein  may  be  imposed. 

PETITION  for  discharge  upon  writ  of  habeas  corpus 
under  a  judgment  imposed  in  the  justice's  court  of  Berkeley, 
Alameda  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

Brewton  A.  Hayne,  and  Roland  C.  Becsey,  for  Petitioner. 

Redmond  C.  Staats,  for  Respondent 

HALL,  J. — ^Petitioner  asks  to  be  discharged  from  custody 
under  a  judgment  rendered  by  the  justice  court  of  the  town 
of  Berkeley,  upon  his  conviction  of  a  misdemeanor  for  main- 
taining a  place  where  alcoholic  liquors  were  sold,  without  hav- 
ing a  bcense  therefor  as  required  by  the  ordinance  of  the  town 
of  Berkeley. 

The  judgment  imposes  a  fine  of  $500  upon  petitioner,  with 
the  usual  alternative  of  imprisonment  not  exceeding  six  months 
in  default  of  payment. 

It  is  insisted  by  petitioner  that  both  the  charter  of  the  town 
of  BerkelQT  and  the  ordinance  under  which  petitioner  was 
prosecuted  limit  the  fine  that  may  be  imposed  to  the  sum  of 
$300,  and  that  therefore  the  judgment,  being  for  a  greater 
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sum,  is  void.  On  the  other  hand,  respondent  insists  that  the 
offense  committed  by  petitioner  is  made  punishable  by  the 
general  law  of  the  state,  to  wit,  sections  19  and  435  of  the 
Penal  Code,  and  that  said  sections  are  controlling,  and  as 
the  judgment  is  in  terms  authorized  by  said  sections  it  is 
valid. 

No  point  is  made  by  petitioner  that  the  complaint  does  not 
charge  petitioner  with  carrying  on  a  business  without  having 
a  license  therefor,  or  that  the  ordinance  does  not  require  a 
person  conducting  such  business  to  have  a  license  therefor. 
We  have,  therefore,  not  critically  examined  the  ordinance  or 
the  complaint  in  this  respect.  (But  see  Ex  parte  Mansfield, 
106  Cal.  400,  [39  Pac.  775].) 

The  charter  of  the  town  of  Berkeley  is  a  "Preeholdrs" 
Charter  adopted  in  1895,  and  therefore  antedates  the  amend- 
ment to  the  Constitution  of  1896,  relieving  provisions  of  such 
charters  in  ** municipal  affairs*'  from  the  control  of  general 
laws. 

The  charter  of  the  town  of  Berkeley  provides  as  follows: 
"Sec.  50.  The  Board  of  Trustees  shall  have  power:  1.  .  .  . 
5.  To  license  for  purposes  of  regulation  and  revenue  all  and 
every  kind  of  business  not  prohibited  by  law  to  be  transacted 
or  carried  on  in  said  town,  and  all  shows,  exhibitions  and  law- 
ful games  carried  on  therein ;  to  fix  the  rates  of  license  upon 
the  same,  and  to  provide  for  the  collection  of  the  same  by  suit 
or  otherwise.  .  .  . 

*'21.  To  impose  fines,  penalties  and  forfeitures  for  any  and 
all  violations  of  ordinances,  and  for  breach  or  violation  of 
any  ordinance,  to  fix  the  penalty  by  fine  or  imprisonment,  or 
both,  but  no  such  fine  shall  exceed  three  hundred  dollars,  or 
such  imprisonment  exceed  three  months.  .  .  . 

"24.  To  do  and  perform  any  and  all  other  acts  and  things 
necessary  and  proper  to  carry  out  the  provisions  of  this  Char- 
ter, and  to  enact  and  enforce  within  the  limits  of  the  Town 
all  other  local,  police  and  other  regulations  as  do  not  conflict 
with  the  general  laws." 

The  penal  clause  of  the  ordinance  violated  by  petitioner 
conforms  to  subdivision  21  of  section  50,  and  provides  for  a 
fine  of  not  less  than  $50,  nor  more  than  $300,  or  imprison- 
ment of  not  less  than  thirty  days  nor  more  than  nine^  days, 
or  both  such  fine  and  imprisonment. 
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At  the  time  of  the  adoption  of  the  charter  of  the  town  of 
Berkeley,  and  ever  since  such  time,  the  general  law  of  the 
state  made  it  a  misdemeanor,  punishable  by  fine  not  exceed- 
ing $500,  or  imprisonment  not  exceeding  six  months,  or  both, 
for  any  person  to  commence  or  carry  on  any  business,  trade, 
profession  or  calling,  for  the  transaction  or  carrying  on  of 
which  a  license  is  required  by  any  law  of  this  state,  without 
taking  out  or  procuring  the  license  prescribed  by  such  law. 
(Pen.  Code,  sees.  19,  435.)  And  municipal  ordinances  are 
laws  of  this  state  within  the  meaning  of  section  435  of  the 
Penal  Code.  {In  re  Lawrence,  69  Cal.  611,  [11  Pac.  217] ; 
Ex  parte  Christensen,  85  Cal.  208,  [24  Pac.  747].) 

The  language  of  subdivision  21  of  section  50  of  the  Berkeley 
eharter  is  broad  enough,  standing  alone,  to  authorize  the  town 
trustees  to  prescribe  that  for  carrying  on  a  business  for  which 
a  license  is  required,  without  first  obtaining  such  license,  a 
fine  not  exceeding  $300,  or  imprisonment  not  exceeding  three 
months,  shall  be  imposed.  That  a  municipal  ordinance  that 
should  prescribe  that  for  a  given  offense  a  fine  not  exceeding 
$300  may  be  imposed  is  contrary  to  a  general  law  providing 
that  for  the  same  offense  a  fine  not  exceeding  $500  may  be 
imposed,  seems  to  us  too  clear  for  serious  argument.  Indeed, 
it  has  been  held  in  this  state  that  a  conflict  exists  where  an 
ordinance  provides  a  penalty  for  the  same  acts  that  are  punish- 
able under  the  general  law,  and  that  the  penal  clause  of  such 
an  ordinance  is  void.  {In  re  Sic,  73  Cal.  142,  [14  Pac.  405] ; 
Ex  parte  Mansfield,  106  CaL  400,  [39  Pac.  775] ;  Ex  parte 
Stephen,  114  Cal.  278,  [46  Pac.  86].) 

In  Ex  parte  Mansfield,  106  Cal.  400,  [39  Pac.  775],  the 
penal  clause  of  a  license  ordinance  prescribed  a  fine  of  not 
less  than  $150,  and  not  more  than  $500,  for  carrying  on  the 
business  of  selling  liquor  without  procuring  a  license  there- 
for; and  it  was  held  that  such  penal  clause  conflicted  with 
section  435  of  the  Penal  Code,  and  was  for  that  reason  void, 
but  that  the  judgment  in  the  case  was  valid  under  the  pro- 
visions of  the  Penal  Code. 

In  Ex  parte  Stephen,  114  Cal.  278,  [46  Pac.  86],  the  or- 
dinance provided  that  anyone  carrying  on  the  liquor  busi- 
ness without  first  procuring  a  license  shall  be  guilty  of  a 
misdemeanor,  and  punishable  by  fine  of  not  less  than  $50 
nor  more  than  $200,  or  by  imprisonment  for  not  less  than 
one  hundred  days.    The  petitioner  was  fined  $250  with  tho 
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usual  alternative  of  imprisonment.  It  was  held  that  the  judg- 
ment was  good  under  sections  19  and  435  of  the  Penal  Code, 
and  that  the  penal  clause  of  the  ordinance  was  void.  The 
court  said:  "For  that  portion  of  section  1  prescribing  the 
punishment  must  be  held  void  as  in  contravention  of  the 
general  law  of  the  State.  It  undertakes  to  punish  the  same 
act — carrying  on  a  business  without  having  a  license  there- 
for— ^which  is  punishable  under  section  435  of  the  Penal 
Code.^* 

If  an  ordinance  that  attempts  to  fix  the  penalty  for  carry- 
ing on  a  business,  for  which  a  license  is  required,  is  to  that 
extent  in  conflict  with  sections  19  and  435  of  the  Penal  Code, 
and  therefore  to  that  extent  void,  it  seems  to  us  clear  that 
any  provision  of  a  municipal  charter,  which  authorizes  the 
municipality  to  fix  the  penalty  for  carrying  on  such  business 
without  a  license  therefor,  conflicts  with  the  same  sections, 
and  for  that  reason,  if  adopted  prior  to  the  amendment  to 
the  constitution  of  1896,  void  at  the  time  of  its  adoption. 

The  language  of  subdivision  21  of  section  50  of  the  Berkeley 
charter  must  be  limited  in  its  effect  to  giving  to  the  board  of 
trustees  power  to  fix  penalties  for  such  violation  of  ordinances 
as  are  not  covered  by  the  general  law  of  the  state.  So  far  as 
the  said  section  attempts  to  authorize  the  board  of  trustees 
to  fix  any  penalty  for  canying  on  a  business  without  pro- 
curing a  license  therefor,  it  was  at  the  time  of  its  adoption 
in  conflict  with  sections  19  and  435  of  the  Penal  Code,  and 
therefore  to  that  extent  void.  (Ex  parte  Sic,  73  CaL  142, 
[14  Pac.  405] ;  Ex  parte  Mansfield,  106  Cal.  400,  [39  Pac 
775] ;  Ex  parte  Stephen,  114  Cal.  278,  [46  Pac.  86].) 

So  far  as  a  charter  was  void  at  the  time  of  its  adoption  it  is 
still  void,  notwithstanding  the  amendment  to  the  eonstitution 
of  1896.  This  principle  is  established  by  Banaz  v.  Smith, 
133  Cal.  102,  [65  Pac  309]. 

It  thus  follows  from  what  we  have  said  that  there  is  not 
now,  and  never  has  been,  any  authority  in  the  board  of  trus- 
tees of  the  town  of  Berkeley  to  fix  a  penalty  for  carrying  on 
a  business  without  procuring  a  license  therefor.  Under  sub- 
division 5  of  section  50  of  the  charter  of  Berkeley  the  trus- 
tees may  require  a  license  to  be  paid  for  the  carrying  on  of 
any  lawful  business,  but  when  it  has  done  that  the  general 
law  of  the  state  (Pen.  Code,  sees.  19  and  435)  makes  the 
carrying  on  such  business  without  procuring  such  lioense  a 
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misdemeanor,  and  fixes  the  penalty  therefor.  The  fact  that 
the  ordinance  in  this  case  was  passed  subsequent  to  the  adop« 
tion  of  the  amendment  to  the  constitution  of  1896  makes  no 
difference.  The  validity  of  the  ordinance  depends  upon  the 
power  of  the  board  of  trustees,  which,  as  we  have  seen,  does 
not  exist  to  fix  any  penalty  for  the  offense  provided  for  by 
sections  19  and  435  of  the  Penal  Code. 

The  judgment  against  the  petitioner  is  valid  under  sec- 
tions 19  and  435  of  the  Penal  Code,  and  he  must  be  remanded 
to  the  custody  of  the  sheriff  of  Alameda  county,  and  it  is  so 
ordered. 

Cooper,  P.  J.,  and  Kerrigan,  J.,  concurred. 


[Gir.    No.  825.    Second  Appellate  District.— May  24,  1007.] 

CHARLES  Z.  S.  TOWNSEND.  Respondent,  v.  PHILIP  S. 
DRIVER  et  al.,  Defendants.  SAN  DIEGO  REALTY 
COMPANY  et  al.,  Interveners,  Appellants. 

AonoN  TO  Qunw  Title — Intervention — Tftlb  Claimed  bt  Inteeve- 
NSBS — ErFEGT  OF  Obdeb. — An  action  to  quiet  title  is  one  for  the 
recovery  of  real  property;  and  an  order  of  the  superior  eonrt 
granting  leave  to  interveners,  who  claim  title  against  the  plaintiff 
to  intervene,  determined  that  the  interveners  had  an  interest  in 
the  matter  in  litigation. 

ID« — ^Bights  or  Intebvenebs — Pbogedurb  and  Bemedies  or  DsrEND- 
ants. — ^Under  section  887  of  the  Code  of  Civil  Procedure,  such 
Interveners  were  entitled  as  parties  to  avaU  themselves  of  all  the 
procedure  and  remedies  to  which  the  defendants  were  entitled  for 
the  purpose  of  defeating  the  action  or  resisting  the  plaintiff's 

I^b— Advbbsb  Imtebest— Position  ow  Intebvenebs. — ^Where  the  interve- 
ners claimed  the  exclusive  title  and  served  their  complaint  in  in- 
tervention upon  all  parties,  their  claim  to  the  subject  matter  is 
an  interest  adverse  both  to  the  plaintiff  and  to  defendants;  but 
as  against  the  plaintiff,  they  occupy  under  the  law  the  position  of 
plaintiffs  in  intervention  uniting  with  defendants  in  the  cause  in 
resisting  the  demands  of  the  plaintiff  in  the  cause. 

Di«— iNAonoN  or  Detaultino  Defendants — Intebvenebs  not  Pbeju- 
DICB>. — ^The  inaction  of  the  defendants  in  permitting  their  default 
BSi  preclude  the  interveners  from  their  relief. 
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Jfi, — ^BIOHT    OF    PLAINTIFF    TO    DISMISS — ^DISMISSAL    AOAINST    INTEBV^ 

NIBS — Reukf  Aoainst  DEFENDANTS. — Where  it  appears  that  the 
only  relief  sought  bj  the  interveners  was  that  plaintiff  take  nothing 
and  that  interveners  recover  costs,  the  plaintiff  had  the  right  com- 
pletely to  dismiss  the  action  against  all  of  the  defendants,  and  the 
interveners;  but  where  he  did  not  elect  to  do  so,  he  had  no  ri^ht  to 
dlsmisB  the  action  as  to  the  interveners  only,  and  then  proceed  to 
take  the  relief  sought  against  the  other  defendants,  without  dispos- 
ing of  the  issues  raised  by  the  complaints  in  intervention,  where  the 
order  allowing  the  intervention  had  not  been  set  aside. 

D>« — Ebsoneous  Befusal  to  Vacate  JuDGiiENT. — ^Where  the  partial 
dismissal  against  the  interveners  was  by  action  of  the  plaintiff  only, 
and  not  by  order  of  the  court,  the  court  erred  in  refusing  an  appli- 
eation  of  the  interveners  to  set  aside  the  judgment  against  the 
defendants,  because  notice  of  the  hearing  was  not  served  upon  the 
interveners  nor  waived  by  them. 

ID*— BEciTAL  or  Judgment — ^Dismissal  bt  Plaintiff — Obdbe  op 
CouBT  NOT  Presumed. — ^Where  the  judgment  entered  recited  that 
the  action  as  to  the  interveners  was  dismissed  by  plaintiff,  and 
does  not  purport  to  make  any  order  or  direction  upon  the  part  of 
the  court,  the  doctrine  of  intendment  in  favor  of  the  judgment 
cannot  be  carried  to  the  extent  of  presuming  that  done  by  the 
court  which  it  expressly  declares  to  have  been  done  l^^  the  plain- 
tiff. 

ID« — ^Limited  Powkb  of  Coust  as  to  Dismissal — ^Tbial  upon  Mkbits. — 
The  eourt  has  no  other  power  of  dismissal,  either  as  an  entirety 
or  as  against  parties,  except  as  authorized  by  section  581  of  the 
Code  of  Civil  Procedure.  In  all  other  cases  the  action  must  be 
tried  upon  its  merits.  An  order  dismissing  the  action  as  to  the 
interveners  would  be  unauthorized. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County,  and  from  an  order  denying  a  new  triaL  N. 
H.  Conklin,  Judge. 

The  facts  are  stated  in  fhe  opinion  of  the  court 

Collier,  Smith  &  Hoff,  for  IntervenerSy  Appellants. 

Mills  &  Hizar,  for  Respondent. 

ALLEN,  P.  J. — ^Appeal  from  a  judgment  quieting  title 
and  from  an  order  denying  motion  to  vacate  such  judgment 

Plaintiff  filed  his  complaint  under  section  738,  Code  of 
Civil  Procedure,  for  the  purpose  of  determining  adverse 
claims  to  certain  described  real  estate.    To  this  complaint  ap- 


May,  1907.]  Townsend  v.  Driver.  583 

pellants  were  not  made  parties,  but  the  court  by  its  order, 
good  cause  appearing,  granted  appellants  leave  to  intervene, 
which  they  did  by  filing  their  several  complaints  in  inter- 
vention, denying  plaintiff's  ownership  of  the  premises,  or 
that  he  was  in  possession  or  entitled  to  possession  thereof;  and 
each  complaint  in  intervention  alleging  further  that  inter- 
veners were  the  owners  and  entitled  to  possession  of  specified 
portions  of  the  lands  described  in  the  complaint.  Thereupon 
the  attorneys  for  plaintiff  filed  in  the  clerk's  oflSce  a  written 
direction  to  the  clerk  to  enter  a  dismissal  of  the  action  as  to 
certain  named  defendants,  in  which  appears  the  names  of 
interveners.  Afterward,  and  without  notice  of  any  char- 
acter to  interveners,  the  court  ordered  the  default  of  certain 
defendants  not  included  in  the  order  of  dismissal  to  be  en- 
tered and  gave  judgment  against  such  defendants,  wherein 
the  court  decreed  that  plaintiff  was  the  owner  and  in  pos- 
session, and  entitled  to  the  possession,  of  all  the  premises  in 
the  complaint  described  and  quieted  plaintiff's  title  therein; 
in  which  judgment  it  is  recited  that  plaintiff,  appearing  by 
his  attorneys,  dismissed  as  to  defendants  (naming  those  men- 
tioned in  the  direction  to  the  clerk).  But  in  neither  the  or- 
der to  the  clerk  nor  the  judgment  are  interveners  designated 
as  such;  nor  does  it  appear  that  any  order  was  made  by  the 
court  vacating  its  order  granting  leave  to  intervene,  unless 
the  recital  in  the  judgment  of  the  action  of  the  attorneys  be 
construed  as  such  order. 

Interveners,  within  due  time,  moved  the  court  to  vacate 
and  set  aside  its  judgment,  because  no  notice  of  the  trial  of 
the  action  was  given  interveners  or  their  attorneys,  which 
motion  was  denied  and  said  judgment  duly  entered  in  the 
judgment-book;  from  which  judgment,  and  from  the  order 
refusing  to  vacate  the  same,  appellants  duly  appeal  upon  a 
bill  of  exceptions. 

The  action  to  quiet  title  is  one  for  the  recovery  of  real 
property.  {South  Tule  etc.  Ditch  Co.  v.  King,  144  Cal.  455, 
[77  Pac.  1032].)  The  real  property  so  sought  to  be  recov- 
ered  is,  therefore,  the  subject  matter  of  such  action.  The 
order  of  the  superior  court  granting  leave  to  intervene  de- 
termined that  interveners  had  an  interest  in  the  matter  in 
litigation,  and  under  section  387,  Code  of  Civil  Procedure, 
were  entitled  as  parties  to  avail  themselves  of  all  of  the 
procedure  and  remedies  to  which  the  defendants  were  entitled 
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for  the  purpose  of  defeating  the  action  or  resisting  plaintiff's 
claim.  {People  v.  Ferris  Irr.  Dist.,  132  CaL  290,  [64  Pac 
399,  773].) 

It  appears  from  the  bill  of  exceptions  that  interveners 
served  and  filed  their  complaints,  setting  forth  the  grounds 
upon  which  their  intervention  rested,  due  service  of  which 
is  certified  in  the  bill,  which  must  be  accepted  as  service  upon 
all  parties  to  the  action,  as  required  by  section  387,  Code 
of  Civil  Procedure,  and  the  claim  to  the  subject  matter  is 
an  interest  adverse  to  both  plaintiff  and  defendants.  The 
only  relief  sought,  however,  by  these  complaints  in  inter- 
vention was  that  plaintiff  take  nothing  and  that  interveners 
recover  costs.  Under  the  law,  their  position  was  thereafter 
that  of  "plaintiff  in  intervention,  uniting  with  the  defend- 
ant in  the  cause  in  resisting  the  demands  of  plaintiff  in  the 
cause."  (8t  Charles  B.  B.  Co.  v.  Fidelity  etc.  Co.,  109  La. 
491,  [33  South.  574].)  The  inaction  of  the  defendants  in 
permitting  their  default  does  not  preclude  intervener  from 
his  relief.  (People  v.  Ferris  Irr.  Dist.,  132  Cal.  290,  [64 
Pac.  899,  773].)  That  plaintiff  in  such  action  may  dismiss 
the  same,  where  the  relief  sought  by  interveners  is  only  "that 
plaintiff  take  nothing,"  is  determined  in  Henry  v.  Vine- 
land  Irr.  Dist.,  140  CaL  377,  [73  Pac  1061] ;  the  reason 
assigned  is  that  "by  a  complete  dismissal  of  the  action  plain- 
tiff has  consented  to  take  nothing  and  thereby  the  ends  of 
the  intervention  are  accomplished."  But  in  this  case  plain- 
tiff does  not  so  elect,  but  seeks  to  maintain  his  action  against 
certain  defendants  and  proceeds  to  judgment  against  them, 
and  by  such  judgment  takes  the  relief  sought.  After  the 
court  has  determined  by  its  order  that  a  party  has  an  inter- 
est in  the  subject  matter  of  a  suit  and  should  be  permitted 
to  litigate  such  interest  therein,  it  is  not  within  the  power 
of  the  plaintiff,  either  under  the  provisions  of  section  581, 
Code  of  Civil  Procedure,  or  otherwise,  to  annul  such  order 
of  the  court  by  dismissing  the  action  as  to  such  parties,  and 
unless  the  court  vacates  the  order  permitting  intervention,  the 
plaintiff,  so  long  as  he  seeks  relief  under  the  action,  must 
meet  such  issues  raised  by  the  complaints  in  intervention. 
There  is  nothing  in  the  record  to  justify  the  conclusion  that 
the  court  vacated  its  original  order  permitting  intervention. 
The  dismissal  was  directed  by  the  plaintiff,  and  the  judg- 
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ment  only  purports  to  recite  such  action  on  the  plaintiff's 
part  and  does  not  purport  to  make  any  order  or  direction 
upon  the  part  of  the  court.  The  doctrine  of  intendment  in 
favor  of  a  judgment  cannot  be  carried  to  the  extent  of  pre- 
suming that  done  by  the  court  which  it  directly  declares  to 
have  been  done  by  a  party  to  the  action.  Nor  could  the 
court,  under  our  practice,  dismiss  an  action,  either  as  an  en- 
tirety or  as  against  parties,  except  as  authorized  by  section 
581  of  the  Code  of  Civil  Procedure.  Any  judgment  of  the 
court  not  authorized  by  that  section  must  be  upon  merits. 
(Code  Civ.  Proc.,  sec.  582.)  Hence,  were  we  to  construe 
the  language  of  the  recital  in  the  judgment  as  an  attempt 
upon  the  part  of  the  court  to  order  a  dismissal  as  to  the 
interveners  it  would  be  unauthorized.  There  is  nothing  in 
Alpers  V.  Bliss,  145  Cal.  571,  [79  Pac.  171],  establishing  a 
different  proposition.  Interveners  then  being  parties  by  au- 
thority and  the  action  still  pending,  and  no  order  of  the  court 
being  entered  vacating  the  former  ex  parte  order  permitting 
intervention,  and  the  issues  of  fact  tendered  by  the  complaints 
in  intervention  being  still  undetermined,  the  court  could  not 
hear  and  determine  such  issues  in  the  absence  of  the  adverse 
parties  without  the  five  days'  notice  prescribed  by  section  594, 
Code  of  Civil  Procedure,  unless  such  notice  was  waived  by 
the  interveners  directly,  or  some  act  amounting  to  a  waiver 
is  made  to  appear.  There  is  nothing  in  the  record  indicating 
notice  or  waiver  thereof  upon  the  part  of  the  interveners. 

The  court  erred  in  refusing  to  vacate  said  judgment  so 
rendered,  and  in  entering  a  judgment  granting  the  relief 
to  plaintiff  before  the  issues  of  fact  were  heard  and  deter- 
mined. 

It  is  ordered  that  the  order  refusing  to  vacate  the  judg« 
jnent  and  the  judgment  so  entered  be  reversed  and  the  cause 
remanded  for  further  proceedings. 

ShaWy  J.,  and  Taggart^  J*,  concurred. 
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[CiT.    No.  S72.    Seeond  Appellate  Diitriet. — ^May  25,  1907.] 

KATE  BEKINS,  Appellant,  v.  MINNIE  DIETERLE  and 
WILLIAM  DIETEBLE,  Respondents. 

Appeal  fboic  Past  op  Judgment — ^Vacation  op  TEiiPORASY  Injunc- 
tion— TiMB  POB  Appeal — Motion  to  Dismiss. — ^An  appeal  taken 
from  that  part  of  a  final  judgment  wherein  it  is  adjudged  ''that 
the  temporar/  injunction  heretofore  issued  herein  to  the  sheriff 
of  the  count/  be  and  the  same  is  herebjr  vacated,"  is  not  taken 
from  an  order  within  the  meaning  of  section  939  of  the  Code  of 
Civil  Procedure;  and  it  will  not  be  dismissed  on  the  ground  that 
it  was  not  taken  within  sixtjr  days. 

MOTION  to  dismiss  an  appeal  from  part  of  a  judgment 
of  the  Superior  Court  of  Los  Angeles  County.  W.  P.  James^ 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  Marion  Brooks,  and  Henry  E.  Willis,  for  Appellant 

E.  W.  Freeman,  and  A.  D.  Laughlin,  for  Respondent 

SHAW,  J.^ — Motion  to  dismiss  an  appeal  from  that  i)or- 
tion  of  the  judgment  wherein  it  was  adjudged  **that  the 
temporary  injunction  heretofore  issued  herein  to  the  sheriff 
of  said  county  be  and  the  same  is  hereby  dissolved  and  va- 
cated." 

The  appeal  was  not  taken  within  sixty  days  from  the  en- 
try of  this  judgment,  and  upon  this  ground  respondent  in- 
sists that  the  same  should  be  dismissed.  The  judgment  was 
not  an  order  within  the  meaning  of  section  939  of  the  Code 
of  Civil  Procedure,  and  the  motion  to  dismiss  is  denied. 

Allen,  P.  J.,  and  Taggart,  J.,  concurred. 
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[Crim.    No.  T4.    Rrrt  Appellate  District.— May  27,  1907.] 

THE  PEOPLE,  Respondent,  v.  PONG  CHUNG,  aUas  PAT 

JIM,  Appellant. 

OBiMiKAL  Law— Baps — ^tbial — Gontinxtance — Absimob  ow  Matkbial 
'Witness — Insufficient  Admission  bt  District  Attoeney. — ^Upon 
a  prosecution  for  rape,  it  was  error  for  the  court  to  refuse  to 
postpone  the  trial,  on  motion  of  the  defendant,  for  the  absence 
of  a  material  witness,  who  had  been  duly  served  with  subpoena, 
but  who  was  too  ill  to  attend,  and  whose  testimony  set  forth  in 
the  affidavit  would  prove  an  alibi  at  the  time  of  the  alleged  crime, 
merely  because  of  an  admission  by  the  district  attorney  that  the 
witness  would  testify  to  everything  that  is  material  in  the  affi- 
davit without  admitting  the  truth  of  the  facte  set  forth  therein. 
Such  action  of  the  court  involves  a  denial  of  the  constitutional  right 
of  the  defendant  to  have  the  witness  orally  examined  in  court. 

Id. — Evidence — Venereal  Disease  of  Prosecutrix — ^Absencb  or  Dis- 
ease OF  Defendant. — ^Upon  the  trial  of  the  prosecution  for  rape, 
it  was  error  for  the  court  to  refuse  to  permit  the  defendant  to 
prove  that  at  the  time  of  the  alleged  offense  the  prosecutrix  waa 
afflicted  with  venereal  chancroids;  that  she  had  had  promiscuoni 
intercourse  with  a  great  number  of  other  persons  before  that  time, 
and  that  the  defendant  has  never  in  his  life  had  that  disease. 

Id. — ^Failure  to  Make  Outcrt — Imprisonment  of  Witness. — It  was 
error  for  the  court  to  refuse  to  permit  the  defendant  to  prove 
that  the  girl  made  no  outcry,  and  that  she  was  kept  under  im- 
prisonment, and  was  allowed  to  see  no  one  but  the  sheriff  and  his 
deputies,  and  the  district  attorney  and  his  deputies  and  detectives. 
Such  testimony  should  have  been  allowed  as  affecting  the  credibility 
of  the  witness. 

ID. — ^ERBOB  IK  ALLOWING  iNSUiyTINO  CBOSS-BXAMINATION — FA0T8  IM- 
PLIED WITHOUT  Pboof« — It  was  error  to  allow  the  district  attorney 
to  ask  indecent,  improper  and  insulting  questions  on  cross-exami- 
nation of  a  witness  for  defendant  as  to  particular  wrongful  acts, 
tending  to  degrade  his  character,  and  to  create  the  belief  that  de- 
fendant was  in  the  habit  of  seducing  young  girls,  without  any  proof 
thereof.  The  fact  that  the  witness  denied  that  the  facts  involved 
in  the  questions  were  true  did  not  cure  the  error  in  allowing  ques- 
tions in  violation  of  sections  2051,  2065  and  2066  of  the  Ck)de 
of  Civil  Procedure.  These  provisions  apply  alike  to  the  protection 
•f  aU 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County,  and  from  an  order  denying  a  new  triaL  J. 
B.  Welch,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
John  W.  Sullivan,  for  Appellant 

U.  S.  Webb,  Attorney  QeneraU  and  J.  Charles  Jone8»  for 
Respondent 

COOPER,  P.  J.— The  defendant  is  charged  in  the  indict- 
ment  with  the  crime  of  rape,  in  having  had  sexual  inter- 
course, on  the  twenty-sixth  day  of  September,  1905,  with 
Lillie  Ida  Davis,  an  unmarried  female  under  the  age  of 
sixteen  years. 

After  trial  the  jury  returned  a  verdict  of  guilty,  and  judg- 
ment was  thereupon  entered,  sentencing  defendant  to  a  term 
of  ten  years  in  the  state  prison. 

The  facts  disclosed  by  this  record  are  revolting.  The  party 
upon  whom  the  rape  is  alleged  to  have  been  committed  was 
just  thirteen  years  of  age,  and  had  an  elder  sister,  Eliza, 
who  was  fifteen.  It  seems,  with  the  apparent  knowledge  and 
consent  of  the  father  and  mother,  that  these  two  young  girls 
were  and  had  been  in  the  habit  of  having  sexual  intercourse 
with  Chinamen  and  other  parties  at  their  home,  in  which  the 
father  and  mother  and  the  smaller  children  of  the  family 
resided.  For  this  they  received  small  sums  of  money  and 
presents.  There  were  six  other  cases  of  alleged  rape  upon 
these  sisters,  charged  to  have  been  committed  by  different  in- 
dividuals, pending  and  set  for  hearing  at  the  time  this  case 
was  called.  Three  of  these  were  apparently  against  China- 
men, and  three  of  them  against  white  men  or  boys.  The 
sisters  were  each  suffering  from  venereal  disease.  While  it 
is  not  clear  that  such  disease  existed  at  the  time  of  the  al- 
leged crime  by  this  defendant,  it  is  clear  that  it  existed,  and 
both  sisters  were  afflicted  with  it  when  examined  a  short 
time  afterward.  The  offense  is  statutory,  and  no  matter  how 
depraved  was  the  girl  upon  whom  the  act  is  alleged  to  have 
been  committed,  nor  how  many  others  were  equally  guilty,  the 
defendant  would  be  held  none  the  less  amenable  to  the  law 
for  his  acts,  if  the  evidence  supported  the  verdict  and  no 
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error  appeared  of  record;  but  as  the  offense  charged  is  one 
that  of  itself  creates  a  feeling  of  prejudice  and  hostility 
in  the  minds  of  the  jury,  particularly  in  the  case  of  a  China- 
man, the  court  will  look  carefully  into  the  record  to  see  that 
all  the  substantial  rights  of  the  defendant  were  given  him  by 
the  trial  court 

In  this  class  of  cases,  as  well  as  in  all  others,  a  defendant 
should  be  fully  protected  during  the  trial  in  all  his  rights, 
and  if  he  cannot  thus  be  convicted,  he  should  not  be  con- 
victed at  all. 

The  first  contention  made  by  defendant  is  that  the  court 
erred  in  refusing  to  postpone  the  trial  for  a  reasonable  time 
on  account  of  the  absence  of  a  material  witness,  and  the  con- 
tention must  be  sustained.  When  the  case  was  called  for 
trial  the  defendant's  counsel  answered  that  he  was  not  ready, 
and  moved  for  a  continuance  on  account  of  the  absence  of 
Charlie  Yan  Tie,  a  material  witness  for  defendant.  In  sup- 
port of  the  motion  counsel  for  defendant  offered  and  read 
the  affidavit  of  defendant,  which  stated  in  substance  that 
Charlie  Yan  Tie  was  a  material  witness,  without  whose  testi- 
mony he  could  not  safely  proceed  to  trial;  that  a  subpoena 
had  been  duly  issued  and  served  upon  the  said  witness  sev- 
eral days  before  the  day  set  for  trial;  that  the  witness  was 
seriously  ill,  under  the  care  of  a  physician,  and  unable  to 
appear  in  court;  that  the  defendant  could  prove  by  said  wit- 
ness, if  present,  and  expected  to  prove  by  him,  that  defend- 
ant was  not  in  the  presence  of  said  Lillie  Ida  Davis  at  the 
time  of  the  commission  of  the  alleged  crime;  that  the  de- 
fendant bought  from  said  witness  two  dress  skirts  and  sold 
the  same  at  a  profit  to  the  two  Davis  sisters,  and  that  the  de- 
fendant's reputation  for  truth,  veracity,  peace  and  quietude 
is  good ;  that  defendant  could  not  prove  the  said  facts  by  any 
other  witness. 

In  support  of  said  motion  defendant's  counsel  testified  that 
before  the  trial,  and  immediately  upon  learning  of  the  ill- 
ness of  the  said  witness,  he  notified  the  district  attorney 
that  the  witness  was  ill,  and  that  defendant  could  not  safely 
go  to  trial  on  the  day  set.  Dr.  Trueman  testified  that 
he  was  attending  the  witness  Charlie  Yan  Tie,  and  that  the 
witness  was  in  bed  very  ill,  with  a  high  fever,  suffering  from 
blood  poisoning,  and  would  not  be  out  of  bed  for  at  least 
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three  weeks,  and  that  it  would  be  dangerous  for  said  witness 
to  attend  court 

Upon  the  above  showing  the  judge  remarked  to  the  district 
attorney  that  in  his  opinion  the  continuance  would  have  to 
be  granted  The  district  attorney  thereupon  remarked,  ''We 
will  concede  that  this  Chinaman  will  testify  to  anything  in 
that  affidavit— everything  that  is  material.''  Thereupon  the 
court  denied  the  continuance,  and  to  this  ruling  the  defend- 
ant duly  excepted. 

It  must  be  borne  in  mind  that  no  question  was  raised  as 
to  the  sufficiency  of  the  facts  as  stated  in  the  affidavit  The 
ruling  of  the  court  was  based  squarely  upon  the  theory  that 
the  admission  of  the  district  attorney  to  the  effect  that  the 
absent  witness,  if  present,  would  testify  to  anything  in  the 
affidavit,  answered  the  purpose  and  obviated  the  necessity 
of  a  continuance;  that  the  statements  in  the  affidavit  could 
be  taken  in  lieu  of  the  evidence  of  the  witness.  Such  is  not 
the  law.  The  constitution  of  the  state  (article  I,  section  13) 
gives  a  defendant  the  right  to  have  the  process  of  the  court 
to  compel  the  attendance  of  witnesses  in  his  behalf.  It  is  the 
duty  of  the  court,  when  due  diligence  has  been  used,  and  it 
appears  that  the  application  is  made  in  good  faith,  and  the 
evidence  is  material,  to  continue  the  case  for  a  reasonable 
time  so  that  the  case  may  be  fairly  tried  on  its  merits. 

In  the  early  case  of  People  v.  Diaz,  6  Cal.  248,  it  was  held 
that  the  admission  of  the  district  attorney  that  the  witness, 
if  present,  would  have  testified  as  set  forth  in  defendant's 
affidavit,  was  not  sufficient,  but  that  in  order  to  obviate  the 
necessity  of  a  continuance,  the  district  attorney  should  have 
admitted  the  truth  of  the  facts  set  forth  in  the  affidavit.  The 
court  said:  **The  materiality  of  the  evidence  having  been 
shown,  it  was  the  duty  of  the  court,  in  the  absence  of  evi- 
dence tending  to  discredit  or  throw  suspicion  on  the  applica- 
tion to  postpone  the  cause,  to  afford  the  prisoner  reasonable 
time  to  secure  the  attendance  of  his  witness.  It  was  not  suffi* 
cient  that  the  district  attorney  agreed  that  the  witness  would 
have  deposed  to  certain  facts,  if  present;  he  should  have 
admitted  the  truth  of  the  facts  absolutely.  It  was  the  right 
of  the  accused  to  have  his  witnesses  orally  examined  in  court; 
and  this  right  could  not  be  frittered  away  by  compelling  him 
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to  go  to  trial  in  their  absence  without  the  benefit  of  their 
testimony  upon  a  statement  of  what  the  evidence  would  be, 
subject  to  impeachment.  The  value  of  oral  testimony  over 
all  other  is  too  well  understood  to  suppose  for  a  moment  that 
such  declarations  will  have  the  same  weight  on  the  minds 
of  the  jury  as  the  testimony  of  the  witness  if  he  had  been 
examined  before  them  in  open  court." 

The  above  case  has  never  been  overruled  or  modified  by 
any  ease  to  which  our  attention  has  been  called.  It  has  been 
followed  in  Oraham  v.  State,  50  Ark.  167,  [6  S.  W.  721],  and 
in  Newton  v.  State,  21  Fla.  70.  Its  reasoning  is  logical.  The 
district  attorney  could  not  by  a  concession  as  to  ''this  China- 
man" deprive  the  defendant  of  the  benefit  of  a  substantial 
right.  It  was  the  time  and  the  occasion  when  his  each  and 
every  right  should  have  been  guarded  both  by  the  district 
attorney  and  the  court.  It  was  the  first  continuance  asked. 
There  was  no  question  raised  as  to  the  good  faith  of  the  de- 
fendant in  making  the  application.  If  the  question  as  to  the 
good  faith  of  the  application,  or  the  sufficiency  of  the  matters 
and  things  stated  in  the  affidavit,  had  been  raised,  and  suffi- 
cient showing  made  so  as  to  appeal  to  the  discretion  of  the 
court,  the  question  would  be  different;  but  here  we  have 
squarely  presented  the  ruling  of  the  court  based  upon  the 
statement  of  the  district  attorney  quoted  above.  The  court 
not  only  proceeded  upon  such  theory,  but  instructed  the  jury 
to  regard  the  statement  in  the  affidavit  as  part  of  the  evidence 
in  the  case,  "as  though  Charlie  Yan  Tie  had  in  open  court  as 
a  witness  so  testified." 

The  evidence  on  the  part  of  the  prosecution  tended  to  show 
that  the  alleged  act  of  sexual  intercourse  took  place  about  7 
o'clock  of  the  evening  of  September  26,  1905.  Lillie  Ida 
Davis  80  testified.  In  cross-examination  the  defendant's 
counsel  asked  her  the  following  question :  '  *  Q.  Now,  is  it  not 
a  fact  that  on  the  twenty-sixth  day  of  September  last,  at 
7  o'clock  in  the  evening,  you  had  venereal  and  running  sores 
on  your  private  parts,  in  your  vagina  and  on  the  lips  there- 
of V  The  district  attorney  objected  to  the  question  as  ir- 
relevant, immaterial,  incompetent  and  not  proper  cross-ex- 
amination. The  court  sustained  the  objection,  to  which  rul- 
ing defendant  duly  excepted.  The  ruling  of  the  court  was 
erroneous.    Dr.  McMahon,  a  witness  for  the  prosecution,  tes- 
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tified  that  he  examined  the  girl  in  October,  1905,  and  that  she 
was  then  suffering  from  venereal  disease.  In  fact,  the  evi- 
dence shows  without  contradiction  that  she  had  such  disease 
early  in  October,  1905.  Defendant  testified  that  he  never 
at  any  time  had  sexual  intercourse  with  Lillie  Ida  Davis, 
and  that  he  had  never  had  any  kind  of  venereal  disease  in 
his  life.  Dr.  Cothran,  a  graduate  of  the  medical  department 
of  the  University  of  California,  testified  that  he  examined 
defendant  about  two  weeks  before  the  trial  for  any  evi- 
dence of  any  variety  of  venereal  disease;  that  he  examined 
physically  all  the  parts  affected  in  such  cases,  and  that  de- 
fendant had  never  had  chancroids  (the  disease  from  which 
the  girl  was  suffering).  The  evidence  shows  that  in  most 
cases  a  male  having  sexual  intercourse  with  a  female  suffer- 
ing from  venereal  chancroids  would  contract  the  disease. 
Now,  if  defendant  had  no  venereal  disease,  and  never  had 
chancroids,  it  seems  to  us  that  it  was  very  material  as  to 
whether  or  not  the  girl,  with  whom  he  is  alleged  to  have 
had  sexual  intercourse,  was  suffering  from  venereal  disease 
on  the  day  of  such  alleged  intercourse.  What  reason  was 
there  for  excluding  the  evidence  t  The  prosecution  appar- 
ently desired  to  prove  that  in  October,  1905,  the  girl  was 
suffering  from  chancroids.  This  might,  and  was  probably  in- 
tended to,  carry  with  it  the  inference  that  she  contracted  the 
disease  from  the  defendant  on  the  twenty-sixth  day  of  Sep- 
tember. Defendant  had  the  right  to  meet  this  inference 
by  showing  that  she  had  such  disease  on  the  twenty-sixth 
day  of  September.  He  further  had  the  right  to  prove,  and 
did  prove,  that  he  had  never  had  such  disease.  Upon  all  the 
facts  thus  proven  the  jury  had  the  right  to  determine  the 
guilt  or  innocence  of  defendant.  The  court  refused  to  al- 
low any  evidence  as  to  whether  or  not  the  girl  was  suffering 
from  the  disease  on  the  twenty-sixth  day  of  September.  The 
objection  of  the  district  attorney  was  sustained  to  a  similar 
question  asked  of  Eliza,  the  sister  of  the  girl.  Eliza  was 
asked  the  direct  question  as  to  whether  or  not  Lillie  had 
chancroids,  or  running  sores,  on  her  private  parts  on  the 
twenty-sixth  day  of  September,  1905,  but  under  the  objec- 
tion of  the  district  attorney*'  she  was  not  permitted  to  an- 
swer it.  The  mother  of  the  srirl  testified  that  she  had  chan- 
croids on  the  twenty-sixth  day  of  September,  1905;  but  it 
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appearing  on  cross-examination  that  the  mother  only  knew 
it  by  Eliza  telling  her,  the  court,  on  the  motion  of  the  dis- 
trict attorney,  struck  out  the  testimony.  The  rulings  of  the 
court  in  this  regard  were  highly  prejudicial  to  defendant. 

Other  rulings  are  complained  of  which  appear  to  be  er- 
roneous, but  which  it  is  not  necessary  to  discuss  in  detaiL 
The  defendant's  attorney  asked  LilUe  Ida  Davis  in  cross- 
examination  if  she  had  had  intercourse  with  anyone  else  in 
the  past  year.  Upon  objection  of  the  district  attorney,  the 
court  refused  to  allow  the  question  to  be  answered.  She  was 
further  asked  by  defendant's  attorney  if  she  had  not  had 
sexual  intercourse  with  a  great  number  of  Chinamen  in  her 
bedroom  at  her  home  during  the  past  year.  The  court  sus- 
tained the  objections  of  the  district  attorney  to  this  line  of 
questions.  The  defendant's  attorney  then  asked  questions  as 
to  particular  named  Chinamen  and  as  to  dates  prior  to 
September  26,  1905;  but  the  court  made  the  same  ruling 
excluding  the  evidence.  While  the  facts  sought  to  be  elicited 
by  these  questions  would  not  justify  the  defendant  in  hav- 
ing sexual  intercourse  with  a  girl  under  sixteen  years  of 
age  as  a  matter  of  law,  yet  they  were  competent  for  the 
purpose  of  aiding  the  jury  in  arriving  at  the  main  facts. 
If  the  fact  that  the  girl  was  suffering  from  a  venereal  dis- 
ease a  short  time  after  the  alleged  act  of  intercourse  was 
a  circumstance  tending  to  corroborate  the  girl's  testimony 
as  to  the  act  with  defendant,  by  raising  an  inference  that 
the  venereal  disease  was  communicated  by  defendant,  the 
defendant,  in  that  spirit  of  fairness  which  should  prevail 
in  all  trials,  should  have  been  permitted  to  show  that  the 
girl  might  have  been  diseased  by  sexual  intercourse  with 
others.  Or  it  might  be  that  defendant  could  have  shown  that 
the  girl  was  mistaken  in  his  identity,  and  that  it  might  have 
been  some  other  Chinaman.  The  evidence  sought  to  be  elic- 
ited by  the  questions  would  have  tended  to  show  the  credi- 
bility of  the  girl.  If  she  had  been  having  promiscuous  sexual 
intercourse  with  Chinamen,  or  if  she  had  been  diseased  by 
sexual  intercourse  with  others  prior  to  the  date  when  it  was 
shown  that  she  had  such  disease,  the  jury  had  the  right  to 
consider  these  matters.  We  do  not  think  the  conviction  of 
the  defendant,  under  the  circumstances  of  this  case^  was  so 
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important  that  everything  else  except  the  single  fact  should 
have  been  excluded  from  the  jury.  The  district  attorney 
in  his  zeal  desired  the  case  to  be  presented  to  the  jury  upon 
evidence  as  to  the  one  act  with  defendant,  and  the  corrobo- 
rating fact  of  the  girl  having  a  venereal  disease.  Such  facts 
alone  would  give  him  a  beautiful  theory  as  to  the  defend- 
ant's outrage  upon  an  innocent  girl  of  tender  years,  and  his 
giving  her  a  venereal  disease;  but  the  defendant  had  some 
rights.  If  the  girl  was  suffering  from  a  venereal  disease  on 
September  26th,  and  defendant  never  had  such  disease,  it  is  a 
strong  circumstance  in  favor  of  the  testimony  of  defendant. 
If  the  girl  was  entertaining  a  great  number  of  Chinamen 
in  the  same  manner,  it  was  very  important  for  defendant 
to  show  that  she  may  have  been  mistaken  as  to  his  identity. 
It  was  said  in  People  v.  Howard,  143  Cal.  316,  [76  Pac.  1116] 
(a  similar  charge  to  this),  ^^The  light  of  investigation  should 
have  been  permitted  to  fall  upon  the  witness,  her  statement 
and  her  conduct.  If  she  was  testifying  to  the  truth,  such 
investigation  would  not  have  injured  the  cause  of  the  prose- 
cution. If  she  was  testifying  to  a  falsehood,  the  defendant 
should  have  been  allowed  in  every  reasonable  way  to  show  it." 
In  a  concurring  opinion  by  the  chief  justice  it  was  said 
that  if  the  prosecuting  witness  made  no  outcry  or  complaint  to 
others,  or  if  she  was  induced  by  threats  of  imprisonment  to 
make  the  accusation,  the  jury  had  the  right  to  take  these  facts 
into  consideration  in  determining  her  credibility.  The  court 
in  the  case  at  bar  refused  to  hear  evidence  that  the  witness 
made  no  outcry.  The  defendant's  counsel  endeavored  to 
prove  by  cross-examination  of  the  prosecuting  witness  that 
ever  since  she  was  placed  in  jail,  October  16,  1905,  no  one 
was  permitted  to  see  her  except  the  sheriff  and  his  deputies, 
the  district  attorney  and  his  deputies  and  detectives.  The 
court,  under  the  objection  of  the  district  attorney,  would  not 
allow  the  testimony.  It  seems  to  us  that  such  testimony 
should  have  been  allowed,  and  would  affect  the  credibility 
of  the  witness.  That  a  prosecuting  witness  of  tender  years 
was  in  a  case  like  this  kept  in  the  sole  custody  and  control 
of  the  officers  of  the  law,  and  permitted  to  see  no  one  else, 
is  a  circumstance  that  the  jury  should  have  known.    Eveiy 


May,  1907.]  Pboplb  i;.  Fonq  Chung.  595 

lawyer  and  every  judge  under  such  circumstances  would  at 
once  infer  that  the  witness  was  testifying  under  the  influences 
that  had  been  surrounding  her. 

Sam  Chew  was  called,  and  testified  for  the  defendant 
Under  defendant's  express  objection  and  protest  the  district 
attorney  was  allowed  to  ask  the  witness  many  insulting  and 
immaterial  questions  on  cross-examination.  Among  these  the 
district  attorney  asked  the  witness  if  he  had  not  heard  in 
Chinatown  that  the  defendant  was  taking  little  white  girls 
down  there,  and  was  warned  that  he  would  get  into  trouble 
if  he  continued  it;  if  he  had  not  heard  that  the  members  of  the 
Hop  Sing  Tong  accused  defendant  of  producing  white  girls 
there ;  if  it  was  not  a  fact  that  witness  was  conducting  a  lot- 
tery on  First  street  back  of  Bachigalupi's  cigar  store;  if 
witness  was  not  selling  lottery  tickets  at  such  place;  if  he 
was  not  running  a  poker  game  at  the  same  place;  if  witness 
was  not  selling  lottery  tickets  and  running  a  poker  game  up 
to  the  time  the  grand  jury  before  last  began  to  investigate 
those  things.  We  can  conceive  of  no  reason  why  such  ques- 
tions should  have  been  allowed.  It  is  true  that  the  witness 
denied  that  any  of  the  matters  were  true  that  were  implied 
by  the  questions,  but  that  does  not  cure  the  error.  The  dis- 
trict attorney  did  not  attempt  to  prove  the  truth  of  any  of  the 
many  things  implied  by  the  questions.  They  may  have  en- 
tirely destroyed  the  effect  of  the  testimony  of  the  witness, 
and,  more  than  that,  they  may  have  created  the  belief  that 
defendant  was  in  the  habit  of  seducing  young  girls.  A  wit- 
ness cannot  be  impeached  by  evidence  of  particular  wrong- 
ful acts  except  it  may  be  shown  that  he  has  been  convicted 
of  a  felony.  (Code  Civ.  Proc,  sec.  2051.)  A  witness  need 
not  give  an  answer  which  will  have  a  tendency  to  degrade 
his  character,  unless  it  be  to  the  very  fact  in  issue,  or  to  a 
fact  from  which  the  fact  in  issue  would  be  presumed  (Code 
Civ.  Proc.,  sec.  2065).  Not  only  this,  but  a  witness  has  the 
right  to  be  protected  from  irrelevant,  improper  or  insulting 
questions  (Code  Civ.  Proc,  sec.  2066).  The  above  provisions 
of  the  code  apply  alike  to  all  witnesses ;  whether  the  witness 
be  a  Chinaman,  a  negro,  one  in  the  most  humble  walks  of 
life  or  one  in  high  position,  the  rule  is  the  same. 
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It  is  not  necessary  to  consider  other  questions  raised  in  the 
briefs. 
The  judgment  and  order  are  reversed. 

Kerrigan,  J.,  concurred. 

Hally  J.,  concurred  in  the  judgment. 


[Crim.    No.  77.    Fint  Appellate  Distriet.— May  27,  1907.] 

Ex  Parte  J.  P.  MOGENSEN  on  Habeas  Corpus. 

Municipal  Inoobpokation  Act — Amendment — Towns  of  Sixth  Class 
— Bepsal  op  Gods  Provisions. — Bj  the  amendment  of  the  munici- 
pal incorporation  act,  March  9,  1903,  section  3366  of  the  Political 
Code  was  repealed  by  implieationy  as  far  as  regards  towns  of  the 
sixth  class. 

Id. — ^Municipal  Obdinance — Prohibition  op  Liquob  Tkappio — ^Police 
Power. — By  the  re-enactment  of  subdivision  10  of  section  862  of 
the  municipal  act  of  1883  in  the  amended  municipal  incorporation 
act  of  1903,  as  respects  towns  of  the  sixth  class,  a  town  of  that 
class  has  police  power  under  section  11  of  article  XI  of  the  con- 
stitution to  pass  a  municipal  ordinance  prohibiting  the  liquor  traffic 

Id. — ^Habeas  Corpus — Suppigienct  op  Complaint. — ^A  complaint  charg- 
ing conjunctively  in  the  language  of  the  ordinance  all  of  the  alter- 
native prohibitions  therein  contained,  as  having  been  unlawfully 
and  willfully  done  on  a  date  specified  must  be  deemed,  upon 
hdbe€L8  corpus,  to  be  certainly  a  sufficient  statement  of  the  offense 
intended  to  be  charged. 

Id. — Suppigienct  op  Jitdgment — ^Becital  op  Violation  op  Ordinance 
— Designation  op  Gfpense. — A  judgment  of  conviction  reciting 
that  the  petitioner  was  duly  convicted  of  violating  an  ordinance  of 
a  town  named  of  the  sixth  class,  designated  by  its  number  and 
title,  and  adjudging  the  offense  of  violating  the  same,  as  charged 
in  the  complaint,  and  that  it  be  punished  by  a  suitable  fine,  con- 
tains a  sufficient  designation  of  the  offense  charged. 

APPLICATION  for  discharge  under  a  writ  of  habeas 
carpus  from  the  custody  of  the  sheriff  of  Santa  Clara  County, 
under  a  conviction  upon  a  charge  of  violating  an  ordinance 
of  the  town  of  Los  Gatos. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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A.  H.  Jarman,  and  B.  F.  Bobertson,  for  Petitioner. 
James  H.  Campbell,  District  Attorney,  for  Bespondent. 

KEBBIGAN,  J. — ^The  petitioner  was  convicted  upon  a 
charge  of  violating  an  ordinance  of  the  town  of  Los  Gates, 
prohibiting  the  alcoholic  liquor  traffic.  He  seeks,  by  writ  of 
lidbeas  corpus,  discharge  from  the  custody  of  the  sheriff  of 
the  county  of  Santa  Clara. 

This  proceeding,  among  other  things,  involves  an  inquiry 
into  the  validity  of  that  ordinance.  It  was  passed  June  28, 
1906,  and  is  called  ''Ordinance  Number  130."  The  part 
germane  to  this  examination  is  as  follows: 

''Section  1.  It  shall  be  and  is  hereby  made  unlawful  for 
any  person  or  persons  either  as  owner,  principal,  agent,  ser- 
vant, employee  or  otherwise,  to  establish,  open,  keep,  main- 
tain, or  carry  on,  or  assist  in  establishing,  opening,  keeping, 
maintaining  or  carrying  on,  within  the  corporate  limits  of 
the  Town  of  Los  Gatos,  any  tippling  house,  dramshop,  cel- 
lar, saloon,  bar,  sample  room,  hotel  or  other  place  where 
spirituous,  vinous,  malt  or  mixed  liquors  are  sold,  given  away, 
handed  out,  purveyed  or  furnished." 

Section  2  provides  that  such  liquors  may  be  sold  for  medici- 
nal, chemical  and  mechanical  purposes  as  provided  therein. 

Section  3  declares  violations  of  the  ordinance  to  be  misde- 
meanors, and  fixes  a  punishment  therefor. 

The  power  to  pass  such  an  ordinance  is  granted  in  section 
11  of  article  XI  of  the  state  constitution.  (Ex  parte  Camp- 
hell,  74  Cal.  20,  [5  Am.  St.  Eep.  418,  15  Pac.  818] ;  Ex  parte 
Nolle,  96  Cal.  362,  [31  Pac.  224] ;  Ex  parte  Christensen,  85 
Cal.  208,  [24  Pac.  747].)  It  can  only  be  invalidated  by  some 
general  law  of  the  state  with  which  it  is  in  conflict. 

Petitioner  contends  that  since  the  cases  just  cited  were 
decided,  the  general  law  has  been  changed  by  section  3366 
of  the  Political  Code,  which,  he  argues,  empowers  legislative 
bodies  of  incorporated  cities  and  towns  to  regulate  by  li- 
censing, but  not  to  prohibit,  a  business  not  forbidden  by  law. 
So  far  as  towns  of  the  sixth  class  are  concerned,  of  which 
Los  Gatos  is  one,  this  section  of  the  Political  Code  was  re- 
pealed by  implication  by  the  amendment  of  the  municipal 
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incorporation  act  of  March  9,  1903.  (Ex  parte  Jackson,  143 
Cal.  566,  [77  Pac.  457].}  This  amendment  re-enacted  sub- 
division 10  of  section  862  of  the  municipal  incorporation  act 
of  1883,  [Stats.  1883,  p.  270],  under  which  the  Campbell  and 
Noble  cases,  supra,  were  decided.  Those  cases,  then,  are  de- 
cisive of  the  validity  of  the  ordinance  questioned  in  this  pro- 
ceeding. 

The  sufficiency  of  the  complaint  is  challenged  on  the  ground 
that  it  does  not  state  a  public  offense.  The  complaint  ehargea 
conjunctively  in  the  language  of  the  ordinance  that  peti- 
tioner unlawfully  and  willfully,  on  or  about  the  eighteenth 
day  of  September,  1906,  did  all  the  things  prohibited  by  fhe 
ordinance.  On  habeas  corpus  this  is  certainly  a  sufficient 
statement  of  the  offense  intended  to  be  charged.  {Ex  parte 
Euef,  150  Cal.  665,  [89  Pac.  605].)  In  that  case  it  is  said: 
''On  habeas  corpus  the  inquiry  into  the  sufficiency  of  an  in- 
dictment is  limited.  We  think  the  true  rule  is  that  where 
an  indictment  purports  or  attempts  to  state  an  offense  of  a 
kind  of  which  the  court  assuming  to  proceed  has  jurisdiction, 
the  question  whether  the  facts  charged  are  sufficient  to  con* 
■titute  an  offense  of  that  kind  will  not  be  examined  into  on 
habeas  corpus/' 

The  validity  of  the  judgment  is  also  challenged.  It  is 
asserted  that  it  fails  to  state  the  offense  of  which  the  peti- 
tioner was  convicted.  The  judgment  recites  that  the  pe- 
titioner was  duly  convicted  of  the  crime  of  violating  ordinance 
No.  130  of  the  town  of  Los  Gatos,  entitled,  ''An  Ordinance 
relative  to  the  Alcoholic  Liquor  Traffic  in  the  said  Town  of 
Los  Gatos,"  and  adjudges  "as  punishment  for  the  offense 
of  violating  Ordinance  No.  130  of  said  Town  of  Los  Gatos, 
committed  as  charged  in  the  complaint  as  aforesaid,  that  de- 
fendant Mogensen  pay  a  fine  of  Three  hundred  dollars. 
.  .  ."  This  judgment  contains  a  sufficient  designation  of  the 
offense  charged.     (Ex  parte  Murray,  43  Cal.  455.) 

The  petitioner  is  therefore  remanded. 

Cooper,  P.  J.,  and  Hall,  J.,  concurred. 
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[Chr.    No.  810.    Second  Appellate  District— May  27, 1907.] 

B.  L.  BBYAN,  Appellant,  v.  J.  A.  GRAHAM,  Bespondent 

Stats  Lands — ^Recession  or  Lake — Truth  of  Ajtidavit — Subse- 
quent Agreement  to  Sell  Before  Certificate. — ^Where  it  appears 
that  at  the  time  of  an  application  to  purchase  state  lands  uncov- 
ered bj  the  recession  of  a  lake,  in  pursuance  of  the  act  of  1893. 
that  the  prior  applicant  truthfully  stated  in  his  affidavit  that  he 
desired  to  purchase  the  land  ''for  bis  own  use  and  benefit,  and  for 
the  use  and  benefit  of  no  other  persons  whatsoever,''  a  subsequent 
agreement  to  sell  the  land  to  another  person  about  forty  days 
after  the  application  and  before  the  issuance  of  the  certificate  of 
purchase  is  not  forbidden  by  that  statute,  nor  by  any  statute  of  the 
state  for  the  sale  of  state  lands. 

Id. — Statute  Allowing  Sale  of  Certifioate— Oonstbuctivb  Poliot 
OF  Law — Restraints  upon  Alienation. — The  express  statutory 
grant  of  the  right  to  sell  "certificates  of  purchase  and  all  rights 
acquired  thereunder,''  in  section  1315  of  the  Political  Code,  cannot 
be  construed  as  an  expression  of  legislative  intent  that  one  whe 
agreed  to  sell  after  filing  his  application,  and  before  the  issuance 
of  his  certificate  of  purchase,  should  lose  his  right  to  purchase. 
The  policy  of  the  law  is  to  discourage  restraints  upon  alienation. 

Id. — Effect  of  Subsequent  Contracts  of  Sale  as  Evidence — Con- 
flict OF  Evidence — Support  of  Finding. — Assuming  that  contracts 
to  sell  made  subsequently  to  an  application  to  purchase  state 
lands,  before  the  issuance  of  a  certificate,  would  constitute  any 
evidence  tending  to  show  the  falsity  of  the  afiELdavit,  which  would 
defeat  the  purchase,  yet  where  it  appears  that  there  was  neverthe- 
less a  conflict  of  testimony  upon  the  issue  as  to  whether  or  not 
defendant,  at  the  time  he  made  the  prior  application  to  purchase, 
did  so  for  his  own  use  and  benefit,  the  finding  of  the  court  in  his 
favor  on  that  issue  cannot  be  disturbed  upon  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kings 
County,  and  from  an  order  denying  a  new  triaL  M.  L. 
Short,  Judge. 

The  facts  are  shown  in  the  opinion  of  the  court 

Letns  N.  Crowell,  for  Appellant. 

The  constitution,  article  XVII,  section  2,  expressly  discour- 
ages the  holding  of  large  tracts  of  uncultivated  and  unim- 
proved land  by  individuals  or  corporations ;  and  the  legialatore 
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cation  to  purchase  did  so  for  his  own  use  and  benefit,  and 
the  finding  of  the  court  therein  cannot  be  disturbed. 

The  contract  to  sell  the  land  to  Rubenstein  was  made  be- 
fore the  certificate  of  purchase  was  issued,  and  it  is  con- 
tended that,  by  reason  of  entering  into  this  contract  prior 
to  the  issuance  of  this  certificate,  defendant  lost  his  right  to 
complete  the  purchase.  In  support  of  his  contention  appel- 
lant cites  numerous  cases,  in  all  of  which  the  decisions  were 
based  upon  an  express  statutory  provision  either  prohibiting 
or  limiting  the  right  of  alienation  or  transfer;  for  instance, 
the  statutes  of  the  United  States  relating  to  homesteads  re- 
quire, upon  the  making  of  final  proof ,  an  affidavit  that  no 
part  of  such  land  has  been  alienated.  (U.  S.  Bev.  Stats., 
sec.  2291,  [U.  S.  Comp.  Stats.  1901,  p.  1390].)  So,  too, 
there  is  an  express  prohibition  of  transfer  or  alienation  prior 
to  the  issuance  of  the  patents  as  to  lands  held  under  claim 
of  pre-emption.  (U.  S.  Rev.  Stats.,  sec.  2263.)  Our  at- 
tention has  not  been  called  to  any  such  limitation  or  require- 
ment contained  in  the  law  relative  to  public  lands  of  the 
state.  The  contract  is  with  the  state,  and  in  the  absence  of 
any  legislative  expression,  other  than  that  contained  in  sec- 
tion 3500,  Political  Code,  which  clearly  was  not  intended  to 
apply  to  an  agreement  to  sell,  made  subsequent  to  the  filing 
of  an  application  and  prior  to  the  issuance  of  the  certificate 
of  purchase,  it  cannot  be  held  that  appellant's  rights  are  in 
any  wise  abridged  by  the  agreement  under  discussion.  Sec- 
tion 3515  of  the  Political  Code  expressly  provides  that  "cer- 
tificates of  purchase,  and  all  rights  acquired  thereunder,  are 
subject  to  sale,"  etc.  This  express  statutory  grant  of  the 
right  to  sell  the  certificate  cannot  be  construed  as  an  ex- 
pression of  legislative  intent  that  one  who  agreed  to  sell  af- 
ter filing  his  application  and  before  the  issuance  of  his  cer- 
tificate to  purchase  should  lose  his  right  to  purchase.  The 
policy  of  the  law  is  to  discourage  restraints  upon  alienation. 
{Rose  V.  Wood  &  Lumber  Co,,  73  Cal.  385,  [15  Pac.  19] ; 
Phillips  V.  Carter,  135  Cal.  604,  [87  Am.  St.  Rep.  152,  67 
Pac.  1031] ;  Lamp  v.  Davenport,  85  U.  S.  307 ;  Adams  v. 
Church,  193  U.  S.  510,  [24  Sup.  Ct.  Rep.  512] ;  Arnold  v. 
Christy,  4  Ariz.  19,  [33  Pac.  619].) 

Prior  to  the  amendment  of  1885,  section  3495  of  the  Politi- 
cal Code,  providing  for  the  purchase  of  school  lands,  con- 
tained a  provision  requiring  the  affidavit  of  the  applicant 
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to  state  therein  that  the  purchase  ''was  for  his  own  use  and 
benefit,  and  for  the  use  and  benefit  of  no  other  person," 
etc.  In  construing  this  statute — the  facts  being  that  H.  had 
applied  to  purchase  a  section  of  school  land  under  an  agree- 
ment made  with  N.  at  the  time  of  filing  his  application  that 
one-half  thereof  was  for  the  use  and  benefit  of  N.,  and  which 
one-half  thereof  H.  was  to  convey  to  N.  as  soon  as  purchased — 
the  court  held,  in  Thompson  ▼.  Hancock,  51  Cal.  110:  **  There 
is  nothing  in  section  three  thousand  four  hundred  and  ninety- 
five  of  the  Political  Code  which  prohibits  the  sale  of  any 
portion  of  a  sixteenth  or  thirty-sixth  section,  belonging  to  the 
State,  to  one  who  has  contracted  to  convey  to  another  a  part 
of  the  land  so  acquired,"  reversing  the  lower  court  upon  this 
point. 

We  find  nothing  in  the  Lake  land  act  of  1893,  under  which 
this  application  was  made,  which  prohibits  the  applicant 
from  making  an  agreement  to  sell  the  land  before  the  issu- 
ance to  him  of  the  certificate  of  purchase  therein  provided 
for. 

The  judgment  and  order  are  aflSrmed. 

Allen,  P.  J.,  and  Taggart,  J.,  concurred. 


[CHv.    No.  293.    TUrd  Appellate  Diatrict.— May  27,  1907.] 

H.  J.  CARSTENBROOK  and  J.  D.  CARSTENBROOK,  Co- 
partners,  etc.,  Respondents,  v.  W.  A.  WEDDERIEN  and 
MARY  J.  WEDDERIEN,  Appellants. 

liEAss — ^liiEN  or  Lesseb  fob  Advanoxs — Prevention  of  Crops — Act 
OF  God— Becoveby  Back  of  Advances. — ^Where,  by  the  terms  of  a 
lease,  the  lessees  were  to  farm  the  land  leased  for  crops  of  grain 
and  hay,  and  to  make  a  specified  advance  to  the  lessors,  and  there- 
after a  monthly  sum  on  demand,  and  aU  advances  made  were  to 
be  a  lien  on  the  lessors'  share  of  the  crops  with  interest  when 
harvested,  and  where,  after  using  aU  possible  endeavor  to  raise 
erops  thereon,  the  crops  were  prevented  and  wholly  destroyed  by 
the  act  of  God,  through  the  agency  of  floods,  the  lessees  were  not 
bound  to  make  any  further  advances  on  demand,  and  were  en- 
titled before  the  expiration  of  the  lease  to  sue  to  recover  back  the 
amount  of  advances  made  with  iiilerest. 
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Id. — SumoiKNCT  of  Findinos — ^Pastubaoi  of  Stock — Gountkbglahc 
BT  LissoBS. — Heldf  that  the  findingB  for  the  plaintiffs  fuffieientlf 
eover  all  of  the  material  issuee  raised  bj  the  pleading! ;  and  when 
the  court  found  that  no  crop  of  haj  eould  be  raised  or  cut  upon 
the  land,  and  that,  after  the  flood,  a  verj  small  qoanti^  of 
grass  grew  thereon,  mixed  with  weeds,  on  whieh  sheep  and  eattle 
eould  be  and  were  pastured  by  plaintiffs  for  a  limited  time,  the 
plaintiffs  were  entitled  to  sueh  pasturage,  and  flndings  that  plain* 
tiffs  were  entitled  thereto,  and  that  defendants  take  nothing  bj  their 
eonnterclaim  for  the  alleged  Talue  thereof,  sni&ciently  respond  to  the 
iMoes  raised  bj  the  counterclaim, 

APPEAL  from  a  judgement  of  the  Superior  Court  of  Ynba 
County,  and  from  an  order  denying  a  new  triaL  Eugene  P. 
McDaniel,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
W.  S.  Johnson,  and  W.  H.  Carlin,  for  Appellants. 
M.  T.  Brittan,  and  J.  E.  Ebert,  for  Respondents. 

HART,  J. — This  action  is  brought  by  platntifls  to  recover 
the  sum  of  $591,  together  with  interest  thereon  at  the  rate 
of  eight  per  cent  per  annum,  alleged  to  have  been  loaned  and 
advanced  to  defendants  under  and  by  virtue  of  the  terms  of 
a  certain  written  agreement  of  lease  entered  into  between 
the  parties,  involving  the  leasing  of  certain  lands  to  plaintiffs 
by  defendants.  A  jury  was  waived  by  the  parties  and  the 
case  tried  by  the  court.  PlaintifiEs  were  awarded  judgment 
for  the  sum  of  $659.86,  which  includes  the  principal  sum 
sued  for  and  interest  in  the  sum  of  $68.86.  Defendants  take 
this  appeal  from  said  judgment  and  an  order  denying  their 
motion  for  a  new  trial. 

By  the  terms  of  the  said  written  agreement  or  lease,  which 
was  executed  by  the  parties  on  the  twenty-first  day  of 
January,  1904,  the  defendants  leased  to  the  plaintiffs  certain 
real  property,  situated  in  Yuba  county,  said  lease  to  take 
effect  on  and  from  the  said  date  of  its  execution  and  to  con- 
tinue in  force  until  and  including  the  twenty-eighth  day  of 
September,  1904.  It  was  provided  in  the  lease  that  the  plain- 
tiffs should  have  the  option,  upon  the  expiration  of  the  term 
thus  expressly  agreed  upon,  of  extending  the  term  of  their 
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lease  of  said  lands  for  a  further  period  of  four  years.  The 
lease  is  made  a  part  of  the  complaint  and  is  set  out  in  haec 
verba  in  the  findings,  and  so  much  thereof  as  may  be  necessary 
to  an  understanding  of  the  issues  presented  by  the  pleadings 
reads  as  follows: 

''Upon  the  following  terms  and  conditions,  to  wit,  said 
second  parties  will  at  all  proper  times  and  seasons  during  the 
term  of  this  lease,  and  according  to  the  terms  of  good  hus- 
bandry practiced  in  the  neighborhood,  crop  said  lands  and 
premises  to  grain  and  hay  and  such  other  crops  as  they  shall, 
in  their  sound  discretion,  deem  advisable;  that  th^  will 
carefully  plant,  care  f or,  protect  and  harvest  all  of  said  crops 
without  any  expense  to  said  first  parties  except  for  sacks,  as 
hereinafter  mentioned,  and  will  deliver  to  said  first  parties, 
or  their  order,  within  a  ressonable  time  after  said  crops  shall 
have  been  gatiiered  and  harvested,  subject  to  the  lien  for  ad- 
vancements made  hereunder  and  to  be  made  hereunder  by 
said  second  parties  to  said  first  parties,  as  hereinafter  men- 
tioned, at  such  place  as  said  first  parties  shall  designate  in 
the  city  of  Marysville,  one-third  of  all  of  said  crops  of  grain, 
said  first  parties  to  furnish  at  their  own  expense  sufficient 
sacks  to  contain  their  rental  or  share  of  one-third  of  all  crops 
of  grain  grown  and  harvested  upon  said  lands  under  the 
terms  of  this  lease;  and  said  second  parties  will  further  de- 
liver to  said  first  parties,  properly  stacked  on  said  premises, 
one-third  of  all  hay  grown  and  cut  upon  said  premises  under 
the  terms  of  this  lease. 

"Said  second  parties  hereby  covenant  and  agree  to  pay  to 
said  first  parties,  at  the  date  of  the  execution  of  this  lease, 
the  sum  of  two  hundred  and  thirteen  dollars  ($213.00),  and 
upon  the  request  and  demand  of  said  first  parties  the  further 
sum  of  fifty-four  dollars  ($54.00)  on  the  first  day  of  each 
and  every  month  commencing  with  the  first  day  of  February, 
1904,  during  the  period  of  this  lease,  that  is,  up  to  and  in- 
cluding the  twenty-eighth  day  of  September,  1904,  and  the 
fiirther  sum  of  fifty-four  dollars  ($54.00),  on  the  like  request 
and  demand  of  said  first  parties,  on  the  first  day  of  each  and 
first  day  of  September,  1908,  if  said  period,  or  every  month 
thereafter,  up  to  and  including  the  term  of  said  lease,  be  con- 
tinued and  extended  to  September,  1908,  as  hereinabove  pro- 
vided. Said  sum  of  $213.00  and  said  sum  of  $54.00  to  be 
paid  monthly  as  herein  specified,  shall  be  deducted  with  in* 
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terest  as  herein  specified,  by  said  second  parties,  when  paid, 
from  the  one-third  share  of  said  first  parties  in  the  crops 
raised  under  the  terms  of  this  lease,  and  shall  bear  interest 
from  the  date  of  their  several  payments  at  the  rate  of  eight 
(8)  per  cent  per  annum,  and  said  sum  with  interest  as  afore- 
said shall  be  and  constitute  a  lien  on  said  one-third  portion 
of  said  crops  reserved  herein  as  and  for  rental  for  said  first 
parties,  in  favor  of  said  second  parties,  until  the  same,  to- 
gether with  interest  as  aforesaid,  be  repaid  by  said  first  par- 
ties to  said  second  parties,  and  should  the  total  of  said  ad- 
vancements, together  with  interest  as  aforesaid,  in  any  sea- 
son, exceed  said  lessors'  (said  first  parties)  share  in  the  entire 
crops  for  said  season,  then  in  such  event  said  first  parties 
shall  pay  to  said  second  parties  the  excess  thereof  received 
by  them  from  said  second  parties. 

**It  is  further  agreed  by  and  between  the  parties  hereto  that 
said  advancements  made  and  to  be  made  hereunder  by  said 
second  parties  to  said  first  parties,  together  with  interest  as 
aforesaid,  shall  be  repaid  by  said  first  parties  to  said  second 
parties  at  the  harvest  of  said  crops,  in  gold  coin  of  the  United 
States  of  America." 

The  complaint  is  verified.  The  answer  admits  that  the 
plaintiffs  paid  to  the  defendants  the  sum  of  $591,  but  spe- 
cifically denies  all  the  other  material  averments  of  the  com- 
plaint, and  sets  up  a  counterclaim  upon  a  quantum  vdlebat, 
for  the  sum  of  $1,000,  alleged  as  the  reasonable  value  of  the 
use  of  the  leased  lands  for  the  purposes  of  pasturage,  to  which 
use,  it  is  alleged,  it  was  converted  by  plaintiffs,  said  pasturage 
being,  it  is  claimed,  the  sole  and  exclusive  property  of  defend- 
ants. 

It  is  insisted  that  the  judgment  should  be  reversed  for  two 
reasons:  **1.  Because  the  demands  sued  upon  were  not  due 
when  the  action  was  commenced;  2.  Because  the  findings  do 
not  cover  all  the  material  issues  raised  by  the  pleadings.'' 

The  action  was  commenced  on  the  eighth  day  of  August, 
1904.  A  demurrer  was  sustained  to  the  original  complaint, 
and  thereafter  and  on  the  sixth  day  of  February,  1905,  plain- 
tiff filed  an  amended  complaint  which  (a  demurrer  thereto 
having  been  overruled)  tendered  the  issues  of  fact  upon  which 
the  cause  was  tried.  The  court  found  from  the  evidence 
**that,  pursuant  to  the  terms  of  said  agreement,  said  plain- 
tiffs did,  at  the  proper  time,  in  the  year  1904,  and  in  accord- 
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ance  with  the  terms  of  good  husbandry  as  practiced  in  the 
neighborhood  in  which  said  lands  are  situated,  carefully  crop 
and  plant  said  lands  and  premises  to  grain  and  hay,  and  did 
carefully  care  for  and  protect  said  crops  during  the  said 
year  1904,  and  that  thereafter  and  during  the  said  year  of 
1904,  and  before  the  time  for  harvesting  the  said  crops,  the 
whole  of  said  crops  were  totally  destroyed  by  an  act  of  Qod 
and  without  any  fault  or  neglect  of  said  plaintiffs,  or  either 
of  them,  and  as  a  result  thereof  there  were  no  crops,  or  any 
crop,  to  harvest  upon  said  lands  and  premises  described  in 
said  agreement  during  said  year  of  1904/'  The  court  was 
fully  warranted  in  making  this  finding  from  the  evidence 
received.  The  plaintiffs  testified  that,  having  entered  into 
the  possession  of  the  lands  referred  to  in  the  lease  between 
the  10th  and  15th  of  February,  1904,  they  at  once  proceeded  to 
plow  the  arable  or  tillable  portions  thereof,  preparatory  to 
seeding  and  cultivating  the  same  in  obedience  to  the  covenants 
and  conditions  of  the  lease.  The  property,  or  the  ''ranch," 
as  in  common  vernacular  it  is  designated,  embraces  some 
three  hundred  and  ninety-three  acres  of  land,  of  which  two 
hundred  and  five  acres  are  ''farming"  lands,  or  lands  adapted 
to  and  suitable  for  the  cultivation  of  cereals.  Approximately 
one  hundred  and  forty  acres  of  the  land  were  plowed,  the 
balance  being  too  wet  to  undergo  that  process  to  any  practical 
purpose.  A  short  time  thereafter  heavy  rains  came,  tiie  water 
in  the  Feather  river,  on  which  the  lands  are  situated,  rose  to 
such  an  extent  as  to  overflow  its  banks  and  the  flood  waters 
inundated  a  large  part  of  the  land,  the  same  remaining 
thereon  so  that  the  land  could  not  be  utilized  for  farming  pur* 
poses  for  a  long  period  of  time.  The  plaintiff  H.  J.  Carsten- 
brook  testified:  "Sometime  in  May  I  sent  my  teams  there 
again  and  smnmer-fallowed  eighty-five  acres,  on  the  north 
side  of  the  road,  and  also  a  piece  on  the  south  side  that  had 
been  winter  plowed.  All  told,  I  replowed  about  one  hundred 
and  fifteen  acres  during  that  year  after  I  had  entered  into 
the  lease.  I  made  two  plowings  that  year  on  the  place.  After 
the  first  plowing,  I  did  not  sow  the  piece  on  the  south  side  of 
the  house,  next  to  the  levee,  because  I  could  not  get  on  it,  be- 
cause of  the  water  on  it.  The  other  part  I  had  just  seeded 
to  barley,  when  the  water  came  up  on  it.  This  was  about 
seventy  acres.  There  were  about  eigrhty-five  acres  in  th» 
whole  piece,  but  I  did  not  seed  ten  or  fifteen  acres  of  it  b^ 
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cause  it  was  too  wet  About  eighty-five  acres  I  plowed  the 
second  time.  The  portion  of  the  land  north  of  the  house, 
about  eighty-five  acres,  I  seeded  to  barley  twice  and  the  wa- 
ter came  up  and  drowned  out  both  times.  The  water  came 
ip  the  second  time  about  the  28th  of  March  and  remained 
over  it  fully  three  weeks  and  probably  longer,  and  the  ranch 
was  not  at  any  time  afterward  in  such  condition  that  it  could 
have  been  cropped.''  This  witness  also  testified  to  having 
had  twenty-two  years'  experience  in  the  business  of  farming 
in  Sutter  and  Yuba  counties.  He  stated  that  after  the  water 
had  finally  subsided  and  receded  from  the  land  there  was 
nothing  left  ''but  a  water  hole,"  and  that  it  was  not  possible 
under  the  conditions  then  existing  to  cultivate  a  crop  of  any 
character;  that  there  was  no  volunteer  crop  in  that  year  upon 
the  one  hundred  and  fifteen  acres,  which  were  replowed  and 
summer-fallowed;  that  the  vegetation  on  the  land  after  the 
floods  was  not  such  as  could  be  made  into  good  hay,  and  that, 
therefore,  he  turned  about  two  hundred  and  eighty-eight  head 
of  sheep  and  eight  or  nine  head  of  other  live  stock  upon  the 
land,  and  thus,  from  the  latter  part  of  June  or  the  1st  of 
July  to  a  short  time  before  the  28th  of  September,  used  said 
land  ''off  and  on"  for  pasturage  purposes.  He  testified  that 
he  and  his  coplaintiff  had  under  lease  at  the  time  an  adjoining 
farm,  on  which  they  also  pastured  their  sheep  and  other  cat- 
tle, alternately  running  them  on  the  land  leased  from  de- 
fendants and  then  on  the  adjoining  land  mentioned.  The 
other  plaintiff,  J.  D.  Carstenbrook,  corroborated  the  testi- 
mony thus  given  by  his  partner  and  coplaintiff  as  to  the  un- 
favorable conditions  with  which  they  were  confronted  in  an 
effort  to  cultivate  the  land  in  accordance  with  the  terms  of 
the  lease  and  their  failure  to  do  so  for  the  reasons  stated  by 
the  first-named  witness,  and  also  upon  the  point  that  the 
grass  or  vegetation  on  the  land  after  the  fiood  waters  had  re- 
ceded and  it  was  too  late  to  do  anything  in  the  way  of  seeding 
the  land  in  wheat  and  barley  or  either  was  unfit  to  be  profit- 
ably mown  for  hay.  Some  five  or  six  other  witnesses — farm- 
ers residing  and  who  had  for  many  years  lived  and  farmed 
in  the  neighborhood  of  the  land  in  question — gave  testimony 
corroborative  of  that  given  by  plaintiffs.  All  of  them  testified 
that  plaintiffs,  by  the  exercise  of  the  most  prudent  husbandry, 
did  their  utmost  to  cultivate  and  grow  suitable  crops  upon 
the  land,  but  failed  because  of  the  intervention  of  unfavorable 
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climatic  conditions;  that,  under  the  circumstances,  it  was 
impossible  to  crop  the  land;  that  there  grew  upon  the  land 
after  the  wat^  from  the  overflow  of  the  river  had  disap- 
peared ** dog-fennel"  and  other  weeds  unfit  even  for  the  pur- 
poses of  pasturage;  that,  while  there  was  a  small  quantity  of 
grass  growing  on  the  land  upon  which  sheep  and  other  cattle 
could  thrive  for  a  very  limited  time,  it  was  measurably  insig- 
nificant and  in  consequence,  for  purposes  of  hay,  not  worth  its 
cutting.  In  fact,  the  testimony  of  these  witnesses  was  uni- 
form upon  the  point  that  a  crop  of  hay  could  not  have  been 
cut  from  the  land  after  the  recession  of  the  waters  of  the 
overflow.  From  the  conditions  existing  and  as  thus  briefly 
described,  it  was  manifestly  impossible  to  have  cultivated  and 
advanced  to  a  state  of  fruition  any  kind  of  a  crop  upon  the 
land,  and,  therefore,  it  irresistibly  followed  that  the  terms 
upon  which  the  plaintiffs  took  possession  thereof  under  the 
lease  could  not  be  by  them  met  and  carried  out.  These  con- 
ditions, as  the  court  found  and  as  the  evidence  conclusively 
demonstrates,  were  not  brought  about  through  the  fault  or 
the  negligence  or  default  of  the  plaintiffs,  but  were  the  conse- 
quences of  the  course  of  nature  and  resulting  circumstances, 
to  repel,  overcome  or  control  which  is,  of  course,  beyond  the 
power  of  any  known  human  agencies,  except,  perhaps,  through 
efiScient  levee  fortifications,  constructed  to  guard  against  over- 
flows of  the  flood  waters. 

Under  the  stipulations  of  the  lease,  as  will  be  observed,  the 
defendants,  in  consideration  of  transferring  the  possession 
and  use  of  their  land  to  plaintiffs,  were  to  receive  one-third  of 
any  and  all  crops  grown  and  harvested  by  said  plaintiffs, 
"subject  to  the  lien  for  advancements  made  hereunder  and 
to  be  made  hereunder''  by  said  plaintiffs.  The  latter,  under 
the  terms  of  the  lease,  advanced  to  defendants,  upon  the  exe- 
cution of  the  instrument,  the  sum  of  $213,  and  were  to  there- 
after further  advance  to  them  on  the  first  day  of  each  month 
the  sum  of  $54,  "commencing  with  the  first  day  of  February, 
1904,  during  the  period  of  this  lease,  that  is,  up  to  and  in- 
cluding the  twenty-eighth  day  of  September,  1904,"  said  ad- 
vances to  be  made  "upon  the  request  and  demand"  of  said 
defendants. 

The  contention  is  that  the  action  was  prematurely  brought, 
because  the  plaintiffs  defaulted  in  making  the  last  advance 
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of  $54 — ^that  is,  the  advance  which  they  would  have  been  re- 
quired to  make  upon  demand  of  defendants  if  the  land  had 
been  successfully  fanned.  In  other  words,  the  sum  of  $54 
not  having  been  advanced  or  loaned  to  appellants  for  the 
month  of  September,  no  right  of  action  accrued  to  respondents 
for  the  total  amount  already  so  received  by  defendants.  The 
contention  is,  in  our  opinion,  wholly  without  any  reason  for 
its  support.  Upon  the  question  of  the  time  of  repayment,  the 
agreement  is  in  no  sense  obscure.  It  provides  that  said  ^^ad- 
vancements made  and  to  be  made  hereunder  by  said  second 
parties,  together  with  interest  as  aforesaid,  shall  be  repaid 
by  said  first  parties  to  said  second  parties  at  the  harvest  of  said 
crops,  in  gold  coin,"  etc.  It  certainly  would  not  be  attempted 
to  be  maintained  that  this  clause  of  the  lease  means  that  the 
money  should  not  be  returned  until  crops  had  been  actually 
harvested,  and  it  is  not  so  contended.  The  proper  and  the 
only  true  construction  of  it  is  that  the  money  should  be  re- 
paid at  that  time  of  the  season  when  crops,  if  there  were  any, 
should  be  harvested,  or  at  any  other  time,  we  think,  when  it 
could  become  a  certainty  or  settled  fact  that  it  was  impos- 
sible, from  the  inordinate  quantity  of  water  from  the  river 
overflows  covering  the  land,  to  grow  crops  thereon.  The  evi- 
dence shows  that  it  was  plainly  apparent  to  the  parties  to 
the  lease,  at  and  before  the  time  at  which  crops  should  have 
been  harvested  upon  the  land  had  they  been  seeded  and  grown, 
that  there  was  no  possibility  of  securing  crops  from  the  land, 
and,  in  consequence,  no  possibility  of  the  receipt  by  the  de- 
fendants of  the  compensation  to  which  they  would  have  been 
entitled  had  the  season  been  more  propitious.  The  conditions 
upon  which  the  land  was  leased  necessarily  involved  returns 
to  both  parties  from  their  investment,  as  it  may  properly 
be  styled,  as  indeterminate,  uncertain  and  problematical,  as 
must  be  usual  to  enterprises  which,  like  this,  are  required 
to  depend,  as  among  the  prime  factors  essential  to  their  pros- 
perousness  and  final  success,  upon  favorable  meteorological 
and  other  conditions.  Each  of  the  parties,  in  other  words 
— ^the  defendants  as  well  as  the  plaintiffs — by  their  writ- 
ten covenants,  manifested,  mutually,  a  willingness  to  take  a 
chance  of  reaping  the  benefits  which  ordinarily  attend  such 
t  venture,  and  of  suffering  together  the  disadvantages  and 
/osses  which  the  interference  of  adventitious  circumstances 
too  often  bring  to  it.    The  termination  of  the  lease  was  fixed 
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for  the  latter  part  of  September,  in  order,  without  doubt,  that 
the  entire  harvesting  season  would  thus  be  included  in  and 
covered  by  the  lease,  thereby  giving  plaintiflEs  full  oppor- 
tunity  to  properly  gather  whatever  crops  they  might  deem 
it  the  part  of  wisdom  to  grow.  There  is  nothing  in  the  lan- 
guage of  the  lease,  reasonably  construed,  which  bound  plain- 
tiffs to  advance  the  $54  a  month  after  it  became  certain  that 
there  could  be  no  possible  hope  or  expectation  of  harvesting 
a  crop  of  any  character  from  the  land.  The  moneys  received 
by  defendants  from  plaintiffs  were,  it  is  admitted,  mere  loans, 
to  secure  repayment  of  which  it  was  agreed  that  plaintiffs 
should  retain,  until  their  accounts  were  adjusted,  the  share 
to  which  the  defendants,  by  the  terms  of  the  lease,  would  be 
entitled,  of  any  crops  which  might  be  harvested  upon  the  land. 
That  point  or  stage  of  the  season  having  been  reached  where 
it  must  have  been  absolutely  clear  to  both  parties  that  no 
crop  of  any  kind  whatsoever  could  be  gathered  from  the  land, 
owing  to  the  unfavorable  conditions  which  existed,  by  what 
process  of  reasoning  can  it  be  maintained  that,  under  the 
terms  of  the  lease,  interpreted  agreeably  to  reason,  the  plain- 
tiffs were  in  no  position  to  sue  for  advances  already  made, 
because  they  had  not  made  the  further  loan  of  $54,  which 
they  would  probably  have  been  required  to  make  in  the  event 
that  the  land  had  been  successfully  cropped?  The  lease  may 
well  be  construed  as  obligating  plaintiffs  to  make  the  loans 
to  defendants  as  stipulated  therein  so  long  as  there  existed  a 
prospect  or  hope  of  realizing  some  returns  from  the  cultiva- 
tion of  the  land  in  the  manner  agreed  upon,  and  that  when 
the  time  arrived  that  any  reason  for  such  prospect  or  hope 
ceased  to  exist,  then  the  obligation  to  make  such  advances 
ceased  to  be  binding  or  of  any  force.  We  can  conceive  of  no 
reason,  luider  a  fair  interpretation  of  the  language  of  the 
lease,  why  the  plaintiffs  should  have  been  forced,  before  ac- 
quiring a  right  to  sue  for  moneys  already  loaned  to  defend- 
ants, to  go  through  the  form  of  advancing  a  further  sum  of 
$54.  The  logic  of  the  argument  may  be  stated  thus :  **  We  owe 
you,  it  is  true,  the  sum  of  $590,"  say  the  defendants,  **but  you 
have  no  right  now  to  sue  us,  nor  can  you  ever  acquire  any 
such  right  until  you  have  made  the  advance  to  us  of  the  fur- 
ther sum  of  $54.  The  reason  for  such  further  loan  has,  of 
course,  ceased  to  exist,  but  we  are,  nevertheless,  under  the 


612  Carstbnbrook  v.  Wedderibn.     [5  Cal.  App. 

strict  letter  of  the  lease,  entitled  to  a  further  advance  of 
$54.  When  you  have  thus  carried  out  your  part  of  the  agree- 
ment, you  are  then  authorized  to,  and  have  the  legal  right, 
immediately  thereafter  to  sue  us,  not  only  for  the  last  ad- 
vance made,  but  for  the  whole  amount  loaned  to  us."  This, 
it  seems  to  us,  is  the  necessary  effect  of  the  argument,  and 
the  proposition  is  obviously  a  reduciio  ad  absurdum. 

We  think  the  findings  sufficiently  respond  to  and  include 
all  the  material  issues  tendered  by  the  pleadings.  The  spe- 
cific complaint  upon  this  point  is  that  the  court  omitted  to 
make  any  finding  upon  the  issue  involved  in  the  alleged 
counterclaim  set  up  by  the  defendants  to  the  effect  that  ''dur- 
ing the  period  of  the  lease  plaintiffs  used  the  leased  prem- 
ises for  pasturage  purposes  solely,"  etc.,  and  that  "the  rea- 
sonable value  of  this  pasturage  was  the  sum  of  $1,000." 
The  findings  of  the  court  upon  this  question  is  as  follows: 
"That  said  plaintiffs,  under  the  terms  of  this  agreement,  are 
entitled  to  all  of  the  pasturage  on  said  land  during  the  terms 
of  said  lease,  and  that  said  defendants  take  nothing  by  reason 
of  their  counterclaim."  This  finding  is  sufficient  to  cover 
the  issue  to  which  it  relates.  It  appears  to  be  clear  enough 
to  require  no  amplification  or  explanation  to  comprehend  its 
meaning.  The  plain  meaning  of  it  is  (and  it  can  be  con- 
strued as  meaning  nothing  else)  that  the  pasturage  on  the 
land  was  the  property  of  plaintifib,  and  that,  therefore,  the 
claim  of  defendants  that  it  belonged  exclusively  to  them,  and 
that  they  were  entitled  to  damages  in  any  sum  from  plaintiffs 
for  taking  and  using  it  is  without  any  foundation  in  fact 
The  authorities  cited  by  counsel  are  where  no  finding  what- 
ever was  made  upon  a  certain  material  issue  raised  by  the 
pleadings,  or  even  an  attempt  to  make  one. 

The  grounds  upon  which  the  motion  for  a  new  trial  was 
based  and  urged  here  upon  appeal  from  the  order  practically 
call  only  for  a  discussion  of  the  questions  presented  on  the 
appeal  from  the  judgment,  and  which  we  have  considered. 
Counsel  insist  that  the  court  erred  in  refusing  to  grant  the 
motions  of  defendants  to  dismiss  the  action  and  for  judg- 
ment on  the  pleadings,  and  also  in  denying  their  motion  for 
a  nonsuit,  but  the  questions  arising  thereon,  as  suggested, 
have  been  disposed  of  in  the  discussion  of  the  points  urged 
on  the  appeal  from  the  judgment 
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The  plaintiffs  were,  we  think,  entitled  to  the  use  of  the 
pasturage  and  feed  growing  upon  the  land.  There  is  no  pro- 
vision in  the  lease  reserving  to  the  lessors  the  right  to  the 
pasturage,  and  unless  such  right  was  withheld  from  plaintiffs, 
who  were  tenants  for  years,  by  the  terms  or  some  covenant 
of  the  lease,  the  plaintiffs  were  acting  within  their  rights  when 
they  grazed  their  stock  upon  the  land.  (Civ.  Code,  sec.  819 ; 
Marshall  v.  Luiz,  115  Cal.  625,  [47  Pac.  597].)  Of  course, 
it  should  be  unnecessary  to  say  that,  if  the  lessees  had  suc- 
ceeded in  growing  upon  the  land  a  crop  of  hay,  or  of  barley 
or  of  wheat,  worth  harvesting,  in  point  of  quantity  and  qual- 
ity, they  would  not  have  been  justified  in  entirely  appropri- 
ating the  same  for  pasturing  of  their  stock  or  otherwise,  with- 
out accounting  to  the  defendants  for  their  share  thereof. 
But  we  feel  convinced  from  the  testimony  adduced  at  the 
trial  that,  after  the  disappearance  of  the  flood  waters  from 
the  land,  the  vegetation  growing  thereon  which  was  at  all 
capable  of  utilization  was,  even  for  the  purposes  of  pasturage, 
of  comparatively  little  value,  and  that  the  consequence  of 
gathering  it,  if,  indeed,  it  was  in  such  condition  as  to  have 
rendered  it  practicable  to  reap  it,  considering  the  cost  and 
labor  required  to  do  so,  would  have  been  loss  rather  than 
profit.  The  evidence  indisputably  establishes  the  fact  that 
the  plaintiffs,  who  are  experienced  farmers,  and  who,  from 
having  been  engaged  in  the  business  of  farming  for  many 
years  in  the  section  of  the  state  where  the  leased  lands  are 
situated,  must  be  thoroughly  familiar  with  the  methods  and 
requirements  of  successful  farming  in  that  locality,  unremit- 
tingly strove  to  cultivate  and  grow  crops  upon  the  property, 
as  they  agreed  to  do,  by  the  covenants  of  the  lease.  There 
was  no  sane  reason  why  they  should  not  have  done  so.  They 
had  equal  concern  with  the  defendants  in  the  success  of  the 
venture,  for  their  failure  because  of  negligence  or  for  any 
other  reason  within  their  control  to  make  the  business  prosper- 
ous and  profitable  could  not  result  otherwise,  quite  naturally, 
than  to  militate  against  their  own  welfare,  as  well  as  against 
that  of  the  defendants. 

We  have  carefully  consulted  all  the  authorities  cited  by 
counsel  for  appellants  as  sustaining  their  several  contentions, 
and  readily  concede  that  they  contain  declarations  of  sound 
law,  but  are  unable  to  perceive  their  application  to  the  facts 
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presented  in  the  case  at  bar.    We  can  find  no  reason  for  dis- 
turbing the  judgment  or  the  order. 

For  the  reasons  stated  in  the  foregoing  discussion,  the 
judgment  and  order  appealed  from  are  affirmed. 

Burnett,  J.,  and  Chipman,  P.  J.,  concurred. 


» 


[dr.    N«.  809.    Second  Appellate  District.—Maj  28,  1907.] 

MOERIS  HUBWITZ,  Respondent,  v.  S.  L.  GROSS,  Appel- 
lant. 

AcnoN  POB  Breach  of  Conteact — Salb  of  Land — Assumption  oi 
Chattel  Mortgages — Claims  of  Defendant — Burden  of  Proof — 
Findings. — In  an  action  to  recover  damages  for  a  breach  of  eon- 
tract  bj  the  defendant,  in  consideration  of  a  sale  and  convejancft 
•f  land  to  him  bj  the  plaintiff,  to  assume  and  pay  two  chattel 
mortgages  on  the  orange  crop  growing  on  the  land  conveyed  and 
also  upon  plaintiff's  remaining  land,  where  the  defendant  bj  answer 
and  cross-complaint  alleged  that  it  was  agreed  that  the  entira 
crop  was  to  belong  to  defendant,  and  that  the  crop  taken  bj  tb« 
mortgagee  was  removed  bj  plaintiff  without  defendant's  eon- 
sent,  the  burden  of  proof  was  upon  the  defendant  to  prove  his 
allegations,  and  where  he  failed  to  do  so,  the  court  properlj  f dund 
against  him  in  that  regard. 

Id. — SiNOLB  Causb  of  Action — Elements  of  Damage — ^Misjoindeb 
not  Shown. — ^Where  the  complaint  counted  on  a  cause  of  action 
for  damages  for  breach  of  the  contract  in  an  aggregate  sum,  but 
divided  the  aggregate  amount  of  the  two  chattel  mortgages  assumed 
bj  defendant  into  two  elements  of  damage — ^the  first,  for  partial 
failure  of  the  consideration  of  the  conveyance,  measured  by  the 
proceeds  of  oranges  belonging  to  plaintiff,  which  were  applied 
toward  payment  of  the  chattel  mortgages  so  assumed;  and  second, 
the  unpaid  balance  necessary  to  clear  plaintiff's  remaining  land 
from  the  lien  of  the  mortgages — it  states  but  one  cause  of  action 
for  breach  of  the  contract  to  plaintiff's  injury,  and  shows  no 
misjoinder  of  causes  of  action. 

Id. — ^Uncertainty  or  Ambiguity  not  Misleading. — ^Where  there  is  no 
uncertainty  or  ambiguity  which  could  mislead  the  defendant  Jb 
pleading  to  the  complaint,  a  demurrer  on  that  ground  was  prop- 
erly overruled. 

Id. — Parties — Mortgagee. — The  mortfjrigee  was  neither  a  necessary  nor 
a  proper  party  to  the  action   for   breach  of  the  eontrmet 
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bj  the  defendant  with  the  plaintiff  to  assame  and  paj  off  the 
mortgages. 

Id. — Estoppel  or  Detendant — Assumption  ov  Mostoaoi  Madb  bt 
Thibd  Partt — Direction  to  Mortgagee. — ^Where  the  larger  crop 
mortgage  was  executed  bj  a  third  party,  and  constituted  a  lien  on 
all  of  plaintiff's  crops,  its  assumption  hj  defendant,  in  considera^ 
tion  of  the  conveyance  of  land  to  him,  estopped  him  from  ques- 
tioning whether  plaintiff's  obligation  to  paj  it  was  a  legal  or 
moral  one;  and  having  directed  tho  mortgagee  to  apply  the  pro* 
eeeds  of  plaintiff's  oranges  to  its  payment,  he  is  estopped  to 
deny  the  validity  and  enforceability  of  the  obligation  against  plain- 
tiff's  demand  for  a  repayment  of  the  money  so  applied. 

Id. — Construction  of  Contract — Evidence,  Purpose  an»  Cirouic- 
STANCES. — In  ascertaining  the  meaning  of  the  language  of  the 
contract,  evidence  showing  its  purpose  or  object,  and  the  eircam- 
stances  surrounding  its  execution,  was  admissible,  and  must  be 
taken  into  consideration  in  its  construction. 

Id. — Evidence — Exhibits  and  Records  of  Corporation  Mortgagee — 
iDSNTiriCATioN. — Exhibits,  copies  of  account  sales  cheek  sheets 
of  the  corporation  mortgagee  showing  particulars  of  oranges  re- 
eeived  and  sold  by  it  for  account  of  plaintiff,  also,  a  ''ledger  sheet" 
and  "weigher's  receiving  account  slip,"  all  of  which  were  identified 
as  original  papers  and  records  of  the  eorporatioa  by  their  proper 
custodian,  were  admissible  in  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loa 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
W.  P.  James,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Herbert  Cutler  Brown,  and  Qeorge  H.  Moore,  for  Appel- 
lant. 

Charles  L.  Batcheller,  and  Thomas  0.  Bidgway,  for  Be- 
spoudent. 

TAQGART,  J. — This  is  an  action  to  recover  damages  for 
failure  to  perform  an  agreement  to  assume  payment  of  two 
certain  chattel  mortgages.  Judgment  was  for  plaintiff,  and 
defendant  appeals  from  the  judgment  and  an  order  denying 
his  motion  for  a  new  trial. 

Plaintiff,  on  the  nineteenth  day  of  January,  1905,  was  the 
owner  of  four  parcels  of  land  (designated  in  his  complaint 
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as  one,  two,  three  and  four,  respectively),  located  in  Los  An- 
geles county,  upon  which,  or  portions  of  which,  there  were 
growing  crops.  Against  these  lands  and  the  crops  thereon 
there  subsisted  four  mortgages:  two  against  the  lands  for 
$13,000  and  $5,000,  respectively,  and  two  against  the  growing 
crops,  dated  April  29, 1904,  and  August  15,  1904,  given  to  se- 
cure the  payment  of  promissory  notes  for  the  sum  of  $2,000 
and  $700,  respectively,  and  each  due  one  day  after  date. 
These  crop  mortgages  were  held  by  the  California  Citrus 
Union,  which,  at  the  request  of  plaintiff,  picked  and  removed 
of  said  mortgaged  crops,  before  January  19,  1905,  oranges 
belonging  to  plaintiff  of  the  net  value  of  $1,004.47,  as  deter- 
mined by  the  subsequent  sales  thereof  made  by  said  Citrus 
Union. 

On  January  19,  1905,  plaintiff  sold  to  defendant  parcels 
designated  as  one  and  two,  for  a  consideration  expressed  in 
the  "escrow  instructions"  as  follows:  "We  are  to  pay  Mr. 
Hurwitz  $2300  twenty-three  hundred  for  above  property  and 
assume  $13000.00  Mtg.  or  Tr.  deed  &  all  Int.  due,  &  assume 
$5000  Mtg.  or  Tr.  deed  &  Int.  from  Jan.  20th  05  &  assume 
$2700  Chat.  Mtg.  &  all  Int.  from  Jan.  20,  -05.  Hurwitz  to 
show  statements  from  last  2  mtgee's  that  said  int  is  paid  to 
said  date."  On  the  same  day  plaintiff,  in  execution  of  said 
agreement,  made  a  conveyance  to  defendant  of  parcels  1  and 
2,  wherein  was  contained  the  following  clause:  "Subject  to 
all  incumbrances  now  of  record  against  said  property,  all 
of  which  incumbrances  the  parties  of  the  second  part  assume 
and  agree  to  pay."  Defendant  complied  with  the  other  terms 
of  the  "escrow,"  but  failed  to  pay  the  chattel  mortgages 
and  free  parcels  3  and  4  from  the  lien  thereof,  and  notified 
the  Citrus  Union  to  apply  the  proceeds  of  sales  of  said  or- 
anges, picked  prior  to  January  19th,  to  the  payment  of  the 
indebtedness  secured  by  said  mortgages,  which  was  done. 

The  complaint  counts  on  a  cause  of  action  for  damages  for 
breach  of  contract,  and  fixes  the  amount  of  such  damages  at 
$2,700 — the  aggregate  of  the  principal  sums  of  said  two  chat- 
tel mortgages,  which  damages  are  divided  into  two  elements: 
The  first  ($1,213),  for  partial  failure  of  consideration  for  the 
conveyance  made  by  plaintiff  to  defendant,  being  measured 
by  the  proceeds  of  sales  of  oranges  belonging  to  plaintiff,  ap- 
plied to  the  payment  of  the  chattel  mortgages  by  the  Citms 
Union  after  defendant  had  assumed  the  same;   and,  second 
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($1,487),  the  unpaid  balance  necessary  to  clear  said  third  and 
fourth  parcels  of  land,  retained  by  plaintiff,  from  the  lien 
of  said  chattel  mortgages. 

By  answer  and  cross-complaint  defendant  claimed  that 
plaintiff  agreed  that  the  entire  orange  crop  for  the  year  1904 
should  pass  by  the  conveyance  mentioned  in  the  complaint, 
and  that  plaintiff  removed  the  portion  of  said  orange  crop 
so  taken  by  the  Citrus  Union  without  defendant's  knowledge 
or  consent.  No  evidence  was  introduced  on  this  issue,  and 
the  court  properly  found  against  the  contention  of  defendant 
in  this  regard.  The  burden  was  upon  defendant  to  establish 
his  allegations. 

While  there  are  two  elements  of  damage  specially  alleged 
in  the  complaint,  it  states  but  one  breach  of  contract,  and  but 
one  cause  of  action.  This  is  sufficiently  stated.  It  appears 
from  the  allegations  of  the  complaint  that  defendant  agreed 
to  clear  parcels  3  and  4  from  the  liens  of  the  chattel  mort- 
gages, and  to  assume  the  payment  thereof,  that  there  was  a 
sufficient  consideration  for  such  promise  or  agreement,  that 
he  failed  to  perform  his  agreement,  and  that  plaintiff  was 
injured  by  reason  of  such  failure.  The  cause  of  action  must 
not  be  confused  with  the  remedy  or  relief  sought.  {Frost  v. 
Witter,  132  Cal.  426,  [84  Am.  St.  Rep.  53,  64  Pac.  705].) 
This  view  of  the  complaint  disposes  of  the  errors  complained 
of  in  the  rulings  of  the  trial  court  upon  defendant's  demur- 
rer to  the  complaint  on  the  ground  of  misjoinder,  and  the 
motions  to  strike  out  and  to  sever  and  separately  state  the 
two  alleged  causes  of  action  which  it  was  contended  were 
misjoined  in  the  complaint.  The  special  demurrers  based 
upon  alleged  uncertainty  of  statement  of  ownership  and  other 
allegations  as  to  the  oranges  taken  by  the  Citrus  Union  and 
applied  to  the  pa3rment  of  the  indebtedness  secured  by  the 
chattel  mortgages  were  properly  overruled.  There  was  unnec- 
essary detail,  perhaps,  in  the  allegations  relating  to  this  ele- 
ment of  damage,  but  no  uncertainty  or  ambiguity  that  could 
mislead  the  defendant  in  pleading  to  the  complaint 

The  Citrus  Union  was  neither  a  necessary  nor  proper  party 
to  the  action.  It  had  a  right  under  its  contract  to  apply  the 
proceeds  of  the  orange  sales  to  the  indebtedness  due  it,  and 
plaintiff  could  not  recover  the  money  back  merely  because  he 
had  contracted  with  defendant  to  pay  the  whole  of  the  mort- 
gages, and  the  latter  had  failed  to  do  so.    Plaintiff's  only  right 
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of  action  was  against  defendant  for  the  breach  of  his  con- 
tract. 

The  crop  mortgage  for  $2,000  given  by  Qore  constituted  a 
lien  upon  all  of  plaintiff's  crops,  and  its  assumption  by  de- 
fendant was  made  a  part  of  the  consideration  for  the  convey- 
ance to  him.  He  cannot  now  question  whether  plaintiff's  obli- 
gation to  pay  it  was  a  legal  or  moral  one.  {Hartwig  v.  Clark, 
138  Cal.  668,  [72  Pac.  149].)  Plaintiff  treated  it  as  a  bind- 
ing obligation,  and  so  did  defendant  when  he  directed  the 
Citrus  Union  to  apply  the  proceeds  of  sales  of  plaintiff's  or- 
anges to  its  payment,  and  also  later,  when  he  paid  the  bal- 
ance due  thereon  to  the  Citrus  Union.  Having  directed  the 
application  of  plaintiff's  money  to  its  payment,  he  is  estopped 
to  deny  the  validity  and  enforceability  of  the  obligation 
against  plaintiff's  demand  for  a  repayment  of  the  money  so 
applied. 

The  construction  of  the  contract  by  the  trial  court  was  cor- 
rect. In  ascertaiuing  what  is  meant  by  the  language  used  in 
a  written  instrument,  the  object  in  view  and  the  circumstances 
surrounding  its  execution  must  be  taken  into  consideration. 
{Neale  v.  Morrow,  150  Cal.  414,  [88  Pac.  815].)  Taking  the 
contract  here  under  consideration  by  the  four  comers,  and 
reading  it  with  the  eyes  of  those  who  made  it,  by  the  light, 
and  under  the  circumstances,  which  surrounded  its  execution 
(Walsh  V.  Hill,  38  Cal.  487),  we  see  that  plaintiff  had  four 
parcels  of  land  encumbered  with  mortgages;  that  defendant 
agreed,  in  consideration  of  the  conveyance  to  him  of  two  of 
the  parcels,  to  assume  the  payment  of  all  the  liens  on  the  four 
parcels  and  pay  the  plaintiff  $2,300.  The  consideration  to 
plaintiff  then  was  the  clearing  of  parcels  3  and  4  from  the 
mortgage  liens  and  the  $2,300  cash  in  hand.  The  oranges 
severed  from  the  land  prior  to  the  sale  were  the  property  of 
plaintiff.  The  amount  of  the  crop  niortpages,  ascertained  on 
the  face  of  the  agreement,  was  $2,700.  This  amount  was  fixed 
as  the  liability  of  defendant,  by  the  contract,  and  the  plain- 
tiff was  required  to  pay  the  interest  thereon  to  the  date  of 
sale.  This  construction  of  the  ** escrow"  and  the  clause  in 
the  conveyance  justifies  the  conclusions  reached  by  the  trial 
court.  The  evidence  introduced  warrants  the  findings  of  the 
court,  and  justified  it  in  denying  the  defendant's  motion  for 
•  nonsuit. 
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A  careful  consideration  of  the  errors  assigned  in  connection 
with  the  admission  of  evidence  discloses  no  prejudicial  error. 

A  number  of  exhibits,  copies  of  account  sales  check  sheets 
of  the  California  Citrus  Union  showing  particulars  of  oranges 
received  from,  and  sold  for  and  on  account  of,  M.  Hurwitz, 
were  admitted  in  evidence  over  the  objections  of  defendant. 
These  were  identified  by  the  employees  of  the  company  in 
whose  custody  they  were,  who  testified  that  they  were  the 
original  sheets  received  from  the  district  agent  at  the  Covina 
office,  the  place  at  which  the  oranges  were  received  and  from 
which  the  shipments  purported  to  have  been  made;  that  the 
witness  did  not  make  the  entries;  they  were  not  made  in  his 
presence,  and  that  he  had  no  information  as  to  the  knowledge 
of  the  district  agent  who  made  them.  The  district  agent 
at  Covina  testified  that  the  transactions  took  place  during 
his  predecessor's  incumbency;  that  he  knew  nothing  of  the 
transactions  to  which  they  referred  except  as  to  the  custom 
of  making  such  records ;  that  he  received  them  from  his  pred- 
ecessor as  records  of  the  office;  that  he  was  acquainted  with 
the  agent  in  whose  handwriting  they  were  and  with  his  hand- 
writing, and  that  they  were  in  his  handwriting. 

A  ** ledger  sheet''  and  ** Weigher's  Receiving  Account  Slip" 
were  also  admitted  in  evidence  over  the  objections  of  defend- 
ant. These  were  identified  by  the  chief  clerk  in  the  office  of 
the  Citrus  Union  as  original  records  from  that  office.  He 
also  stated  that  the  bookkeeper  who  kept  the  book  showing  the 
account  of  Mr.  Hurwitz  was  no  longer  in  the  employ  of  the 
company,  and  when  last  heard  from  was  in  Arizona.  The 
witness  testified  that  the  ** ledger  sheet"  introduced  was  the 
original  card  showing  the  only  account  kept  with  the  chattel 
mortgages  in  question,  and  showed  all  the  entries  in  relation 
thereto  and  all  the  credits  given  thereon. 

A  number  of  questions  were  asked  of  these  witnesses  as  to 
the  matters  displayed  upon  the  records  so  introduced,  all  of 
which  were  objected  to  by  defendant,  and  his  objections  were 
overruled,  the  trial  judge  stating  in  explanation  of  his  rul- 
ings in  this  regard  at  one  time  that  it  might  be  understood  that 
the  witness  made  none  of  the  entries,  had  no  knowledge  of 
the  facts  about  which  he  was  testifying,  but  that  he  had 
received  the  instruments,  whose  contents  he  was  repeating,  as 
records  of  the  office  which  it  was  the  custom  of  the  company 
to  keep,  in  the  custody  of  the  employee  filling  the  position 
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which  the  testifying  witness  did.  The  court,  by  its  remarks 
in  some  instances,  expressly  distinguished  between  the  state- 
ment of  a  fact  known  to  the  witness  and  the  statement  of 
matters  appearing  on  the  records  introduced,  and  permitted 
the  witness  to  state  the  latter.  In  one  instance  at  least,  where 
the  question  called  for  that  which  it  was  apparent  from  the 
question  the  witness  could  only  answer  from  the  record  the 
court  directed  the  witness:  "He  can  state  whether  there  is 
any  record  of  any  such  payment,  regardless  of  whether  fhey 
existed  in  fact." 

Questions  relating  to  the  correctness  and  accuracy  of  books 
sought  to  be  introduced  in  evidence  have  generally  arisen  in 
cases  where  the  books  are  introduced  on  behalf  of  the  party 
keeping  them,  and  are  in  the  nature  of  self-prepared  and 
self-serving  declarations.  They  were  permitted  to  be  intro- 
duced at  common  law  only  because  the  party  could  not  tes- 
tify in  his  own  behalf,  and  when  parties  to  an  action  were 
first  permitted  to  testify,  it  was  held  by  some  of  the  courts 
that  the  books  of  a  party  could  no  longer  be  admitted  in  evi- 
dence. {Roche  V.  Ware,  71  Cal.  377,  [60  Am.  Rep.  539,  12 
Pac.  284].)  Books  of  account  so  belonging  to  the  parties  to 
the  litigation  are  said  to  be  in  the  nature  of  secondary  or  sup- 
plementary evidence  of  the  facts  therein  stated  {BushneU  v. 
Simpson,  119  Cal.  661,  [51  Pac.  1080]),  but  have  been  held 
admissible,  when  preliminary  proof  has  been  made,  to  sup- 
port a  claim  against  the  estate  of  a  deceased  person  where 
the  claimant  cannot  be  a  witness  to  testify  to  his  own  claim. 
{Cowdery  v.  McChesney,  124  Cal.  363,  [57  Pac.  221] ;  City 
Sav.  Bank  v.  Enos,  135  Cal.  172,  [67  Pac.  52].)  The  ques- 
tion  of  who  may  make  the  preliminary  proof  and  the  limita- 
tions upon  the  parties'  testimony  in  such  cases  appears  to 
be  still  open  to  discussion  in  this  state.  {Stuart  v.  Lord,  138 
Cal.  677,  [72  Pac.  142].)  In  White  v.  Whitney,  82  Cal.  166, 
[22  Pac.  1138],  the  rule  is  adopted  from  Wharton  on  Evi- 
dence, that  "a  tradesman's  book  of  original  entries  is,  in 
most  jurisdictions,  received  in  evidence  as  prima  fade  proof, 
when  supported  by  the  tradesman's  oath,"  and  cases  in  this 
state  are  cited  which,  it  ia  said,  sanction,  although  they  do  not 
expressly  declare,  this  rule. 

We  think,  however,  that  a  different  rule  should  be  applied 
to  the  books  here  under  consideration  from  that  which  is  ap- 
plied to  the  books  of  a  party  to  the  litigation  producing  them 
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to  serve  his  own  purposes  and  aid  his  own  claim.  The  ex- 
hibits here  admitted  are  the  records  of  the  business  transac- 
tions of  a  corporation  required  by  law  to  be  kept  by  all  cor- 
porations for  profit  (Civ.  Code,  sec.  377.)  They  consti- 
tute the  '* memory"  of  the  transactions  of  the  corporations. 
Having  been  produced  as  the  regularly  kept  and  original 
books  of  the  corporation,  identified  as  such  by  their  proper 
custodians,  they  are  admissible  in  evidence.  {City  Sav.  Bank 
V.  Enas,  135  Cal.  172,  [67  Pac.  52].)  The  exhibits  were,  there- 
fore,  entitled  to  be  admitted  upon  the  preliminary  proof 
given. 

The  practice  followed  by  the  trial  judge  in  permitting  the 
witnesses  who  were  merely  custodians  of  the  record,  without 
pretense  of  knowledge  as  to  the  transactions  recorded,  to 
read  from  the  record  in  response  to  direct  questions  as  to  the 
fact,  is  one  much  pursued  by  some  trial  judges  where  the 
case  is  tried  without  a  jury.  Such  a  practice  is  open  to  abuse, 
and  should  be  pursued  with  great  caution.  Deductions  made 
by  bookkeepers  greatly  aid  the  court  and  materially  reduce 
its  labors,  but  in  the  statement  of  the  record  as  a  fact,  if  not 
confined  to  a  literal  reading  of  the  record,  the  witness'  own 
inferences  are  liable  to  creep  in  and  a  wrong  interpretation 
of  the  writing  be  thus  had. 

A  careful  examination  of  the  record  discloses  no  statements 
of  witnesses  so  testifying  to  what  the  record  contained  which 
do  not  appear  in  the  exhibits,  except,  perhaps,  one  or  two 
answers  to  questions  as  to  what  the  books  did  not  show, 
which  were  competent  and  relevant  questions  in  themselves. 
The  exhibits  being  prima  facie  evidence,  and  no  attack  be- 
ing made  upon  their  correctness,  we  cannot  see  that  appel- 
lant was  prejudiced  by  the  rulings  of  the  court  in  permitting 
these  questions  to  be  asked  and  answers  to  be  given.  All  the 
evidence  relating  to  the  Citrus  Union's  books  merely  tended 
to  increase  or  diminish  one  branch  of  the  damage  alleged  by  a 
corresponding  decrease  or  increase  of  the  other  branch.  Two 
thousand  seven  hundred  dollars  were  necessary  to  release 
tracts  8  and  4  from  the  lien  of  the  chattel  mortgages.  To 
the  extent  that  plaintiff's  oranges  were  used  to  pay  this  sum 
he  was  entitled  to  recover  from  defendant,  and  to  the  ex- 
tent that  the  defendant  failed  to  pay  the  mortgages  plaintiff 
was  entitled  to  compel  him  to  do  so  or  pay  the  amount  nec- 
essary for  this  purpose.    It  was  immaterial  to  defendant  upon 
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which  branch  he  was  required  to  pay,  and  the  books  of  the 
Citrus  Union  only  determined  into  which  pocket  of  plaintiff 
the  money  should  go,  to  reimburse  him  for  his  oranges  taken 
or  to  clear  his  land  from  the  lien  against  it.  Conceding 
that  some,  or  all,  of  the  evidence  relating  to  the  books  of 
the  Citrus  Union  was  improperly  admitted,  the  defendant 
was  not  prejudiced  thereby. 

No  error  appearing  in  the  record,  the  judgment  and  order 
appealed  from  are  affirmed. 

Allen,  P.  J.y  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eourt, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  27, 1907. 


[Cly.    No.  862.    Second  Appellate  District.— May  28,  1007.] 

JOHN  L.  BOHN,  Administrator  of  Estate  of  PETER  BOHN, 
Deceased,  Appellant,  v.  PACIFIC  ELECTRIC  RAIL- 
WAT  CO.,  Respondent. 

Action  poe  Death — Nonsuit  at  Close  of  Evidence — Contributoet 
NEGUOENcafi — Constitutional  Law — Jury  Trial. — In  an  action 
for  death,  where  it  dearly  appeared  at  the  dose  of  all  of  th« 
evidence  for  both  parties  that  the  deceased  was  guilty  of  contribu- 
tory negligence,  and  that  if  the  case  had  been  submitted  to  the 
jury  it  would  be  the  duty  of  the  eourt  to  set  aside  a  verdict  for 
the  plaintiff,  a  nonsuit  was  properly  granted.  Such  action  of  the 
eourt  was  not  violative  of  the  constitutional  right  of  trial  by  jury. 

APPEAL  from  an  order  of  the  Superior  Conrt  of  Los 
Angeles  County  denying  a  new  trial  Charles  Monroe, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourtt 

Kendrick,  Knott  &  Ardis,  for  Appellant 

Bicknell,  Gibson,  Trask,  Dunn  &  Crutcher,  and  Norman  S. 
Sterry,  for  Respondent 
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SHAW,  J. — The  defendant  owned  and  operated  an  electric 
railway  line  running  from  the  city  of  Los  Angeles  through 
the  town  of  Compton  to  Long  Beach.  It  appears  without 
conflict  in  the  evidence  that  on  September  12,  1904,  the  de- 
fendant was  running  a  car  at  the  usual  rate  of  speed  north 
on  Wilmington  street  in  said  town  of  Compton,  and  when 
approaching  IMain  street,  which  crosses  said  Wilmington  street, 
one  Peter  Bohn  appeared  in  a  vehicle,  to  which  was  hitched  a 
team  of  horses  which  he  was  driving  south  along  said  Wil- 
mington street  parallel  with  and  on  the  west  side  of  defend- 
ant's tracks.  The  car,  running  at  a  speed  of  fifteen  to  twenty 
miles  per  hour,  which  was  not  in  excess  of  the  usual  speed, 
was  approaching  the  crossing  at  which  there  was  a  sign,  *' Bail- 
road,  Look  out  for  the  Cars,"  and  its  approach  was  in  plain 
view  of  said  Peter  Bohn;  the  usual  signal  whistle  was  given 
and  the  gong  was  kept  going.  There  was  nothing  in  Bohn's 
manner  which  indicated  that  he  contemplated  trying  to  cross 
the  track  until  the  car  had  reached  a  point  about  sixty  to 
ninety  feet  from  the  crossing,  when  he  suddenly  turned  his 
horses  upon  the  track,  with  the  result  that  a  collision  oc- 
curred, in  which  said  Peter  Bohn  was  killed.  His  admin- 
istrator sues  for  damages. 

At  the  close  of  plaintiff's  evidence  defendant  moved  for  a 
nonsuit,  which  was  denied.  Defendant  then  introduced  its 
evidence  and  renewed  its  motion  for  a  nonsuit,  which  motion 
the  court  granted,  and  judgment  was  entered  for  defendant. 
Plaintiff's  motion  for  a  new  trial  was  denied,  and  he  appeals 
from  that  order. 

The  error  assigned  is  the  order  granting  the  motion  for 
nonsuit. 

It  is  not  claimed  that  the  deceased  was  not  guilty  of  gross 
negligence,  as  he  clearly  was,  but  it  is  contended  that  the 
motorneer  in  charge  of  said  car  saw  the  deceased  upon  the 
track  in  time  to  have  stopped  the  car,  and  by  the  exercise 
of  ordinary  care  he  could  have  stopped  the  car  after  he  saw 
the  danger  to  which  said  deceased  was  exposed  by  reason  of 
his  position. 

Appellant  contends  that  the  action  of  the  court  in  granting 
the  motion  was  in  violation  of  section  2101  of  the  Code  of 
Civil  Procedure,  and  section  7,  article  I  of  the  constitution 
of  this  state,  which  provides:  *'The  right  of  trial  by  jury 
shall  be  secured  to  all,  and  remain  inviolate."    Like  constitn- 
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tional  provisions  are  contained  in  the  organic  law  of  every 
state  in  the  Union ;  yet,  notwithstanding  this  fact,  the  courta 
of  last  resort  recognize  the  right  of  the  trial  judge  in  proper 
cases  to  direct  a  verdict  in  favor  of  the  plaintiff,  or  to  grant 
a  nonsuit.  The  practice  has  from  the  earliest  date  in  the 
history  of  this  state  received  judicial  sanction.  In  Ringgold 
V.  Eaven,  1  Cal.  115,  the  court  says:  **If,  therefore,  upon  a 
given  state  of  facta,  a  court  would  be  obliged  to  set  aside 
a  verdict  of  the  jury  as  against  the  evidence,  we  see  no  rea- 
son or  propriety  in  submitting  such  facts  to  them  for  their 
consideration.  When  their  determination  will  be  a  nullity, 
why  compel  them  to  deliberate  t  Such  a  course  ia  neither 
creditable  to  the  law,  nor  complimentary  to  the  jury.''  This 
language  was  cited  with  approval  in  Mateer  t.  Brown,  1  Cal. 
221,  [52  Am.  Dec.  303] ;  and  again  in  Oeary  t.  Simmons,  39 
Cal.  224,  the  court  says:  ''A  court  is  justified  in  granting 
defendant's  motion  for  nonsuit,  after  the  evidence  on  both 
sides  has  been  heard,  in  a  case  where,  if  the  motion  had  been 
denied  and  a  verdict  found  for  plaintiff,  it  would  have  been 
set  aside  as  not  supported  by,  but  contrary  to,  the  evidence." 
In  Fox  V.  Southern  Pacific  Co.,  95  Cal.  234,  [30  Pac  384], 
a  second  motion  for  nonsuit  was  made  and  granted  after 
all  the  evidence  was  in.  In  reviewing  this  ruling  the  court 
says:  '* Practically,  therefore,  the  real  question  in  the  case 
at  bar  is  whether  or  not  the  court  abused  its  discretion  in 
holding  that  the  evidence  was  insufficient  to  support  the  ver- 
dict; and  it  is  clear  to  us,  from  an  examination  of  the  evi- 
dence, that  this  question  must  be  answered  in  the  negative." 
To  the  same  effect  is  Vanderford  v.  Foster,  65  Cal.  49,  [2  Pac. 
736] ,  and  Fagundes  v.  Central  Pacific  B.  B.  Co.,  79  Cal.  97. 
[21  Pac.  437] .  In  Estate  of  Morey,  147  CaL  495,  [82  Pac.  57], 
the  court  in  discussing  a  similar  question  says:  ''With  regard 
to  the  granting  of  a  motion  for  nonsuit  made  at  the  close  of  the 
evidence  for  plaintiff  and  defendant,  the  rule  seems  to  be 
well  established  that  the  trial  court  has  discretion,  and  that 
it  is  not  error  to  grant  the  motion  where,  upon  all  the  evi* 
dence,  it  is  clear  that  if  a  jury  should  bring  in  a  verdict 
against  the  defendant  it  would  be  the  duly  of  the  court  to  set 
it  aside  and  order  a  new  trial."  To  the  same  effect  is  Es- 
tate of  Dole,  147  Cal.  188,  [81  Pac.  534],  Nor  is  the  prao- 
tice  confined  to  this  state.  Quoting  from  Cooper  v.  Waldron, 
50  Me.  81:  ''When  in  any  case  it  is  clear  that  upon  the  evi- 
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dence  verdict  for  the  plaintiff  cannot  stand,  that  in  the  end 
judgment  must  be  rendered  for  the  defendant,  what  good 
reason  can  be  assigned  for  submitting  the  case  to  the  juryt 
If  their  verdict  is  right,  nothing  is  gained;  and  if  it  should 
happen  to  be  wrong,  it  must  be  set  aside.  To  withhold  a  case 
from  the  jury  is  no  greater  interference  than  to  set  aside 
their  verdict.  To  set  aside  their  verdict  impliedly  impeaches 
either  their  intelligence  or  their  integrity,  and  tends  to  les- 
sen public  confidence  in  the  usefulness  of  the  institution.  .  .  . 
If  the  presiding  judge  is  of  the  opinion  that  the  facts  ad- 
mitted or  clearly  established  are  not  sufficient  to  prove  a 
want  of  probable  cause,  he  must  either  nonsuit  the  plaintiff 
or  direct  the  jury  to  find  a  verdict  for  the  defendant.  The 
better  course  is  for  the  judge  to  nonsuit  the  plaintiff,  for  it  ia 
idle  to  submit  to  the  jury  a  question  that  can  be  answered 
in  only  one  way.''  And  in  Seed  v.  Inhabitants,  8  Allen,  522, 
the  court  held:  ** Where  the  whole  evidence  introduced  by 
the  plaintiff,  if  believed  by  the  jury,  is  so  insufficient  to  sap- 
port  a  verdict  that  the  court  would  not  permit  one  to  stand, 
it  is  the  duty  of  the  court  to  instruct  the  jury,  as  a  matter  of 
law,  that  there  is  not  sufficient  evidence  to  warrant  a  verdict 
for  plaintiff." 

*' Judges  are  no  longer  required  to  submit  a  case  to  the 
jury  merely  because  some  evidence  has  been  introduced  by 
the  party  having  the  burden  of  proof,  unless  the  evidence  be 
of  such  a  character  as  that  it  would  warrant  the  jury  to 
proceed  in  finding  a  verdict  in  favor  of  the  party  introducing 
such  evidence."  (Byrd  v.  Southern  Express  Co.,  139  N*  C. 
273,  [51  S.  E.  851].) 

''There  is  in  every  case  a  preliminary  question,  which  is 
one  of  law,  namely:  Whether  there  is  any  evidence  upon 
which  the  jury  could  properly  find  the  verdict  for  the  party 
on  whom  the  onus  of  proof  lies.  If  there  is  not,  the  judge 
ought  to  withdraw  the  question  from  the  jury  and  direct  a 
nonsuit,  if  the  onus  is  on  the  plaintiff,  or  direct  a  verdict 
for  the  plaintiff  if  the  onus  is  on  the  defendant."  The  above 
is  the  English  rule  as  expressed  by  Mr.  Justice  Willes  in 
Eider  v.  Wombell,  L.  B.  4  Ex.  38,  and  the  same  rule  obtains 
in  practically  all  of  the  states  of  the  Union.  Measured  by 
this  rule,  the  question  before  us  is  one  solely  of  an  abuse  of 
discretion  by  the  trial  court;  and  upon  the  evidence  as 
S  CaL  App.— 40 
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closed  by  the  record  we  are  firmly  conyinced  there  was  no 
abuse  of  discretion  on  the  part  of  the  court  in  making  the 
order  of  which  appellant  complains.  The  evidence  in  sup- 
port of  the  allegation  that  the  motorman  operating  the  car 
could,  by  the  exercise  of  ordinary  care,  have  stopped  the  car 
after  he  had  become  aware  of  the  dangerous  position  occupied 
by  deceased,  is  not  only  meager,  but  of  a  character  entitling 
it  to  little,  if  any,  weight.  Had  the  case  been  submitted  to 
the  jury  and  a  verdict  for  plaintiff  followed,  it  is  clear  that 
it  would  have  been  the  duty  of  the  court  to  have  set  the  same 
aside  and  ordered  a  new  trial.  Under  such  conditions,  no 
good  purpose  could  be  subserved  by  submitting  the  case  to 
the  jury.  The  same  object  is  accomplished  by  a  shorter  legal 
route  in  ordering  a  nonsuit.  As  said  in  Estate  of  Morey,  147 
Cal.  495,  [82  Pac.  57],  the  practice  is  only  justified  in  very 
clear  cases,  and  where  there  is  even  an  approach  to  a  sub- 
stantial conflict  in  the  evidence,  the  issue  should  be  left  with 
the  jury. 

The  right  of  the  court  to  set  aside  a  verdict  which  is  unwar- 
ranted by  the  evidence  is  beyond  question.  We  are  unable  to 
perceive  any  constitutional  distinction  between  the  exercise 
of  such  right  and  the  right  to  order  a  nonsuit  in  a  proper  case 
at  the  close  of  the  evidence.  There  was  no  abuse  of  discre- 
tion in  granting  the  motion  for  nonsuit,  and  the  order  deny- 
ing a  new  trial  is  affirmed. 

Allen,  P.  J.,  and  Taggart,  J.,  concurrei 


[Ciy.    No.  842.    Second  Appellate  DiBtriet.— May  28,  1907.] 

D.  F.  DONEGAN,  Respondent,  v.  H.  R.  HOUSTON,  and 

D.  C.  WILSON,  Appellants. 

Assumpsit — ^Work  and  Labor  Done — Executed  Gontraot — Plead- 
ing.— ^A  complaint  to  recover  for  work  and  labor  done  in  grading 
and  excavating  for  the  defendants,  within  two  jears,  for  which 
they  agreed  to  pay  to  the  plaintiff  a  specified  sum,  is  in  effect 
an  indehitatua  Msumpsit  count  at  common  law.  Such  pleading 
is  allowable  under  our  code;  and  its  use  carries  with  it  the  gen- 
eral rule  applicable  to  such  counts. 
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Ii>« — Omission  or  Usual  Aveemsnts — Implied  Gonsidxration  and 
Pbomise. — ^Though  the  complaint  lacks  the  ordinary  averments  of 
indebtedness,  and  that  the  services  were  rendered  at  defendant's 
request,  yet  these  averments  are  unnecessary  when  the  consideration 
as  well  as  the  promise  are  implied  from  the  nature  of  the  trans- 
action  declared   upon. 

Id. — ^Distinct  Debts  Under  Diitesent  Gontragts. — ^Under  an  in- 
debitatus assumpsit  count,  several  distinct  debts  due  in  respect  of 
different  contracts  not  under  seal  of  the  same  or  different  nature, 
as  demands  for  work,  and  debts  for  goods,  money  lent,  etc.,  might 
always  be  included  in  one  count  of  this  description,  and  whatever 
is  due  may  be  recovered  thereunder.  It  is  not  necessary  to  declare 
specially,  however  special  the  agreement  may  have  been,  when  plain- 
tiff has  performed  the  terms  and  the  remuneration  was  to  be  in 
money. 

Id. — Express  and  Implied  Contracts — Grading  and  Extra  Work — 
Accounts  Stated — Items. — The  plaintiff  may  recover  in  one  count 
ander  an  executed  express  contract  for  grading  completed,  and 
also  under  an  implied  contract  for  extra  work,  as  together  con- 
stituting the  whole  indebtedness  due,  and  where  an  account  was 
stated  for  the  whole  indebtedness,  the  law  implies  a  promise  to 
pay  it.  It  was  not  necessary  to  plead  any  of  the  items  from  which 
the  result  was  obtained,  the  only  remedy  of  the  defendants  being 
to  demand  a  bill  of  particulars  under  section  454  of  the  Code  of 
Civil  Procedure. 

Id. — ^Pleading — Issin  Under  Implied  Averment — Waiver  or  Engi- 
neer's Certificate — Unjust  and  Fraudulent  Detention — Per- 
sonal Quarrel. — The  issue  as  to  whether  there  was  a  waiver  of  the 
engineer's  certificate  required  of  the  plaintiff  was  properly  tried 
by  the  court,  under  the  implied  allegation  that  the  contract  was 
fully  executed  and  performed,  and  that  nothing  remained  but  to 
pay  the  money  agreed.  The  plaintiff  might,  without  express  plead* 
ing,  prove  that  the  engineer's  certificate  was  unjustly  and  fraudu- 
lently detained,  without  warrant,  owing  to  a  personal  quarrel. 

Id. — Findings  Within  Pleadings — Support  bt  Evidence. — Held,  that 
all  the  findings  for  plaintiff  are  within  the  pleadings,  and  are  sup- 
ported by  sufficient  evidence.  The  weight  of  the  evidence  will 
not  be  considered  where  there  is  a  substantial  conflict  therein. 

Id. — Objections  to  Complaint  Cured  by  Issues  Under  Depend- 
ant's Pleadings. — ^Where  all  of  the  issues  which  it  is  claimed  the 
complaint  should  have  tendered  were  set  forth  by  the  answer,  coun- 
terclaim and  cross-complaint  of  the  defendants  and  issues  joined 
thereon  by  plaintiff's  answer  thereto,  any  objections  to  the  insuffi- 
ciency of  the  complaint  are  thereby  waived  and  cured;  and  where 
the  case  was  tried  and  findings  made  for  plaintiffs  upon  the 
iisues  tendered  by  defendant's  pleadings,  the  judgment  cannot  be 


628  DoNEOAN  V.  Houston.  [5  Cal.  App. 

rerened  because  of  the  objections  made  to  the  eomplainty  even 
if  it  be  conceded  that  thejr  were  tenable. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL  N. 
P.  Conrey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Buss  Aveiy,  for  Appellants. 

H.  L.  Dunnigan,  Haas,  Garret  &  Dunnigan,  and  Charles 
H.  McFarland,  for  Respondent 

TAGGART,  J. — This  is  an  action  to  recover  for  grading 
and  excavating  done  by  plaintiff  for  defendants  on  fifteen 
acres  of  land  in  the  city  of  Los  Angeles.  Judgment  was  for 
plaintiff  and  defendants  appeal  from  the  judgment  and  order 
denying  a  new  trial. 

The  complaint  alleges  the  cause  of  action  in  the  following 
language:  ''Now  comes  the  plaintiff  and  says  that  within  the 
last  two  years  past,  he  did  grading  and  excavating  for  the 
defendants,  for  which  they  agreed  to  pay  him  the  sum  of  six 
thousand  one  hundred  seventy-three  dollars." 

By  answer,  counterclaim  and  cross-complaint  defendants 
set  out  a  special  contract  in  writing  between  plaint!^  and 
defendants,  under  which,  it  is  alleged,  all  the  grading  and 
excavating  involved  in  this  action  was  done  by  plaintiff.  By 
the  terms  of  this  contract  the  grading  was  to  be  done  to  the 
satisfaction  of  one  S.  0.  Wood,  civil  engineer,  and  be  tes- 
tified to  by  his  certificate  in  writing.  It  is  alleged  that  plain- 
tiff failed  to  perform  his  part  of  the  contract  in  time,  or  at 
all,  was  unable  to  procure  the  certificate  of  the  engineer,  and 
abandoned  the  work  and  failed  to  complete  it;  that  defend- 
ants were  compelled  to  expend  certain  sums  in  finishing  por- 
tions of  the  work,  and  suffered  certain  alleged  damages  by 
reason  of  the  delay  and  failure  of  plaintiff  to  complete  the 
grading  according  to  contract 

The  plaintiff's  answer  to  the  latter  pleadings  denies  each 
and  all  the  allegations  mentioned,  and  the  findings  of  the 
court  expressly,  or  in  effect,  negative  them  all.  The  court 
also  finds  that  plaintiff  performed  work  in  grading  and  ex- 
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cavating  for  the  defendants,  and  that  they  agreed  to  pay 
him  therefor  as  alleged  in  the  complaint.  That  all  the  work 
done  by  plaintiff  was  done  on  the  property  described  in  de- 
fendants' pleadings,  but  that  it  was  not  all  done  under  the 
contract  pleaded  therein.  The  court  does  not  segregate  the 
amount  due  for  work  under  the  contract  from  that  due  for 
other  work,  but  finds  there  is  now  due  to  plaintiff  from  de- 
fendants $2,019  with  interest,  and  the  judgment  is  for  that 
amount. 

Appellants  present  their  case  on  appeal  as  if  the  plaintiff 
had  brought  his  action  on  the  contract,  and  attempted  to  in- 
troduce evidence  to  excuse  his  failure  to  secure  the  certificate 
from  the  engineer  without  an  allegation  in  his  pleading  to 
support  it.  They  also  contend  that  for  this  same  reason  the 
pleading  does  not  support  the  finding  of  the  court  that  ''it 
is  not  true  that  the  grading  was  not  done  in  a  workmanlike 
manner  and  to  the  satisfaction  of  the  engineer  or  defend- 
ants or  either  of  them"  (following  the  language  of  the  al- 
legation in  defendants'  pleadings). 

It  is  further  contended  that  the  extra  work  testified  to  by 
plaintiff  should  have  been  excluded  from  the  judgment  be- 
cause it  could  only  be  supported  by  a  pleading  counting  on 
a  quantum  meruit,  and  there  was  and  is  no  such  count  in 
the  complaint.  No  attack  is  made  upon  the  sufiiciency  of  the 
complaint,  by  demurrer  or  otherwise,  and  no  objections  were 
taken  to  the  testimony  introduced  and  no  exceptions  preserved 
to  the  improper  admission  or  exclusion  of  evidence. 

There  are  seventeen  specifications  of  insufficiency  of  the  evi- 
dence to  justify  the  decision,  nine  of  errors  of  law,  occurring 
during  the  trial,  assigned  (all  of  which  relate  to  the  findings 
of  the  court),  and  eight  particulars  in  which  the  decision  is 
said  to  be  against  law.  Most,  if  not  all,  these  specifications, 
errors  and  particulars  pass  out  of  consideration  upon  ascer- 
taining and  determining  the  character  of  plaintiff's  action, 
and  applying  the  rule  that  this  court  will  not  look  into  the 
weight  of  the  evidence  supporting  a  finding  if  there  be  a  sub- 
stantial conflict  in  the  evidence. 

The  complaint  here  is,  in  effect,  an  indebitatus  assumpsit 
eount  at  common  law,  and  declares  upon  an  executed  con- 
tract. While  it  lacks  the  ordinary  allegations  of  indebtedness 
and  that  the  services  were  rendered  at  defendants'  request 
(Estee's  Pleadings  [Boone],  4th  ed.,  sees.  905,  912),  these 
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averments  are  unnecessary  when  the  consideration  as  well  as 
the  promise  are  implied  from  the  nature  of  the  transaction 
declared  on.  {McFarland  v.  Holcomh,  123  Cal.  86,  [55  Pac. 
761].) 

Such  pleading  is  allowable  under  our  code  {Farwell  v.  Mur- 
ray, 104  Cal.  464,  [38  Pac.  199] ;  Pleasant  v.  Samuels,  114 
Cal.  37,  [45  Pac.  998] ) ,  and  its  use  carries  with  it  the  gen- 
eral rule  applicable  to  such  counts.  {Castagnino  v.  Balletta, 
82  Cal.  258,  [23  Pac.  127].)  It  is  said  in  Chitty  on  Pleading, 
•page  343  et  seq.:  "Several  distinct  debts  due  in  respect  of 
different  contracts  not  under  seal,  of  the  same  or  a  different 
nature,  as  demands  for  work,  and  debts  for  goods,  moneys 
lent,  etc.,  might  always  be  included  in  one  count  of  this  de- 
scription; and  the  plaintiff  would  succeed  pro  tanto,  though 
he  only  prove  one  of  such  contracts.  .  •  •  Under  an  indebita- 
tus count  the  plaintiff  may  recover  what  may  be  due  to  him 
although  no  specific  price  or  sum  was  agreed  upon  (the  prom- 
ise being  implied),  and  therefore  it  has  been  observed  that 
the  quantum  meruit  and  quuntum  valebat  counts  are  in  no 
case  necessary,  and  should  in  many  cases  be  omitted  to  pre- 
vent unnecessary  prolixity  and  expense.  .  .  .  However  special 
the  agreement  was  .  .  .  and  the  terms  of  it  have  been  per- 
formed on  the  plaintiff's  part  and  the  remuneration  was  to 
be  in  money,  it  is  not  necessary  to  declare  specially,  the  com- 
mon indebitatus  count  is  sufficient  ''    (*p.  348). 

The  plaintiff  testified,  and  he  is  corroborated  by  his  fore- 
man, that  he  fully  completed  the  grading  and  excavating  ac- 
cording to  his  contract,  the  court  so  finds,  and  a  case  was 
made  that  justified  such  a  pleading.  Had  he  failed  to  sus- 
tain the  burden  of  proving  a  completed  contract  his  case  must 
have  failed  as  to  any  work  done  under  the  contract;  and, 
without  a  quantum  meruit  or  other  count  to  support  a  judg- 
ment upon  a  part  performance,  he  could  have  recovered  noth- 
ing. The  express  promise  as  to  the  work  done  under  the 
executed  special  contract  and  the  implied  promise  as  to  the 
extra  work  could  be  declared  on  in  the  one  count,  since  they 
together  constituted  the  indebtedness  due  from  defendants 
to  plaintiff  upon  contracts  that  were  fully  executed.  The  in- 
debtedness had  become  a  single  claim  for  money  due  for  grad- 
ing and  excavating.  The  rule  here  is  similar  to  the  one  ap- 
plied to  the  more  familiar  form  of  common  count,  an  account 
stated.    All  the  items  and  transactions  preceding  the  stating 
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of  the  account  become  merged  in  the  one  account  stated.  The 
law  implies  a  promise  to  pay  this,  and  permits  an  action  to 
be  brought  upon  the  single  sum  ascertained  to  be  due,  with- 
out pleading  any  of  the  items  or  transactions  from  which 
the  result  was  obtained.  If  defendants  had  desired  to  ascer- 
tain the  items  of  the  claim,  they  could  have  obtained  them 
under  the  provisions  of  section  454  of  the  Code  of  Civil  Pro- 
cedure.    {Farwell  v.  Murray,  104  Cal.  464,  [38  Pac.  199].) 

The  issue  as  to  whether  or  not  there  was  a  waiver  of  the 
engineer's  certificate  was  properly  tried  by  the  court  under 
the  implied  allegation  of  the  complaint  that  the  contract  had 
been  fully  executed  and  performed  by  the  plaintiff,  and  that 
nothing  remained  to  be  done  but  to  pay  the  money  agreed  to 
be  paid.  {Minor  v.  Baldridge,  123  Cal.  190,  [55  Pac.  783].) 
The  special  contract  was  admissible  in  evidence  to  establish 
the  measure  of  compensation  for  the  labor  performed  under 
it.  {Eernuin  v.  Little  field,  109  Cal.  430,  [42  Pac.  443].) 
Whether  a  demurrer  for  uncertainty  would  lie  to  such  a  com- 
plaint appears  to  be  in  doubt.  (Pleasant  v.  Samuels,  114 
Cal.  37,  [45  Pac.  998] ;  Shade  v.  Sisson,  115  Cal.  357 ;  Mc- 
Farland  v.  Holcomb,  123  Cal.  86,  [55  Pac.  761] ;  Minor  v. 
Baldridge,  123  Cal.  190,  55  Pac.  783.)  In  the  last-cited  case, 
while  the  mode  of  pleading  here  followed  is  criticised  as  in- 
consistent with  the  code  provisions  requiring  the  party  to 
state  the  facts  constituting  his  cause  of  action,  it  is  expressly 
held  that  it  is  too  well  established  to  be  declared  improper. 

The  action,  then,  is  neither  on  the  special  contract  nor  on  a 
quantum  meruit.  The  findings  are  within  the  pleadings,  and 
there  is  evidence  to  sustain  them  all.  Plaintiff  testified  that 
he  completed  the  work  under  his  contract  according  to  the 
specifications  thereof.  In  this  he  was  corroborated  by  his  fore- 
man. As  to  the  certificate  from  the  engineer,  he  testified  that 
it  was  unjustly  and  fraudulently  detained  from  him  by  the 
engineer  because  of  a  personal  quarrel.  The  testimony  of 
the  defendant  Houston  and  his  witness  Gibson  corroborate 
this  in  part,  to  the  extent  of  establishing  that  they  quarreled 
over  the  setting  of  stakes  on  the  job.  Plaintiff  testified  that 
the  engineer  withheld  the  certificate  to  compel  the  payment 
of  a  personal  debt  for  these  stakes  claimed  to  be  due  from 
plaintiff  to  the  engineer.  While  the  letter  was  not  in  evi- 
dence and  cannot  be  considered  here,  this  statement  is  cor- 
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roborated  by  the  letter  of  Mr.  Wood  which  is  made  a  part  of 
the  showing  on  the  motion  for  a  new  trial. 

If  the  trial  court  accepted  the  explanation  of  plaintiff, 
which  it  had  a  right  to  do,  and  found  the  withholding  of  the 
certificate  was  a  fraud  upon  plaintiff  and  without  warrant, 
there  was  evidence  to  sustain  it,  and  the  complaint  was  suffi- 
cient to  support  the  finding  without  the  fraud  or  excuse  be- 
ing specifically  pleaded  or  set  out.  (Minor  v.  Baldridge,  123 
Cal.  190,  [55  Pac.  783].) 

Conceding  the  complaint  to  be  insufficient  for  the  reasons 
claimed  by  appellant,  there  is  another  rule  of  pleading  ap- 
plicable here  which  would  still  require  that  the  findings  and 
decision  of  the  trial  court  be  sustained.  All  the  issues  which 
it  is  contended  the  complaint  should  have  tendered  were  set 
forth  by  the  answer,  counterclaim  and  cross-complaint  of 
defendants  and  issue  thereon  joined  by  plaintiff's  answer  to 
the  two  latter  pleadings.  The  rule  is  well  settled  that  a  com- 
plaint which  lacks  the  averment  of  a  fact  essential  to  a  cause 
of  action  may  be  so  aided  by  the  averment,  or  express  denial, 
of  that  fact  in  the  answer,  as  to  uphold  a  judgment  thereon. 
(Vance  v.  Anderson,  113  Cal.  537,  [45  Pac.  816].)  The 
omission  will  also  be  cured  by  its  averment  in  a  cross-com- 
plaint of  the  defendant,  and  this  although  a  demurrer  to 
the  complaint  for  the  want  of  the  fact  has  been  erroneously 
overruled.  (Cohen  v.  Knox,  90  Cal.  266,  pp.  275,  276,  [27 
Pac.  215] ;  Daggett  v.  Gray,  110  Cal.  172,  [42  Pac.  568].) 
The  case  was  tried  and  findings  made  upon  the  issues  tendered 
by  defendants'  pleadings,  and  it  would  be  a  vain  thing  to 
reverse  the  judgment,  to  direct  the  plaintiff  to  amend  his 
complaint  by  averring  facts  already  averred  in  the  cross-com- 
plaint, and  to  again,  in  that  form,  present  issues  which  have 
already  been  raised  and  determined.  (Cohen  v.  Knox,  90 
Cal.  266,  [27  Pac.  215] ;  Antonelle  v.  Kennedy  etc.  Lumber 
Co.,  140  Cal.  320,  [73  Pac.  966].) 

We  have  accepted  the  statement  in  appellant's  reply  brief 
in  regard  to  the  extension  of  time  given  on  the  service  of 
statement  on  motion  for  a  new  trial  and  considered  the  ap- 
peal on  its  merits.  We  find  no  error  in  denying  the  motion 
for  a  new  trial.  The  affidavit  filed  with  the  motion  present- 
ing the  subsequently  discovered  letter  of  the  engineer  does 
not  present  any  new  evidence  that  would,  if  admitted,  be 
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sufScient  to  justify  a  change  in  the  decision  to  the  advantage 
of  the  defendants. 

No  error  appearing  from  the  record,  judgment  and  order 
of  the  trial  court  are  affirmed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 


[Crim.    No.  85.    Third  Appel]at«  Distrlct.~^Ma]r  28,  1007.] 

THE  PEOPLE,  Respondent,  v.  AMADEO  BIANCHINO,  Ap- 
pellant. 

GBncmAL  Law— Baps— Motion  to  Ssr  Asidi  Infosmation— Leoal- 
ITT  of  Ck>HMiTMXNT. — Where  the  only  ground  of  a  motion  to  set 
aside  an  information  for  rape  was  that  the  defendant  was  not 
legally  committed  by  a  magistrate,  evidence  of  a  commitment 
indorsed  on  the  eomplaint  and  signed  bj  the  committing  magis- 
trate, stating  that  "it  appearing  to  m«  the  offense,  to  wit,  felony 
rape,  in  the  within  eomplaint  mentioned  has  been  committed  and 
there  is  sufficient  cause  to  believe  the  within  Amadeo  Bianchino 
guilty  thereof,  I  order  that  he  be  held  to  answer  the  same,"  etc., 
shows  an  order  in  strict  accord  with  the  requirement  of  section  872 
of  the  Penal  Code. 

D>. — Yabiamgb  not  Urged — ^Vabianci  m  Date  Unimportant. — Where 
no  ground  of  variance  in  the  description  of  the  offense  was  urged 
upon  the  motion,  it  cannot  be  considered  as  a  ground  thereof.  But 
where  it  appears  that  only  one  offense  was  committed,  a  mere 
variance  in  the  date  thereof  between  the  complaint  and  informa- 
tion is  unimportant. 

Id. — Evidence — ^Rapx  of  Child — Remoteness  of  Complaint — Tntec- 
tion  of  Venereal  Disease. — ^Where  the  rape  was  committed  upon 
a  child  five  years  of  age  who  was  incompetent  to  testify,  and 
the  child  became  infected  with  a  venereal  disease  as  the  result  of 
the  rape,  the  eomplaint  of  pain  by  the  child,  and  as  to  the  cause 
of  it,  was  not  too  remote  under  the  circumstances.  The  rule  of 
corroboration  does  not  apply  where  the  child  is  of  too  tender  an  age 
to  testify. 

Id.— -Bkfusal  to  Allow  Defendant's  Physician  to  Ezamini  Child — 
Harmless  Bulino. — Eeld,  that  the  refusal  of  the  court  to  allow 
defendant's  physician  to  examine  the  child  was  harmless  ia  view 
•f  the  facts. 
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Id. — Order  of  Proof — Ck>RPUS  Delicti — ^Discretion. — The  order  of 
proof  is  largelj  within  the  discretion  of  the  court.  The  corpuM 
delicti  should  ordinarily  be  shown  first;  but  unless  it  clearly  appears 
that  defendant  was  prejudiced  by  a  ruling  permitting  other  evidence 
before  the  corpus  delicti  was  established,  such  ruling  will  not  jnBtify 
a  reversaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tuolumne  County,  and  from  an  order  denying  a  new  IriaL 
6.  W.  Nicol,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  C.  Webster,  for  Appellant 

TJ.  S.  Webb,  Attorney  General,  C.  N.  Post,  Assistant  Attor- 
ney General,  and  J.  Charles  Jones,  for  Respondent 

BURNETT,  J. — ^Defendant  was  convicted  of  the  crime  of 
rape,  alleged  to  have  been  committed  on  the  person  of  Annie 
Lertora,  a  child  of  the  age  of  five  years,  and  was  sentenced 
to  a  term  in  the  state  prison  at  Folsom.  He  appeals  from 
the  judgment  of  conviction  and  from  the  order  denying  his 
motion  for  a  new  trial. 

1.  It  is  contended  that  the  court  erred  in  denying  the 
motion  of  defendant  to  set  aside  the  information.  The  mo- 
tion was  as  follows:  ''Now  comes  the  defendant  in  the  above 
entitled  action,  and  moves  the  court  to  set  aside  the  informa- 
tion on  file  herein  on  the  ground  that  before  the  filing  thereof, 
he,  the  said  defendant,  had  not  been  legally  committed  by 
a  magistrate."  The  evidence,  however,  introduced  in  sup- 
port of  the  motion,  proves  to  the  contrary  that  the  defendant 
was  legally  committed  by  the  magistrate.  The  order  in- 
dorsed on  the  complaint  or  deposition  and  signed  by  the  com- 
mitting magistrate  is  as  follows:  ''It  appearing  to  me  that 
the  offense,  to  wit.  Felony,  Rape,  in  the  within  complaint 
mentioned  has  been  committed  and  there  is  sufBcient  cause  to 
believe  the  within  Amadeo  Bianchino  guilty  thereof,  I  order 
that  he  be  held  to  answer  the  same,"  etc. 

The  foregoing  order  seems  to  be  in  strict  accord  with  the 
requirement  of  section  872  of  the  Penal  Code,  which  pro- 
vides that  "The  magistrate  must  make  or  endorse  on  the 
complaint  an  order  signed  by  him  to  the  following  effect  i 
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It  appearing  to  me  that  the  offense  in  the  within  complaint 
mentioned  (or  any  offense,  according  to  the  fact,  stating  gen- 
erally the  nature  thereof)  has  been  committed,  and  that  there 
is  sufficient  cause  to  believe  the  within  named  A.  B.  guilty 
thereof y  I  order  that  he  be  held  to  answer  to  the  same." 

It  will  be  observed  that  the  magistrate  designated  the  of- 
fense as  * 'felony,  rape,*'  thereby  describing  it  generally  as 
he  is  permitted  to  do,  under  the  statute.  He  made  it  more 
definite,  however,  by  stating  that  it  was  the  ''rape  mentioned 
in  the  within  complaint.''  It  was  such  an  order  as  the 
statute  contemplates,  and  it  afforded  authority  for  the  dis- 
trict attorney  to  file  an  information  in  the  superior  court. 
But  it  is  contended  that  the  district  attorney  filed  an  in- 
formation charging  a  different  offense  from  that  for  which 
defendant  was  held  to  answer,  and  therefore  the  motion 
should  have  been  granted.  The  motion,  as  we  have  seen, 
did  not  raise  the  point,  as  it  was  based  upon  the  ground  that 
the  defendant  had  not  been  legally  committed  at  all,  and 
not  that  he  had  not  been  committed  for  the  offense  charged 
in  the  information.  A  defendant  should  be  required,  in  a 
technical  matter  of  this  character,  to  stand  or  fall  upon  the 
ground  that  he  has  deliberately  chosen,  and  the  law  should 
impose  upon  him  also  the  duty  of  pointing  out  in  his  mo- 
tion the  particular  defect  upon  which  he  relies  in  order  that 
the  district  attorney,  if  he  deems  it  advisable,  may  amend 
the  information  and  thereby  avoid  the  danger  and  expense 
of  a  mistrial.  If  he  fails  to  do  so  in  a  case  like  the  one  at 
bar,  where  the  only  point  involved  in  the  motion  is  an  ap- 
parent variance  between  the  date  of  the  offense  as  it  appears 
in  the  order  and  as  shown  by  the  information,  he  should  be 
precluded  from  raising  the  question  in  any  subsequent  pro- 
ceeding. However,  assuming  that  the  issue  is  properly  be- 
fore us,  it  must  be  held  that  the  information  does  not  charge 
a  different  offense  from  that  recited  in  the  order  of  commit- 
ment There  can  be  no  pretense  that  the  investigation  before 
the  committing  magistrate  and  in  the  superior  court  con- 
cerned more  than  one  offense.  The  evidence  disclosed  only 
one  act  of  criminal  intercourse,  and  the  only  variance  be- 
tween the  commitment  and  the  information  relates  to  the 
particular  date  of  the  commission  of  the  crime.  This  va- 
riance, however,  is  unimportant  when  it  is  apparent  that  only 
one  offense  was  conunitted. 
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The  same  rule  should  apply  here  as  in  the  case  of  a  yariance 
between  the  evidence  at  the  trial  and  the  allegations  of  the 
information  as  indicated  by  section  955  of  the  Penal  Code, 
which  provides  that:  ''The  precise  time  at  which  the  of- 
fense was  committed  need  not  be  stated  in  the  indictment 
or  information,  but  may  be  alleged  to  have  been  committed 
at  any  time  before  the  finding  or  filing  thereof,  except  where 
the  time  is  a  material  ingredient  in  the  offense.'* 

If  the  contention  of  appellant  should  prevail  we  would  have 
this  singular  situation :  The  district  attorney  will  be  required 
to  file  another  information  alleging  that  the  offense  was  com- 
mitted on  or  about  the  ninth  day  of  March,  when  he  knows 
that  the  evidence  will  disclose  that  it  was  committed  on  or 
about  the  first  day  of  February.  In  other  words,  because 
the  magistrate  has  committed  a  mistake  in  the  date  of  the 
offense  the  district  attorney  must  allege  an  error  before  he 
can  be  permitted  to  establish  the  true  date.  This,  of  course, 
is  unreasonable.  There  is  nothing  in  any  of  the  cases  cited 
opposed  to  our  view.  In  People  v.  Lee  Look,  143  CaL  216, 
[76  Pac.  1028],  it  is  held,  as  stated  in  the  syllabus:  ''An  in- 
formation is  based  on  the  commitment  and  not  on  the  com- 
plaint for  arrest  and  it  is  the  duty  of  the  committing  magis- 
trate to  hold  the  defendant  for  the  offense  proved  whatever 
might  have  been  the  offense  charged." 

People  V.  Warner,  147  CaL  546,  [82  Pac.  196],  is  to  the 
same  effect  and  cites  with  approval  the  Lee  Look  case.  In 
People  V.  Nogiri,  142  Cal.  596,  [76  Pac.  490],  it  was  held 
that  the  motion  to  set  aside  the  information  should  have  been 
granted,  but  the  magistrate  held  the  defendant  for  assault 
with  a  deadly  weapon  and  the  district  attorney  charged  the 
defendant  with  the  crime  of  assault  with  intent  to  commit 
murder — a  totally  distinct  offense. 

2.  It  is  complained  that  the  testimony  of  witnesses  for  the 
prosecution  was  allowed,  over  defendant's  objection,  to  the 
effect  that  the  child,  Annie  Lertora,  made  complaint  some 
time  after  the  injury  to  her.  Two  grounds  for  this  objec- 
tion were  urged — ^first,  that  the  complaint  was  too  remote  from 
the  time  of  the  occurrence,  and,  second,  that  as  the  child 
did  not  testify  it  was  error  to  allow  any  testimony  as  to  a 
complaint  made  by  her.  The  date  of  the  alleged  injury  is 
not  definitely  fixed,  but  was,  according  to  the  evidence  and 
defendant's  admission,  some  time  in  Januazy,  1906,  toward 
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the  latter  part  of  the  month.  Witness  Stratton,  the  family 
ph3r8ician,  was  called  to  treat  the  child  on  February  5,  1906, 
and  found  the  involved  parts  much  injSamed  and  somewhat 
lacerated,  and  a  few  days  later  discovered  that  the  child 
was  infected  with  a  venereal  disease.  It  was  shortly  before 
and  after  February  5th  that  the  complaints  referred  to  were 
made,  some  of  which  were  voluntary,  and  others  after  the 
child  was  questioned  by  the  witnesses.  The  court  seems  to 
have  been  careful  to  keep  within  the  rule  in  this  class  of 
cases,  and  so  far  as  we  can  discover  the  complaints  were 
not  too  remote  under  the  circumstances.  The  child  was  too 
young  to  be  fully  conscious  of  anything  wrong  in  the  act, 
or  to  experience  any  sense  of  shame,  and,  considering  the  re- 
lations of  defendant  to  the  family  and  his  familiarity  with 
the  child,  she  may  not  have  comprehended  the  nature  of  the 
act  or  thought  of  complaining  earlier  than  she  did.  When 
the  disease  developed  and  she  found  herself  suffering  addi- 
tional pain  the  complaint  was  naturally  renewed.  The  more 
serious  question  is  as  to  the  admissibility  of  the  complaint, 
inasmuch  as  the  child  did  not  testify  at  all  in  the  case.  The 
evidence  is  admissible  as  corroborative  of  the  testimony  of 
the  prosecuting  witness,  and  the  authorities  generally  hold 
that,  unless  the  prosecuting  witness  testifies,  her  complaint  is 
mere  hearsay  and  inadmissible.  Our  supreme  court  seems 
to  have  considered  that  the  rule  does  not  apply  where  the 
ohild  is  of  too  tender  an  age  to  testify.  {People  v.  Figueroa, 
134  Cal.  159,  [66  Pac.  202].)  We  feel  bound  by  this  de^ 
cision  to  sustain  the  ruling  of  the  lower  court. 

3.  Defendant  moved  the  court  for  the  appointment  of  a 
physician  to  examine  the  child.  The  motion  was  denied  and 
defendant  excepted.  If  the  court  had  made  the  order  it  is 
difficult  to  see  how  it  could  have  compelled  an  examination 
if  the  mother  or  child  had  objected.  But  assuming  that  au- 
thority existed  to  make  the  order  and  that  it  could  have  been 
rendered  effective,  we  cannot  say  that  the  denial  of  the  ap- 
plication resulted  in  prejudice,  as  the  result  of  another  ex- 
amination might  have  been  unfavorable  to  defendant.  Be- 
sides, there  is  nothing  to  show  that  the  defendant  could  not 
have  had  the  child  examined  by  any  physician  that  he  might 
select. 

4.  The  testimony  of  the  witness  Stratton  as  to  the  physical 
eondition  of  the  child  was  objected  to  on  the  ground  that  the 
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corpus  delicti  had  not  been  shown.  The  order  of  proof  is 
largely  within  the  discretion  of  the  court  The  corpus  delicti 
should  first  be  shown  ordinarily,  but  unless  it  clearly  appears 
that  the  defendant  was  prejudiced  thereby,  a  ruling  permitting 
other  evidence  before  the  corpus  delicti  is  established  will  not 
justify  a  reversal  of  the  judgment  (People  v.  Jones,  123 
Cal.  65,  [55  Pac.  698].) 

Some  other  alleged  errors  are  assigned,  but  we  find  nothing 
in  any  of  them  to  demand  a  reversal  of  the  judgment  No 
exception  was  taken  to  certain  rulings  of  which  complaint  is 
made  and  they  therefore  cannot  be  considered. 

We  cannot  say  as  a  matter  of  law  that  the  evidence  is  in- 
sufScient  to  support  the  judgment. 

The  judgment  and  order  are  affirmed. 

ChipmaUy  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  27,  1907. 
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NEVADA  NATIONAL  BANK  OP  SAN  FRANCISCO,  Re- 
spondent, V.  BOARD  OP  SUPERVISORS  OP  KERN 
COUNTY  et  al..  Appellants. 

IftBiOATiON  District — Payment  of  Interest  on  Bonded  Indxbted- 
NESS — ^Refusal  to  Levy  Assessment — Mandamus — Jurisdic- 
tion.— ^Where  the  board  of  directors  of  an  irrigation  district  ha^e 
refused  to  levy  an  assessment  to  pay  the  interest  on  its  bonded  in- 
debtedness, and  the  board  of  supervisors,  after  a  petition  tb<%refor, 
have  refused  to  levy  such  assessment,  as  provided  bj  the  act  of 
March  31,  1897,  providing  for  the  organization  and  government  of 
irrigation  districts,  the  superior  court  of  the  county  in  which  the 
irrigation  district  is  situated  has  jurisdiction  to  compel  the  levy- 
ing of  such  assessment  by  the  board  of  supervisors,  in  the  absence 
of  a  showing  that  the  office  of  its  board  of  directors  la  not  witMn 
the  county.  The  presumptions  are  ia  favor  of  the  jurisdiction  of  fhm 
emiL 
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Id. — Expense  op  Lsvt  and  Assessment. — The  expense  of  the  levy  and 
Msessment,  in  addition  to  the  annual  interest,  is  a  proper  charge 
against  the  irrigation  district. 

Ift. — ^BiOHTs  OP  Judgment  Creditors  to  Writ  of  Mandate. — A  judg- 
ment creditor  of  an  irrigation  district  has  the  right  to  call  upon  its 
board  of  directors  to  pay  the  judgment,  and  upon  their  refusal 
or  neglect  to  do  so,  to  have  recourse  to  the  sopervisors,  and,  upon 
fheir  refusal  to  levy  an  assessment  sufficient  to  pay  the  judgment, 
to  apply  for  a  writ  of  mandate  to  compel  such  levy. 

Id. — ^Bbs  Adjudicata — Effect  op  Jitdombnt  on  Original  Obligation. — 
Neither  the  board  of  directors,  nor  the  board  of  supervisors,  nor  the 
taxpayers  of  the  district  can  defend  the  proceeding  in  mandamus 
on  any  of  the  grounds  litigated,  or  which  might  be  litigated  in  the 
action  in  which  the  judgment  was  rendered.  The  judgment  does 
not  create  a  new  obligation,  but  simply  presents,  in  a  different  form, 
the  obligation  already  assumed,  and  affords  the  highest  sanction  of 
fho  law  to  its  validity. 

I9.— Excess  op  Jurisdiction — Payment  op  Judgment  by  Supervisors — 
New  Tiual  not  Required. — The  court  exceeded  its  jurisdiction  in 
directing  the  supervisors  to  pay  plaintiff's  judgment  out  of  the 
moneys  collected  by  them.  Such  direction  should  be  stricken  ont; 
but  the  error  does  not  necessitate  a  new  trial. 

Id. — Constitutionality  op  Section  39. — Section  39  of  the  act  in  ques- 
tion is  not  in  violation  of  any  provision  in  the  present  constitution 
of  the  state. 

Id- — Construction  op  Statute — ^Levt  to  Pat  Several  Unpaid  In- 
stallments.— One  levy  may  be  made  under  the  statute  to  pay  the 
Aggr^gAte  amount  of  installments  of  interest  and  principal,  which 
have  faUen  due  in  previous  successive  years. 

Ukr-^UDQMXNT — ^Failure  to  Provide  foe  Other  Creditors — Pas- 
sumption. — The  judgment  in  mandamus  requiring  a  levy  sufficient 
to  pay  plaintiff's  debt  is  not  erroneous  because  it  fails  to  provide 
for  other  creditors.  If  there  are  other  creditors  whose  claims  the 
Irrigation  district  is  solicitous  to  have  paid,  it  is  fair  to  presume 
that  it  win  not  object  to  an  increase  in  the  levy  to  meet  such  other 
obligations. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Eem 
County.    Paul  W.  Bennett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  W.  P.  Laird,  C.  L.  Claflin,  H.  L.  Packard,  G.  W.  Zart- 
man,  H.  Y.  Eimberlin,  and  Q.  H.  Smith,  amicui  curiae^  for 
Appellants. 

Helkr  k  Powers^  for  Respondent 
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BURNETT,  J.— The  judgment  or  decree  from  which  the 
appeal  has  been  taken  is  as  follows: 

''The  altematiye  writ  of  mandate  issued  in  this  action  hav- 
ing been  served  on  defendants  and  the  said  defendants  hav- 
ing appeared  and  answered  the  verified  petition  of  plaintiff 
and  the  issues  thereby  joined  having  been  brought  for  trial 
before  this  court  sitting  without  a  jury  this  13th  day  of 
Februaiy,  1905,  Messrs.  Heller  &  Powers  appearing  as  at- 
torneys for  plaintiff  and  J.  W.  P.  Laird,  Esq.,  appearing 
as  attorney  for  defendants  and  documentary  and  oral  evi- 
dence having  been  introduced  and  the  matter  having  been 
argued  and  submitted,  this  Court  finds  that  all  of  the  al- 
legations set  forth  in  plaintiff's  petition  or  complaint  are 
true  and  that  the  Poso  Irrigation  District  is  a  municipal  cor- 
poration organized  under  the  laws  of  the  State  of  California, 
and  is  wholly  situated  in  the  County  of  Eern,  State  of  Cali- 
fornia, and  that  the  Superior  Court  of  the  County  of  Kern, 
State  of  California,  in  the  action  therein  pending,  wherein 
the  above  named  plaintiff  was  plaintiff,  and  the  said  Poso 
Irrigation  District  was  defendant,  duly  gave,  made  and  en- 
tered a  judgment,  requiring  said  Poso  Irrigation  District  to 
pay  the  said  plaintiff  the  sum  of  $12,262.96,  together  with 
interest  thereon,  at  the  rate  of  teven  (7)  per  cent  per  an- 
num, from  the  26th  day  of  August,  1902,  and  for  other  pur- 
poses, and  that  said  Poso  Irrigation  District  has  no  funds  to 
be  applied  to  the  payment  of  said  judgment  and  that  there 
is  no  property  belonging  to  said  Poso  Irrigation  District  upon 
which  execution  could  be  levied  and  that  the  officers  of  said 
irrigation  district  have  refused  and  neglected  to  levy  an  as- 
sessment or  do  or  perform  any  of  the  acts  provided  by  law, 
to  assess  the  real  property  in  said  district,  for  the  purpose 
of  paying  the  money  due  on  said  judgment;  and  that  the 
defendant,  Board  of  Supervisors,  after  petition  to  do  so,  to 
it,  has  also  refused  to  take  the  necessary  steps  to  levy  an  as- 
sessment on  the  property  of  said  district,  or  to  cause  any  levy 
of  any  assessment  to  be  made  on  the  property  in  said  dis- 
trict or  to  take  any  steps  for  the  purpose  of  assessing  said 
district,  and  collecting  the  taxes  on  the  property  in  said  dis- 
trict, in  order  to  pay  said  judpnent;  and  that  plaintiff  is  i 
party  beneficially  interested  and  has  no  means  of  collecting 
its  judgment  without  the  action  of  said  defendant^  and  that 
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said  plaintiff  has  no  plain,  speedy,  adequate,  or  other  remedy 
in  the  ordinary  course  of  law. 

''Now,  therefore,  it  is  hereby  ordered,  adjudged  and  decreed 
that  said  defendants  immediately  proceed  to  levy  an  assess- 
ment in  accordance  with  law  upon  the  real  property  within 
the  boundaries  of  said  Poso  Irrigation  District  which  is  sub- 
ject to  an  assessment  of  said  district  sufficient  to  pay  said 
judgment  of  plaintiff,  to  wit,  the  sum  of  $12,262.96,  together 
with  the  interest  thereon  at  the  rate  of  seven  (7)  per  cent 
per  annum  from  the  26th  day  of  August,  1902,  and  also  all 
expenses  incident  to  the  making  of  said  levy  and  assessment 
and  incident  to  the  collection  of  said  assessment,  which  ex- 
penses shall  be  estimated  by  the  said  defendant,  Board  of 
Supervisors,  and  shall  be  included  within  said  levy  and  shall 
also  include  plaintiff's  costs  in  this  action,  which  are  hereby 

taxed  at  $ against  said  defendant  and  which  shall  be 

included  within  said  levy  and  when  sufficient  money  is  col- 
lected the  defendant  shall  pay  to  plaintiff  from  the  sum  col- 
lected whatever  amounts  are  collected  on  said  assessments 
until  said  plaintiff  shall  be  paid  the  said  amounts  hereinbefore 
referred  to,  to  wit,  the  sum  of  $12,262.96,  together  with  in- 
terest thereon  at  the  rate  of  seven  (7)  per  cent  per  annum 
from  the  26th  day  of  August,  1902,  and  the  costs  of  suit 
herein. 

''And  it  is  further  ordered,  adjudged  and  decreed  that  a 
peremptory  writ  of  mandate  shall  be  issued  to  said  defend- 
ants commanding  them  to  forthwith  do  the  acts  herein  or- 
dered that  they  shall  do,  and  that  a  return  day  be  inserted 
in  said  writ  as  on  or  before  the  15th  day  of  September,  1905. 

"PAUL  W.  BENNETT, 
"Judge  of  the  Superior  Court.*' 

The  action  is  based  upon  the  provisions  of  section  39  of 
"An  Act  to  provide  for  the  organization  and  government 
of  irrigation  districts,  approved  March  31,  1897,"  which  is 
in  the  following  language: 

"Sec.  39.  The  board  of  directors  shall  then  levy  an  as- 
sessment sufficient  to  raise  the  annual  interest  on  the  out« 
standing  bonds,  and  in  any  year  in  which  any  bonds  shall 
fall  due  must  increase  said  assessment  to  an  amount  suffi- 
cient to  raise  a  siun  sufficient  to  pay  the  principal  of  the 
outstanding  bonds  as  they  mature.  The  secretary  of  the 
a  CsL  App.— 41 
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board  must  compute  and  enter  in  a  separate  column  of  the 
assessment-book  the  respective  sums,  in  dollars  and  cents,  to 
be  paid  as  an  assessment  on  the  property  therein  enumerated. 
When  collected,  the  assessment  shall  be  paid  into  the  dis- 
trict treasury  and  be  apportioned  to  the  several  proper  funds. 

''In  case  of  the  neglect  or  refusal  of  the  board  of  directors 
to  cause  such  assessments  and  levies  to  be  made  as  in  this 
act  provided,  then  the  assessment  of  property  made  by  the 
county  assessor  and  the  state  board  of  equalization  shall  be 
adopted,  and  shall  be  the  basis  of  assessment  for  the  dis- 
trict, and  the  board  of  supervisors  of  the  county  in  which  the 
ofSce  of  the  board  of  directors  is  situated  shall  cause  an  as- 
sessment-roll for  said  district  to  be  prepared,  and  shall  make 
the  levy  required  by  this  act,  in  the  same  manner  and  with 
like  effect  as  if  the  same  had  been  made  by  said  board  of 
directors,  and  all  expenses  incident  thereto  shall  be  borne 
by  such  district.  In  case  of  the  neglect  or  refusal  of  the 
collector  or  treasurer  of  the  district  to  perform  the  duties 
imposed  by  law,  then  the  tax  collector  and  treasurer  of  the 
county  in  which  the  office  of  the  board  of  directors  is  situated 
must,  respectively,  perform  such  duties,  and  shall  be  account- 
able therefor  upon  their  official  bonds  as  in  other  cases/' 

The  bonded  indebtedness  herein  involved  was  incurred  prior 
to  the  enactment  of  said  statute,  but  this  circumstance  is  un- 
important in  view  of  the  fact  that  the  act  of  1889  passed 
prior  to  the  issuance  of  the  said  bonds  and  amending  Uie  act 
of  1887,  known  as  the  Wright  Irrigation  Act,  contains  a  pro- 
vision identical,  as  far  as  the  question  before  us  is  concerned, 
with  said  section  39  of  the  act  of  1897.  The  judgment  herein 
is  vigorously  assailed  by  numerous  counsel,  including  a  learned 
"friend  of  the  court,"  and  we  have  examined  with  care  the 
points  and  cases  to  which  our  attention  has  been  directed,  and 
we  shall  proceed  to  state  our  views  thereon  in  the  order  in 
which  the  various  propositions  are  advanced  in  the  briefs. 

The  position  of  appellants,  as  stated  by  counsel,  is  that  the 
judgment  must  be  set  aside  and  the  writ  vacated,  because: 

**1.  The  petition  upon  which  the  writ  is  based  is  wholly 
insufficient  to  give  the  court  jurisdiction  to  issue  the  per- 
emptory or  any  writ  herein. 

**2.  The  court  exceeded  its  authority  and  jurisdiction  in  its 
direction  to  the  board  of  supervisors  by  said  writ: 
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**  (a)  In  directing  a  levy  and  collection  for  plaintiff's  costs 
expended  in  the  present  action. 

**  (b)  In  directing  a  levy  for  expenses  to  be  incurred  in  such 
levy  and  collection. 

''(c)  In  directing  said  board  to  estimate  such  expense  for 
the  purpose  of  levy  and  collection. 

''(d)  In  directing  said  board  to  pay  over  to  said  plaintiff , 
when  collected,  the  amounts  due  it  on  its  said  judgment. 

"3.  The  court  exceeded  its  jurisdiction  in  directing  said 
board  of  supervisors  to  make  levy  to  pay  said  judgment 

"4.  That  section  39,  upon  which  this  proceeding  is  based,  is 
unconstitutional  and  void." 

In  addition  to  the  foregoing,  the  brief  filed  by  ^^amicua 
curiae**  presents  specifically  these  considerations:  "1.  Upon 
the  failure  of  the  board  of  directors  or  of  the  board  of  super- 
visors, in  any  year,  to  levy  an  assessment  for  the  interest,  or 
the  interest  and  installments  of  principal,  falling  due  in  that 
year,  its  power  ceases.  In  other  words,  the  act  does  not  con- 
fer upon  the  directors  or  the  board  the  power  to  make  a 
general  assessment  for  the  aggregate  of  indebtedness  accru- 
ing for  the  previous  years,  or,  as  in  this  case,  for  a  period 
of  sixteen  years.  The  power,  if  it  exists,  can  only  be  to  make 
separate  annual  assessments  for  each  year  based  on  the  values 
of  that  year;  for  otherwise  the  obligations  of  the  parties 
would  be  varied  and  the  act  would  be  unconstitutional.  But 
this,  from  the  nature  of  things,  is  impracticable,  at  least  after 
the  lapse  of  a  year  or  two,  and  it  is,  therefore,  submitted  that 
the  provision  of  the  amendment  of  1889,  conferring  the  power 
of  assessment  upon  the  board  of  supervisors,  is,  on  this  ac- 
count, a  mere  brutum  fulmen,  and  practically  void,  2.  By 
the  provisions  of  the  statute  the  taxes  collected  constitute  a 
common  bond  fund  for  the  benefit  of  all  the  creditors  and 
all  have  a  common  interest  in  it.  ...  A  suit,  therefore,  to 
dispose  of  this  fund  cannot  be  maintained  without  making 
the  others  parties,  or  suing  for  their  common  benefit.  (Code 
Civ.  Proc.,  sees.  378,  379,  382,  389,  and  Meyer  v.  City  of  San 
Francisco,  150  Cal.  131,  [88  Pac.  722].)  3.  If  in  this  state 
the  equitable  doctrine  as  to  laches  be  held  to  apply  to  pro- 
ceedings of  the  court  generally  {Orain  v.  Aldrich,  38  Cal.  514, 
[99  Am.  Dec.  423] ),  a  very  extreme  case  of  laches  is  here  pre- 
sented." 
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In  support  of  their  first  proposition  it  is  urged  by  appellants 
that  the  petition  for  the  writ  of  mandate  is  fatally  defective 
in  that  it  does  not  appear  therein  that  the  office  of  the  board 
of  directors  of  the  irrigation  district  is  situated  in  Kern 
county  where  the  suit  was  brought.  The  contention  is  based 
upon  the  language  of  said  section  39  that  ''the  board  of 
supervisors  of  the  county  in  which  the  office  of  the  board  of 
directors  is  situated  shall  cause  an  assessment,"  etc  There 
was  no  corresponding  allegation  nor  finding  in  the  case  at  bar, 
and  it  is  claimed  that  this  is  jurisdictional.  As  far  as  the 
absence  of  any  finding  is  concerned,  no  such  issue  was  pre- 
sented, and  it  is  hardly  necessary  to  cite  authorities  to  the 
point  that  the  findings  must  be  confined  to  the  issues  made 
by  the  pleadings.  But  appellants  are  wholly  at  fault  in  their 
claim  that  the  want  of  jurisdiction  is  disclosed  by  the  al- 
legations of  the  petition.  They  have  entirely  mistaken  the 
rule  as  applied  to  the  jurisdiction  of  courts  of  record.  The 
presumptions  here  are  in  favor  of  jurisdiction  and  not  against 
it  There  can  be  no  question  that  under  the  authority  with 
which  superior  courts  are  clothed  by  the  constitution,  the  su- 
perior court  in  and  for  Kern  county,  in  the  exercise  of  its 
general  powers,  had  jurisdiction  to  entertain  an  application 
for  a  writ  of  mandate  against  the  supervisors  of  that  county. 
If  there  were  any  exceptional  circumstances  which,  if  dis- 
closed, would  devest  the  court  of  jurisdiction,  in  the  absence 
of  any  allegation  concerning  them  in  the  complaint,  the  bur- 
den is  upon  the  defendants  to  present  them.  Since  it  does 
not  affirmatively  appear  that  by  reason  of  the  peculiar  con- 
dition suggested  the  court  did  not  have  jurisdiction,  by  vir- 
tue of  its  general  authority  the  presumption  must  be  indulged 
against  appellants'  contention.  But  again,  it  is  manifest 
that  the  provision  was  intended  for  a  case  where  the  irriga- 
tion district  comprised  land  in  more  than  one  county.  Here 
it  appears  that  it  is  confined  entirely  to  Kern  county.  There 
seems  to  be  no  merit  in  this  contention,  and  we  have  probably 
devoted  to  it  more  attention  than  it  deserves. 

In  the  specification  of  particulars  wherein  it  is  alleged  the 
eourt  exceeded  its  authority  in  its  direction  to  the  board  of 
supervisors,  exception  is  taken  to  that  portion  of  the  decree 
providing  for  the  costs  of  the  present  action  and  expenses  to 
be  incurred  in  the  levy  and  collection  of  the  judgment.  It 
is  insisted  that  said  section  39  limits  the  i>ower  of  the  board 
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of  directors  of  the  district  to  the  levy  of  an  assessment  suffi- 
cient to  raise  the  annual  interest  on  the  outstanding  bonds, 
and  in  any  year  in  which  any  bonds  shall  fall  due  to  increase 
such  assessment  to  an  amount  sufficient  to  pay  the  same  as 
they  mature,  and  that  the  delegation  of  authority  to  the  board 
of  supervisors  cannot  be  more  comprehensive  than  the  au- 
thority conferred  upon  the  board  of  directors  in  the  first  in- 
stance. The  consideration  of  the  costs  of  the  present  action 
may  be  eliminated,  as  the  record  shows  that  no  amount  was 
awarded  for  costs.  The  expenses  of  the  levy  and  assessment 
would  seem  to  be  a  legitimate  portion  of  the  burden  to  be 
borne  by  the  property  owners  in  whose  behalf  the  bonded 
indebtedness  was  incurred.  In  fact,  said  section  39  makes 
provision  for  it  in  this  language:  ''and  all  expenses  incident 
thereto  shall  be  borne  by  such  district.''  If  we  understand 
the  position  of  appellants,  it  is  that  other  provision  is  made 
for  said  expenses  in  case  of  the  levy  by  the  board  of  directors, 
and  since  there  is  a  delegation  of  power  to  the  supervisors, 
their  authority  is  limited  to  the  method  pointed  out  for  the 
directors  to  pursue.  Of  course,  the  act  contemplates  that 
the  board  of  directors  will  do  its  duty,  and  ample  provision 
18  made  in  detail  for  incurring  and  liquidating  a  bonded  in- 
debtedness. But  we  do  not  understand  that  in  the  technical 
sense  the  authority  conferred  upon  said  directors  is  sought 
to  be  delegated  to  the  board  of  supervisors.  Bather  is  it 
true  that  the  board  of  directors  is  empowered  to  bind  the 
district  by  taking  certain  steps,  and  the  authority  of  the  said 
board  to  liquidate  an  indebtedness  must  be  exercised  in  the 
manner  pointed  out.  But  in  case  of  its  refusal  or  neglect  to 
act,  then  the  board  of  supervisors  is  granted  directly  by  the 
legislature  the  power  to  levy  an  assessment  to  provide  not 
only  for  the  payment  of  the  amount  due  but  also  for  the  ex- 
pense of  said  levy.  The  statute  does  not  expressly  provide 
that  the  expense  shall  be  included  in  said  levy,  but  it  is  fairly 
implied,  and  any  other  construction  seems  unreasonable.  The 
eontext  clearly  shows,  we  think,  that  in  this  way  the  expenses 
^' shall  be  borne  by  the  district." 

The  case  of  Boskowitz  v.  Thompson,  144  Cal.  724,  [78  Pac. 
290],  dted  by  appellants,  is  not  in  point.  That  was  not  a 
case  where  the  directors  refused  to  act  It  was  a  suit  to  en- 
join the  collection  of  an  assessment,  and  no  such  question  was 
considered  as  is  involved  here  in  reference  to  the  authority 


646    Nevada  Nat.  Bk.  v.  Board  of  Supebvibobs.     [5  Cal.  App. 

of  the  board  of  supervisors  in  the  premises.  The  important 
point  decided  therein  is  shown  by  the  following  quotation: 
''A  court  of  equity y  as  such,  in  the  absence  of  statutory  au- 
thority, has  no  jurisdiction  to  enforce  a  lien  that  is  created 
by  statute,  for  the  enforcement  of  which  the  statute  has  pro- 
vided a  mode.  The  enforcement  of  the  lien  in  such  case 
can  be  only  in  the  mode  provided  by  the  statute."  It  was 
also  held  that  the  court  should  have  determined  the  validity 
of  the  assessment  which  it  was  sought  to  collect.  There  is 
nothing  in  that  case  inconsistent  with  our  position  here,  as 
we  hold  that  the  court  below  directed  the  board  of  super- 
visors to  follow  the  mode  that  is  at  least  implied  by  the  stat- 
ute. The  objection  that  the  board  of  supervisors  is  without 
authority  to  estimate  the  expenses  of  levying  and  collecting 
the  assessment  is  also  without  persuasive  force.  As  suggested 
by  respondent,  no  one  is  presumably  better  fitted  to  make  the 
estimate  than  the  supervisors,  and  we  think  it  is  implied 
that  they  should  do  so  when  an  emergency  arises  such  as  in 
the  case  at  bar. 

The  position  taken  by  appellants  that  the  lower  court  ex- 
ceeded its  jurisdiction  in  directing  the  board  of  supervisors 
to  pay  over  to  the  plaintiff  from  the  sum  collected  a  suffi- 
cient amount  to  satisfy  plaintiff's  demand  seems  to  be  in  ac- 
cord with  the  statute.  Respondent  rather  concedes  that  the 
judgment  is  erroneous  in  this  respect,  but  claims  that  it  ''does 
not  affect  the  validity  of  other  portions  of  the  decree,''  and 
that  the  decree  can  be  modified  by  striking  out  that  provi- 
sion, leaving  other  portions  of  the  decree  in  full  force  and 
effect.  Since  the  act  provides  in  the  first  instance  that  the 
tax  collector  and  treasurer  of  the  district  shall  collect  and 
receive  the  money,  and  ''in  case  of  neglect  or  refusal  of  either 
of  them  to  perform  the  duties  imposed  by  law,  then  the  tax 
collector  and  treasurer  of  the  county  in  which  the  office  of 
the  board  of  directors  is  situated  must  respectively  perform 
such  duties,  and  shall  be  accountable  therefor  upon  their  of- 
ficial bonds  as  in  other  cases, ' '  and  as  there  is  no  authority  to 
depart  from  the  provisions  of  the  act,  the  portion  of  the  de- 
cree complained  of  should  be  stricken  out.  There  is  no  good 
reason,  though,  why  this  should  necessitate  a  new  trial 

We  cannot  see  any  merit  in  appellants'  contention  stated 
by  them  as  follows:  ^'The  petition  to  the  board  of  super* 
visors  as  well  as  the  writ  prays  that  a  levy  to  pay  the  judg* 
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ment  therein  set  out  be  made  by  said  board  of  supervisors  in 
conformity  with  the  act  in  question,  and  more  particularly  in 
conformity  with  subdivision  39  thereof.  As  we  have  already 
pointed  out,  section  39  relates  specially  to  interest  on  out- 
standing bonds.  The  decree  and  the  writ  directs  the  levy  to 
pay  a  judgment.  The  original  contract  between  plaintiff  and 
the  district  is  so  completely  merged  in  the  judgment,  in  a 
new  form  of  contract,  that  the  court  cannot  see  that  it  is  for 
interest  on  outstanding  bonds,  and  therefore  payable  by  the 
provisions  of  section  39."  A  large  number  of  cases  is  cited 
in  support  thereof,  but  their  effect  seems  to  have  been  mis- 
apprehended. The  quotation  made  by  appellant  from  Tay- 
lor V.  Root,  4  Keycs  (N.  Y.),  344,  may  be  accepted  as  a  fair 
expression  of  what  is  held  in  all  of  them:  ''The  cause  or 
consideration  of  the  judgment  is  of  no  possible  importance; 
that  is  merged  in  the  judgment.  When  recovered  the  judg- 
ment stands  as  a  conclusive  declaration  that  the  plaintiff 
therein  is  entitled  to  the  sum  of  money  recovered.  No  mat- 
ter what  may  have  been  the  original  cause  of  action  the  judg- 
ment forever  settles  the  plaintiff's  original  claim.  .  •  .  This 
assent  may  have  been  reluctant,  but  in  law  it  is  an  assent,  and 
defendant  is  estopped  by  the  judgment  to  dissent.  Forever 
thereafter,  any  claim  on  the  judgment  is  setting  up  a  cause 
of  action  on  the  contract."  It  is  hard  to  perceive  how  ap- 
pellant can  obtain  any  comfort  from  the  quotation.  It  is  too 
well  settled  to  be  controverted  that  a  judgment  does  not  create 
a  new  obligation.  It  simply  presents  in  a  different  form  the 
obligation  already  incurred,  and  besides,  it  affords  the  high- 
est sanction  of  the  law  to  the  validity  of  the  obligation. 

It  seems  to  be  established  by  the  authorities  that  the  proper 
course  to  pursue  when  municipalities  refuse  to  pay  their  bonds 
is  by  an  action  at  law  to  establish  the  validity  of  the  bonds 
and  the  amount  due  thereon,  and  then  to  apply  for  a  writ  of 
mandate  to  compel  the  proper  authorities  to  raise  what  is  re- 
quired to  satisfy  the  debt  by  the  assessment  and  levy  provided 
by  statute.  The  following  cases  cited  by  respondent  so  hold : 
Heine  v.  Commissioners,  19  Wall.  655;  Herring  v.  Modesto 
Irr.  Dist.,  95  Fed.  705,  710 ;  Marra  v.  San  Jacinto  and  Pleasant 
Valley  Irr.  Dist.,  131  Fed.  780,  789,  and  Board  of  Super- 
visors  of  Riverside  County  v.  Thompson,  122  Fed.  860,  [59 
C.  C.  A.  70].    The  latter  case  was  similar  to  the  one  at  bar, 
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involving  the  same  statute,  and  from  it  the  following  quota- 
tion seems  germane: 

''The  present  proceeding  ia  not  a  new  action  to  establish  the 
rights  of  the  defendant  in  error  as  against  other  parties.  It 
is  a  proceeding  in  the  nature  of  an  execution  to  enforce  the 
judgment  already  rendered.  The  right  of  the  defendant  in 
error  to  eall  upon  the  board  of  directors  to  enforce  the  judg- 
ment was  established  in  that  judgment  as  well  as  his  right 
to  have  recourse  to  the  board  of  supervisors  in  case  of  the 
refusal  or  neglect  of  the  board  of  directors  to  make  the  levy 
and  assessment.  Neither  the  board  of  directors  nor  the  board 
of  supervisors  nor  the  taxpayers  of  the  Ferris  Irrigation  Dis- 
trict can  be  heard  to  defend  the  present  proceeding  on  any 
of  the  grounds  litigated,  or  which  might  have  been  litigated, 
in  the  former  action." 

The  principal  attack  directed  against  the  judgment  is  based 
upon  the  ground  that  said  section  39  is  unconstitutional  for 
these  reasons:  1.  Because  it  delegates  the  power  to  assess 
and  collect  taxes  in  the  district  to  other  than  corporate  au- 
thorities thereof ;  2.  Because  it  directs  the  assessment  of  prop- 
erty within  the  district  to  be  made  by  persons  not  represen- 
tatives of  the  district;  3.  Because  it  delegates  to  a  legisla- 
tive officer  the  power  to  perform  the  purely  executive  func- 
tions of  the  assessor.  In  this  connection  attention  is  di- 
rected to  section  12,  article  XI,  and  section  10,  article  XIII, 
of  the  constitution  of  this  state  and  numerous  decisions  of 
our  supreme  court.  Said  section  12,  9upra,  provides  that 
''the  legislature  shall  have  no  power  to  impose  taxes  upon 
counties,  cities,  towns  or  other  public  or  municipal  corpora- 
tions or  upon  the  inhabitants  or  property  thereof,  for  county, 
city,  town  or  other  municipal  purposes,  but  may  by  general 
laws  vest  in  the  corporate  authorities  thereof  the  power  to  as- 
sess and  collect  taxes  for  such  purposes,  * '  and  said  section  10 
provides  for  the  assessment  of  property  where  it  is  situated 
"in  the  manner  prescribed  by  law." 

As  pointed  out  by  respondent,  many  of  the  decisions  cited 
by  appellant  were  rendered  under  the  constitution  of  1849, 
which  contained  the  following  provision:  "Taxation  shall 
be  equal  and  uniform  throughout  the  state.  All  property  in 
this  state  shall  be  taxed  in  proportion  to  its  value,  to  be  as- 
certained as  directed  by  law;  but  assessors  mnd  collectors  of 
town,  county  and  state  taxes  shall  be  eUcted  by  the  quaU/ied 
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electors  of  the  district,  county  or  town  in  which  the  property 
taxed  for  state,  county  or  town  purposes  is  situated.''  If  that 
provision  were  a  part  of  the  organic  law  now  it  is  probable 
that  said  section  39  would  be  unconstitutional,  in  so  far  as 
it  provides  for  the  steps  to  be  taken  by  the  board  of  super- 
visors, but  under  the  present  constitution  the  power  to  assess 
and  collect  taxes  is  conferred  upon  ^'the  corporate  authori- 
ties," with  the  restriction  that  the  assessment  shall  be  made 
where  the  property  is  situated  and  in  the  manner  prescribed 
by  law.  We  cannot  see  that  said  section  39  is  in  conflict  with 
this  requirement.  The  board  of  supervisors  is  a  ''corporate 
authority"  of  the  district,  and  the  assessment  and  levy  ac- 
cording to  the  terms  of  the  decree  are  to  be  made  as  ''pre- 
scribed bylaw." 

In  the  case  of  McCabe  v.  Carpenter,  102  Cal.  470,  [36  Pac. 
837],  it  is  said:  "It  is  contended  that  the  law  (referring  to 
a  statute  establishing  high  schools)  is  unconstitutional,  in 
that  it  authorizes  the  county  superintendent  of  schools  to  fur- 
nish to  the  board  of  supervisors  an  estimate  for  the  tax,  and 
makes  it  the  duty  of  the  board  to  proceed  to  fix  a  rate  which 
will  realize  the  amount,  thus  leaving  the  amount  of  the  tax 
wholly  to  the  discretion  of  an  executive  officer,  and  It-aving 
no  discretion  in  the  board."  The  conclusion  of  the  court,  an- 
nounced by  Commissioner  Temple,  was:  "But,  since  the 
power  to  levy  a  tax  is  purely  legislative,  it  would  seem  to  fol- 
low that  the  power  cannot  be  vested  in  any  other  authority 
of  the  local  corporation  than  the  body  in  which  is  vested  the 
legislative  power  of  such  municipal  corporation.  At  all 
events  it  could  not  vest  such  power  in  an  executive  officer  of 
such  corporation." 

Here  the  board  of  supervisors  is  authorized  to  make  the 
levy  in  case  of  the  refusal  of  the  directors  to  act,  the  statute 
in  question  makes  the  board  a  part  of  the  "corporate  author- 
ity" of  the  district,  the  board  is  undoubtedly  a  legislative 
body;  it  does  not  make  the  assessment,  but  bases  the  levy 
upon  the  assessment  made  by  the  county  assessor,  and  we  fail 
to  see  how  there  is  any  violation  of  the  provisions  of  the  con- 
stitution, especially  when,  as  here,  the  district  is  confined  to 
one  county. 

In  Board  of  Education  v.  Board  of  Trustees,  129  Cal.  604, 
[62  Pae.  173],  there  is  an  interesting  discussion  of  article  I, 
section  12,  of  the  constitution,  and  it  is  said  by  the  court 
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through  the  commissioner,  who  is  the  amiciu  curiae  herein; 
^' These  provisions  apply  to  all  kinds  of  public  or  municipal 
corporations,  or  we  may  say  to  all  municipalities  and  quasi 
municipalities.  These  differ  greatly  in  their  oi^anization. 
In  some,  as  in  cities  generally,  the  powers  of  the  government 
are  distributed  into  separate  departments;  in  others  all  the 
powers  of  the  municipality  are  vested  in  one  body — as,  e.  g., 
in  the  board  of  supervisors  of  a  county,  the  board  of  trustees 
of  a  school  district,  etc.  In  the  latter  case  the  board  of  super- 
visors or  board  of  trustees,  or  other  governing  body,  consti- 
tutes the  corporate  authority  of  the  municipality,  in  which 
might  be  vested  the  power  to  impose  taxes.''  So  it  may  be 
admitted  that  in  the  first  instance  the  duty  here  is  cast  upon 
the  board  of  directors  of  the  district  to  make  the  levy,  but  in 
case  of  its  refusal  to  act,  the  board  of  supervisors  constitutes 
the  legislative  corporate  authority  to  supply  the  omission. 
The  power  of  the  legislature  is  not  exhausted  when  it  confers 
the  authority  upon  the  directors,  but  it  may  also  authorize 
the  supervisors  to  perform  a  similar  function  in  certain  con- 
tingencies. This  it  has  done.  It  would  seem  just  and  reason- 
able that  this  power  should  be  lodged  in  some  body  outside 
of  the  board  of  directors  of  the  district  to  meet  such  an  emer- 
gency as  is  here  presented,  where,  according  to  the  findings 
of  the  court,  said  directors  have  repudiated  a  legal  obligation 
and  have  endeavored  to  prevent  its  enforcement. 

There  seems  to  be  no  decision  of  the  supreme  court  passing 
directly  upon  the  constitutionality  of  the  proceeding  herein 
involved,  but  an  application  of  the  principles  so  clearly  enun- 
ciated in  the  able  opinion  of  Mr.  Justice  Harrison  in  the 
leading  case  of  In  re  Madera  Irr.  Dist.,  92  Cal.  296,  [27  Am. 
St.  Rep.  106,  28  Pac.  272],  wherein  the  Wright  irrigation 
law  is  upheld,  in  our  opinion  leads  to  the  conclusion  that  said 
section  39  is  not  obnoxious  to  the  constitution.  In  that  ease 
it  is  said:  *' Whenever  a  special  district  of  the  state  requires 
special  legislation  therefor,  it  is  competent  for  the  legislature, 
by  general  law,  to  authorize  the  organization  of  such  district 
into  a  public  corporation,  with  such  powers  of  government 
as  it  may  choose  to  confer  upon  it.  It  is  not  necessary  that 
such  public  corporation  should  be  vested  with  all  governmental 
powers,  but  the  legislature  may  clothe  it  with  such  as  in  its 
judgment  are  proper  to  be  exercised  within  and  for  the  bene- 
fit of  such  district"    And  it  was  held  that  these  corporations 
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are  mere  agencies  of  the  state  in  local  government ;  that  they 
possess  only  the  powers  conferred  by  the  legislature,  and  that 
it  was  the  purpose  of  the  constitution  to  leave  in  the  hands 
of  the  legislature  full  discretion  in  reference  to  the  govern- 
ment of  said  corporations.  In  the  exercise  of  this  discretion 
the  legislature  has  conferred  upon  the  legislative  body  of  the 
county  a  certain  supervisory  authority  over  the  district.  Thia 
seems  to  be  a  reasonable  provision  in  furtherance  of  the  de- 
sign of  the  framers  of  the  constitution.  As  the  section,  when 
fairly  construed,  requires  the  board  of  supervisors  to  base 
the  levy  upon  the  assessment  of  the  county  assessor,  there 
would  seem  to  be  no  force  in  the  contention  of  the  appellant 
that  the  property  owners  have  no  opportunity  to  be  heard 
to  correct  any  defects  in  the  assessment. 

The  most  serious  objection,  probably,  is  the  one  made  by 
the  amictcs  curiae  ''that  an  annual  assessment  upon  the  real 
property  in  the  district  is  the  exclusive  mode  provided  by  the 
statute  for  the  payment  of  the  principal  of  the  bonds  author- 
ized by  the  statute  to  be  issued."  In  this  connection  he  cites 
the  case  of  Merchants'  Bank  v.  Escondido  Disi.,  144  Cal.  329, 
[77  Pae.  937],  It  is  therein  stated:  '*The  act  providing  for 
the  organization  of  the  district,  and  the  organization  of  the 
district  under  the  provisions  of  the  act  by  the  votes  of  the 
electors  cannot  be  otherwise  regarded  than  as  a  contract  be- 
tween the  state  and  the  individuals  whose  property  was  there- 
by affected."  The  soundness  of  that  proposition  would 
scarcely  be  questioned  by  anyone.  It  is  further  stated  that: 
*'The  burden  thus  imposed  was  that  the  bonds  issued  under 
the  act  should  be  paid  by  revenue  derived  from  an  annual  as- 
sessment upon  the  real  property  of  the  district,  and  that  their 
lands  'should  be  and  remain  liable'  for  such  assessment,  and 
this  implied  that  this  should  be  the  extent  of  the  burden. 
But  by  the  amendatory  act  the  board  of  directors  is  author- 
ized, without  the  consent,  or  even  the  knowledge,  of  the  land 
owners,  to  pledge  or  hypothecate  the  property  acquired  with 
their  money."  Hence  it  was  held  that  the  amendment  would 
deprive  the  land  owners  of  their  property  without  due  pro- 
cess of  law,  and  was  also  a  violation  of  the  inhibition  against 
impairing  the  obligation  of  contracts,  since  the  property  own- 
ers were  only  liable  "for  continued  assessments  until  the  bal- 
ance of  the  bonds  shall  be  paid."  No  fault  can  be  found  with 
fhat  decision  as  applied  to  the  facts  of  the  case.    The  amend- 
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ment  held  unconstitutional  was  enacted  after  the  issuance  of 
the  bonds,  and  it  is  too  clear  for  argument  that  it  gave  the 
bondholders  security  that  was  not  provided  by  the  law  at 
the  time  the  obligation  was  incurred  by  the  district,  and  was, 
therefore,  in  violation  of  the  terms  of  the  contract  between 
the  debtors  and  creditors.  The  case  is  in  point  here  if  it  can 
be  shown  that  the  method  provided  for  the  collection  of  the 
debt  adds  to  the  property  owners  an  additional  burden  to 
what  was  imposed  by  the  statute  at  the  time  the  bonds  were 
issued.  But,  as  we  have  seen,  the  statute  has  not  been  sub- 
stantially changed,  and  so  the  question  resolves  itself  into  one 
as  to  the  proper  construction  of  said  section  39.  The  statute, 
no  doubt,  contemplates  annual  assessments,  as  it  is  constructed 
upon  the  theory  that  the  board  of  directors  will  do  its  duty, 
but  it  does  not  prescribe  that  this  shall  be  the  exclusive  method 
of  raising  the  money  to  pay  the  bonds. 

The  argument  made  by  respondent  is  substantially  this:  The 
board  of  directors  of  the  district  is  not  required  to  levy  the 
assessment  at  any  particular  date,  but  must  make  it  after 
the  equalization  of  the  assessment  made  by  the  assessor  of  the 
district  This  levy  by  said  board  may  be  as  late,  then,  as  the 
end  of  the  fiscal  year,  and  hence  it  could  not  be  said  to  be  in 
default  till  the  end  of  the  year,  and  hence  the  powers  of  the 
supervisors  could  not  be  invoked  till  after  that  time.  The 
power  of  the  board  of  supervisors  must,  therefore,  be  exercised 
in  making  the  levy  for  the  payment  of  interest  coupons  or  in- 
stallment coupons  which  matured  in  a  previous  year.  Fur- 
thermore, the  statute  does  not  provide  the  time  when  the  levy 
shall  be  made  by  the  supervisors,  and  there  is  nothing  therein 
inconsistent  with  the  position  that  one  levy  may  be  made  for 
the  payment  of  the  aggregate  amount  of  installments  of  in- 
terest and  principal  due  in  successive  years. 

The  contention  of  the  amicus  curies  is:  ''If  the  power  still 
exists  in  the  directors  or  supervisors  to  make  any  assessment 
and  levy,  it  can  only  be  to  make  several  assessments  for  each 
year,  and  each  assessment  must  be  of  the  values  of  the  lands  of 
the  district  in  that  year."  This,  he  contends,  is  impracticable, 
and  hence  he  would  have  the  court  reach  the  conclusion  that 
there  is  no  method  provided  for  the  payment  of  the  debt,  and 
the  bondholders  are  without  redress. 

We  are  not  inclined  to  consider  the  law  so  impotent  as  is 
implied  by  appellants'  argument     We  hold  that  the  bur- 
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dens  of  the  property  owners  have  not  been  increased,  since 
they  incurred  the  obligation  to  pay  these  bonds.  The  statute, 
in  our  opinion,  does  not  expressly  nor  by  implication  pro* 
hibit  the  method  adopted  herein  for  the  collection  of  the 
money  due.  In  fact,  the  forbearance  to  sue  for  several  years, 
and  the  use  of  one  levy  instead  of  many  constituted  a  favor 
to  the  debtors,  and  tended  not  to  increase  but  to  reduce  the 
burden  of  the  property  owner. 

We  fail  to  see  any  force  in  the  contention  that  the  judgment 
is  erroneous  because  it  makes  no  provision  for  other  cred- 
itors. The  debtor  should  hardly  be  allowed  to  raise  this  ques- 
tion when  it  appears  that  the  amount  claimed  is  due  the  cred- 
itor who  has  brought  the  suit.  Again,  there  is  nothing  to  show 
that  the  other  bonds  issued  have  not  been  paid,  or  that  there 
is  any  other  creditor  who  desires  to  participate  in  the  fund. 
If  there  are  other  creditors  whose  claim  the  appellants  are 
solicitous  to  have  paid,  it  is  fair  to  presume  that  respondent 
will  not  object  to  an  increase  in  the  amount  of  the  levy  so 
as  to  meet  the  other  obligations  of  the  district. 

The  question  of  laches  suggested  by  appellants  is  disposed 
of  by  the  case  of  CahiU  v.  Superior  Court,  145  Cal.  42,  [78 
Pac.  467].  We  think  the  circumstances  detailed  in  the  peti- 
tion for  the  writ  excuse  the  delay  and  show  that  no  prejudice 
has  been  caused  thereby  to  appellants. 

The  court  below  is  directed  to  modify  the  judgment  by  strik- 
ing  therefrom  the  following:  ''And  when  sufficient  money 
is  collected,  the  defendant  shall  pay  to  plaintiff  from  the  sum 
collected  whatever  amounts  are  collected  in  said  assessments 
until  said  plaintiff  shall  be  paid  the  said  amounts  herein- 
before referred  to,  to  wit,  the  sum  of  $12,262.96,  together  with 
interest  thereon  at  the  rate  of  seven  per  cent  per  annum  from 
the  26th  day  of  August,  1902,  and  the  costs  of  suit  herein,'^ 
and  as  so  modified  the  judgment  is  affirmed* 

Hart,  J.,  and  Chipman,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  27,  1907. 
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[Crim.  No.  88.    First  Appellate  Difltriet. — June  1,  1907.] 

THE  PEOPLE,  Eespondent,  v.  WILLIAM  H.  COLLINS, 

Appellant. 

Cbiminal  Law — ^AssAtnvr  with  Intent  to  Commit  Bapb — Sufficienct 
or  iNrosMATioN. — ^Aa  information  charging  an  assault  with  intent 
to  commit  rape  upon  a  female  child  of  the  age  of  six  years,  which 
states  the  acts  constituting  the  offense  in  ordinary  and  concise  lan- 
guage, and  in  such  a  manner  as  to  enable  a  person  of  common  under- 
standing to  know  what  was  intended,  is  sufficient. 

iDd — AasAm/r  Upon  Female  Child— Absbmgs  ov  Consent — ^Resistance 
BT  Law. — An  assault  with  intent  to  commit  rape  upon  a  female 
chUd  under  the  age  of  sixteen  years  cannot  be  by  consent,  as  the 
law  resists  for  her. 

Id. — Intent  to  Commit  Rape — Circumstantial  Evidence. — The  intent 
to  commit  rape  need  not  be  proved  by  direct  evidence.  It  is  a  ques- 
tion of  fact,  and  may  be  proved  by  inference  from  the  acts  and 
conduct  of  the  defendant,  and  the  circumstances  of  the  case. 

Id. — Competency  of  Witness  of  Tendee  Years — Discretion. — ^The 
question  of  the  competency  of  a  witness  of  tender  years  is  one 
peculiarly  within  the  discretion  of  the  trial  court. 

ID« — Swearing  of  Witness — Objection  upon  Appeal. — ^Where  there  is 
nothing  in  the  record  to  show  that  the  child  was  not  sworn,  and  the 
bill  of  exception  states  that  she  was  sworn,  and  no  objection  was 
made  to  the  testimony  of  the  child  on  the  ground  that  she  was  not 
sworn,  no  objection  to  her  testimony  on  that  ground  can  be  raised 
for  the  first  time  upon  appeal. 

Id. — Examination  of  Child — Admonition  of  Defendant's  Counsel. — 
During  the  examination  of  the  timid  child,  the  court  properly  ad- 
monished the  defendant's  counsel  not  to  stand  within  the  railing, 
when  the  child  was  thereby  disconcerted. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny* 
ing  a  new  trial.    William  P.  Lawlor,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  courL 

H.  A.  Krouse,  for  Appellant. 

U.  S.  Webb,  Attorney  General,  and  W.  H.  Cobb,  for  Ee- 
spondent 
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COOPER,  P.  J. — The  information  charges  the  defendant 
with  ajssault  with  intent  to  commit  rape,  the  charging  part  be- 
ing as  follows:  **Said  William  H.  Collins  .  .  .  unlawfully, 
violently  and  feloniously  did  make  an  assault  upon  one  Katie 
Simonetti,  a  female  under  the  age  of  sixteen  years,  to  wit, 
of  the  age  of  six  years,  who  was  not  then  or  there  the  wife  of 
said  William  H.  Collins,  with  the  intent  then  and  there  felo- 
niously and  by  force  and  violence  to  carnally  know  and  rav- 
ish the  said  Katie  Simonetti  and  accomplish  with  her  an  act 
of  sexual  intercourse  against  her  will,  without  her  consent  and 
by  force,  contrary  to  the  form,  etc." 

Defendant's  counsel  insists  that  the  information  is  not  suffi- 
cient, because  it  does  not  allege  that  the  assault  was  an  at- 
tempt to  commit  a  violent  injury  upon  the  person  of  the  child 
so  as  to  show  an  assault  as  defined  in  section  240  of  the  Penal 
Code. 

There  was  no  demurrer  to  the  information,  and  the  point 
is  for  the  first  time  raised  in  this  court  However,  we  are  of 
the  opinion  that  the  information  is  sufficient.  It  substantially 
follows  the  language  of  the  statute,  which  is:  ''Every  per- 
son who  assaults  another  with  intent  to  commit  rape,  etc." 
(Pen.  Code,  sec.  220.)  It  states  the  acts  constituting  the  of- 
fense in  ordinary  and  concise  language,  and  in  such  manner 
as  to  enable  a  person  of  common  understanding  to  know 
what  is  intended.  In  such  case  the  information  is  sufficient. 
The  word '' assault"  as  used  in  the  statute  implies  force  by  the 
assailant,  and  resistance  by  the  one  assaulted.  It  has  always 
been  held  in  this  state  that  where  a  crime  like  this  is  charged 
to  have  been  committed  upon  a  child  under  sixteen  years  of 
age,  there  can  be  no  consent,  as  the  law  resists  for  her.  (Peo- 
ple V.  Verdegreen,  106  Cal,  215,  [46  Am.  St  Eep.  234,  39  Pac. 
607];  People  v.  Vann,  129  Cal.  118,  [61  Pac.  776].)  It  is 
not  necessary  for  courts  to  draw  fine  analytical  distinctions 
between  an  attempt  to  commit  an  offense  and  an  assault  with 
intent  to  commit  such  offense.  (People  v.  Lee  Kong,  95  Cal. 
666,  [29  Am.  St  Eep.  165,  30  Pac.  800] ;  People  v.  Christian, 
101  Cal.  471,  [35  Pac.  1043].) 

We  have  carefully  examined  the  evidence,  and  find  it  suffi- 
cient to  support  the  verdict.  Without  going  into  minute  de* 
tail,  there  is  evidence  tending  to  show  the  following  facts: 
Defendant  roomed  on  the  third  floor  of  a  lodging-house  at 
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694  Fourth  street,  in  the  city  of  San  Francisco.  About  9 
o'clock,  or  a  little  before,  in  the  evening  he  was  seen  going 
upstairs  to  his  room  carrying  two  little  girls  in  his  arms,  of 
which  the  child  upon  whom  the  assault  is  alleged  to  have 
been  made  was  one.  He  remained  in  the  room  for  some 
twenty  minutes,  and  came  downstairs  with  both  children  in 
his  arms.  The  child  upon  whom  the  assault  is  alleged  to  have 
been  made  went  home,  and  immediately  complained  to  her 
mother  that  the  defendant  had  hurt  her,  showing  the  mother 
her  private  parts.  The  mother  examined  her  person,  and 
found  the  parts  red,  but  did  not  notice  any  blood  or  bruises 
of  any  kind.  The  child  testified  that  defendant  got  down  on 
his  knees,  and  took  up  her  clothes,  and  put  something  in  her 
private  parts  which  hurt  her;  that  he  took  down  her  '* pan- 
ties" and  took  his  thing  out  of  his  pants ;  that  she  was  scared, 
but  did  not  cry,  because  defendant  held  her  mouth.  The  po- 
lice officer  to  whom  complaint  was  made  on  the  same  evening 
visited  the  room  of  defendant  at  9:30,  and  again  at  12:30, 
but  did  not  find  defendant  there.  On  the  following  evening, 
about  half -past  7,  he  met  the  defendant  and  asked  him  about 
the  matter,  and  defendant  denied  that  he  had  the  two  little 
girls  in  his  room  on  the  evening  of  the  8th,  or  that  he  was 
there  himself. 

Defendant,  in  his  testimony,  admits  that  he  had  the  two 
little  girls  up  in  his  room  at  the  time  alleged,  and  attempted 
to  explain  it  by  saying  that  he  took  them  up  to  see  his  own 
little  girl.  But  as  his  own  wife  and  little  girl  were  not  there 
at  the  time,  the  explanation  may  very  well  have  been  such 
as  not  to  be  believed  by  the  jury. 

Defendant  further  testified  as  to  leaving  his  room  on  the 
evening  of  the  8th  a  little  before  9  o'clock,  and  that  he  went 
with  a  Mr.  Kaiser  to  Fifth  and  Townsend  streets,  and  stayed 
there  until  half -past  12  that  night,  and  that  at  2  o'clock  A. 
M.  he  went  with  Kaiser  to  Fourth  and  Bluxome  streets.  He 
does  not  appear  to  have  gone  to  his  room  any  more  that 
night. 

It  is  argued  that  as  the  child  had  not  been  torn  or  pene- 
trated, defendant  could  not  have  actually  tried  to  have  sex- 
ual intercourse  with  her.  What  his  intentions  were  was  a 
question  particularly  for  the  jury.  The  jury  heard  the  evi- 
dencci  saw  the  witnesses  and  the  defendant  when  he  was  tes- 
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tifying  in  his  own  behalf.  The  facts  in  this  case  are  very 
similar  to  the  facts  in  People  v.  Johnson,  131  Gal.  511,  [63 
Pac.  842],  and  that  case  is  direct  authority  for  the  view  we 
have  taken  in  this  case.  It  was  there  said:  ''The  defendant 
assaulted  the  child.  Being  under  sixteen  years  of  age  she 
was  incapable  of  consenting,  and  therefore  the  assault  in  law 
was  without  her  consent.  If  he  had  in  fact  had  sexual  inter- 
course with  her  he  would  have  been  guilty  of  rape.  As  he 
did  not  have  sexual  intercourse  with  her,  but  did  assault  her, 
the  question  as  to  his  intent  was  to  be  determined  by  all  the 
circumstances  and  by  the  acts  of  defendant.  The  fact  that 
defendant  unbuttoned  his  trousers,  that  he  took  out  his  pri- 
vate parts,  and  that  he  wanted  to  have  sexual  intercourse 
with  the  child,  were  sufficient  to  justify  the  jury  in  drawing 
the  logical,  rational  conclusion  that  defendant's  object  was  to 
have  sexual  intercourse  with  the  child.  Whether  he  desisted 
because  he  had  satisfied  his  morbid  depraved  passions  in  the 
manner  described  in  the  evidence,  or  because  he  was  afraid 
of  an  outcry  from  the  child,  or  because  of  his  impotence,  are 
all  matters  of  conjecture.  We  do  not  think  the  crime  charged 
against  this  defendant,  and  of  which  he  was  convicted,  is  of 
such  a  nature  that  we  should  attempt  to  shield  him  upon 
imaginary  reasons,  or  upon  a  theory  that  might  possibly  ac- 
count for  his  acts  as  being  done  with  the  intent  only  to  grat- 
ify an  unnatural  desire.  We  must  suppose  that  his  acts 
were  done  with  the  purpose  and  desire  that  would  ordinarily 
characterize  the  acts  of  an  individual  of  the  male  sex  when 
such  acts  were  done  with  one  of  the  female  sex.  That  a  man 
should  entice  a  little  girl  into  his  room,  undress  her,  and 
fondle  her  for  the  purpose  of  gratifying  an  unnatural  desire, 
and  not  for  the  purpose  of  having  sexual  intercourse,  is  pos- 
sible, but  not  at  all  probable.  The  intent  of  a  person  cannot 
be  proven  by  direct  and  positive  evidence.  It  is  a  question 
of  fact  to  be  proven  like  any  other  fact,  by  acts,  conduct  and 
circumstances. ' ' 

It  is  contended  that  the  record  does  not  show  that  Eatie 
Simonetti  was  sworn,  and  further  that  her  examination 
showed  that  she  was  of  tender  age,  and  incapable  of  receiving 
just  impressions  of  the  facts  respecting  which  she  was  ex- 
amined, or  of  relating  them  truly.  The  minutes  of  the  trial 
do  not  show  that  she  was  sworn,  but  the  bill  of  exceptions 
6  GaL  App.- 
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shows  that  she  was  examined  as  to  her  competency  before 
being  sworn,  and  that  after  such  examination  she  ''was  duly 
sworn."  Counsel,  in  the  discharge  of  their  duty,  owe  it  to 
the  court  not  to  raise  and  discuss  a  point  entirely  devoid  of 
merit,  especially  where  the  record  does  not  sustain  the  state- 
ment It  is  an  elementary  principle,  supposed  to  be  under- 
stood by  every  member  of  the  bar,  that  if  no  objections  were 
made  to  the  testimony  of  a  witness,  and  the  testimony  was 
given  without  the  witness  being  sworn,  the  objection  could 
not  be  made  for  the  first  time  in  this  court.  Here  the  record 
does  not  show  that  the  witness  was  not  sworn,  nor  that  any 
objection  was  made  to  her  evidence  upon  this  ground,  and  the 
bill  of  exceptions  shows  that  she  was  sworn. 

Equally  without  merit  is  the  contention  that  the  court 
erred  in  allowing  the  child  to  testify.  She  was  carefully  ex- 
amined by  the  judge,  and  her  examination  shows  that  she 
was  capable  of  receiving  just  impressions  of  the  facts,  and 
knew  and  understood  them  sufficiently  to  give  her  version 
of  them.  The  question  as  to  the  competency  of  a  witness  of 
tender  years  is  one  peculiarly  within  the  discretion  of  the  trial 
court.  {People  v.  WUmoi,  139  Cal.  103,  [72  Pac.  838] ;  Peo- 
ple V.  Craig,  111  Cal.  460,  [44  Pac.  186] ;  People  v.  Bradford, 
1  Cal.  App.  41,  [81  Pac.  712].) 

It  is  claimed  that  ''the  most  glaring  and  prejudicial  error 
and  deprivation  of  the  right  to  a  fair  and  impartial  trial" 
occurred  when  the  court  requested  the  defendant's  attorney 
not  to  step  within  the  railing  where  the  little  girl  was  being  ex- 
amined as  a  witness,  and  to  take  his  seat.  From  our  informa- 
tion as  contained  in  the  record,  we  are  of  opinion  that  the  eourt 
properly  admonished  counsel.  The  child  was  timid,  and  both 
the  counsel  for  the  prosecution  and  the  judge  were  endeavor- 
ing to  get  her  to  narrate  in  her  own  way  what  occurred. 
Defendant's  counsel  had  interrupted  time  and  time  again 
with  needless  objections  devoid  of  merit.  Finally,  when  coun- 
sel arose  and  walked  up  inside  the  railing  and  near  the  child, 
the  judge  informed  him  that  he  had  "the  right  to  make  any 
objection,  but  your  activity  inside  the  railing  disconcerts  the 
witness."  It  does  not  appear  that  counsel  could  not  hear 
the  answers  of  the  witness.  The  court  seems  to  have  been 
very  liberal  with  him,  as  he  was  allowed  to  ask  questions  io 


June,  1907.]    Holmes  t;.  SAiiAiiANCA  G.  Min.  xra  Ck>.    659 

erosa-ezamination  which  take  up  page  upon  page  of  the  tran- 
ioript  with  no  apparent  merit. 

Many  other  questions  are  raised  in  the  brief,  but  are  as 
devoid  of  merit  as  those  we  have  discussed. 

The  judgment  and  order  are  afSrmed. 

Hally  J.,  and  Kerrigan,  J.,  concurred. 


[CSt.    No.  344.    Second  Appellate  Dietriet.— June  1,  1907.] 

W.  H.  HOLMES  et  al.,  Appellants,  v.  SALAMANCA  GOLD 
MINING  AND  MILLING  COMPANY  et  al.,  Respond- 
ents. 

Ejectment — ^Unpatented  Mining  Claims — Issues — ^Pleading — ^Find- 
ings— ^ATTACK  upon  PLAINTIPPS'  DEEAIGNMENT — PORPEITUEE — ^RE- 
LOCATION.— In  an  action  of  ejectment  for  unpatented  lode  mining 
elaims,  where  the  complaint  tendered  the  nsual  iseuee  as  to  owner- 
shipy  right  of  possession  and  onster,  the  defendants,  upon  issnee 
joined  thereupon,  were  entitled  to  make  anj  proof  which  would  de- 
feat the  plaintiffs'  title,  and  may  introduce  testimony  assailing 
plaintiffs'  deraignment  of  title,  without  pleading  it,  and  showing  a 
forfeiture  by  failure  of  plaintiffs  to  do  annual  assessment  work 
for  three  years,  and  a  valid  location  and  holding  by  one  of  the 
defendants  as  a  qualified  locator  without  specially  pleading  it;  and 
findings  against  plaintiffs'  deraignment  of  title,  and  establishing 
plaintiffs'  forfeiture  of  title,  and  the  validity  of  defendants'  re- 
location and  holding  upon  sufficient  eyidenee,  cannot  be  assailed. 

Id. — ^Deed  FftAUDTTiANTLT  OBTAINED. — ^A  deed  to  the  plaintiffs,  which 
was  obtained  by  plaintiffs  fraudulently  and  wrongfully  and  surrepti- 
tiously, without  the  knowledge,  consent,  or  acquiescence  of  the 
grantor,  is  no  more  effectual  to  pass  title  to  them  than  if  it  were  a 
total  forgery,  there  being  no  principle  of  equitable  estoppel  appli- 
cable to  the  facts. 

Id. — Undeuvesed  Deed  pbom  Coepobation  to  Plaintipps. — A  deed 
from  a  eorporation  to  the  plaintiffs  which  was  never  delivered 
passed  no  title  to  them. 

ID< — ^Relocation  bt  One  Dependant— Plaintipps'  Aveembnt  op  Pos- 
session BY  All  Dependants. — ^Where  the  formal  relocation  was 
made  by  one  of  the  defendants,  but  the  plaintiffs  have  made  all  de- 
fendants parties,  and  aver  possession  by  all  of  the  defendants,  a 
finding  as  to  that  effect  is  supported* 
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Id. — COBPORATX  EziSTENGi  OF  DEFENDANT. — Where  the  plaintiffs  alleged 
the  corporate  existence  of  the  corporation  defendant,  no  proof  of 
its  corporate  character  is  required. 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
Diego  County,  denying  a  new  triaL    N.  H.  Conklin,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

Powers  ft  Holland,  for  Appellants. 

Collier  ft  Smith,  Works,  Lee  ft  Works,  Lawler,  Allen  ft 
Van  Dyke,  and  C.  F.  Smith,  for  Respondents. 

ALLEN,  P.  J. — ^Action  to  recover  possession  of  certain  un- 
patented mining  claims.  Defendants  had  judgment.  Plain- 
tiffs in  due  time  appealed,  upon  a  statement,  from  the  order 
denying  a  new  trial. 

The  only  questions  presented  upon  this  appeal  relate  to  the 
action  of  the  trial  court  in  admitting  certain  testimony  and 
as  to  the  sufficiency  of  the  evidence  to  support  certain  ma- 
terial findings.  The  complaint  is  in  the  usual  form,  alleging 
plaintiffs'  ownership,  possession  and  right  of  possession  on 
December  30,  1903,  of  three  unpatented  lode  mining  claims, 
designated  as  the  "Bonanza,*'  **Blossom"  and  "Lucinda," 
and  of  plaintiffs'  ouster  therefrom  by  defendants.  The  an- 
swer IB  a  denial  of  the  ownership  and  right  of  possession  in 
plaintiffs,  and  of  the  ouster. 

Under  these  issues  the  court  found  that  on  the  date  named 
plaintiffs  were  not  the  owners  or  entitled  to  the  possession  of 
said  mining  claims,  although  they  were  in  actual  possession; 
that  plaintiffs  had  not  performed  the  annual  assessment  work 
thereon  for  three  years,  and  that  defendants  had  made  valid 
locations  of  such  claims  after  forfeiture  by  plaintiffs  and  had 
taken  peaceable  possession  and  continued  work  thereon  up 
to  the  commencement  of  the  trial. 

Plaintiffs  deraigned  title  through  mineral  locations,  the  va- 
lidity of  which  is  not  questioned,  and  through  deeds  from  such 
locators  and  intermediate  owners.  The  court,  under  objec- 
tions, permitted  the  defendants  to  introduce  testimony  tend- 
ing to  vitiate  two  deeds  affecting  plaintiffs'  title  to  the  "Bo- 
nanza" claim.    This  action  of  the  court  is  assigned  as  error, 
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beeause  no  question  of  fraud  was  raised  by  tbe  answer.  Tbe 
reeent  decision  of  Chrast  v.  O'Connor,  41  Wash.  360,  [83  Pac. 
238],  would  seem  to  settle  this  question  adversely  to  appel- 
lants. That  decision  is  based  upon  Mather  y.  Hutchinsonf  25 
Wis.  27,  where  it  is  held  that  under  a  complaint  averring 
ownership  in  general  terms,  the  defendant  must  be  allowed 
to  prove  anything  which  would  defeat  the  title  offered  by  the 
plaintiff.  The  reason  assigned  is  most  convincing,  for  plain- 
tiff not  being  required  to  set  up  his  deraignment  of  title,  he 
might  upon  the  trial  prove  under  such  general  averment  any 
source  of  title  available.  Any  other  rule  applying  to  defend- 
ants would  require  them  to  foreknow  and  avoid,  by  specific 
allegations,  a  title  which  plaintiff  was  not  bound  to  cUscIose 
at  all.  This  rule  has  support,  also,  in  Cooper  v.  Miller,  113 
Cal.  246,  [45  Pac.  325] ,  Ooldberg  v.  Bruschi,  146  Cal.  710, 
[81  Pac.  23],  and  Sparrow  v.  Bhoades,  76  Cal.  211,  [9  Am. 
St.  Eep.  197,  18  Pac.  245]. 

The  court  found  that  the  plaintifb  were  not  the  owners  or 
entitled  to  possession  of  the  mining  property  on  December 
30,  1903,  nor  were  they  on  said  date  ousted  therefrom  by  de- 
fendants. These  findings  are  attacked  by  appellants  upon 
the  ground  that  there  is  no  evidence  in  the  record  sufficient 
for  their  support.  The  findings  of  the  court  as  to  the  owner- 
ship and  right  of  possession  may  be  sustained  upon  either  of 
two  theories :  First,  that  plaintiffs  failed  in  their  deraignment 
of  title  from  the  original  locators;  or,  second,  that  all  rights 
under  the  original  location  had  lapsed  by  reason  of  the  fail- 
ure to  do  the  annual  assessment  work  required  by  the  federal 
statutes  in  order  to  perpetuate  the  possessory  right,  and  that 
defendants  exercising  a  right  of  citizenship  had  entered  there- 
on and  made  a  subsequent  location  before  resumption  of 
work  by  appellants. 

The  first  theory,  in  so  far  as  the  ''Bonanza"  claim  is  con- 
cerned, derives  its  support  alone  from  the  testimony  of  one 
Acosta,  which  is  to  the  effect  that  he  never  knowingly  or 
voluntarily  made  any  conveyance  of  this  mine  to  plaintiffs, 
and  never  knew  that  he  had  any  title  to  the  mine  and  never 
made  any  claim  of  ownership  thereto;  that  his  only  contract 
with  the  plaintiffs  was  that  if  they  would  pay  him  $400  in 
settlement  of  a  claim  of  $650,  which  he  held  against  certain 
trustees,  he  would  give  them  a  receipt  in  full ;  that  pursuant 
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to  this  agreement  he  went  with  plaintiffs  to  the  town  of 
Hedges,  where  several  papers  were  spread  upon  a  eonnter; 
that  when  he  signed  one,  plaintiffs  took  it  away  and  pre- 
sented him  with  another;   that  in  that  way  he  signed  two, 
three,  or  four  papers;   that  no  notary  or  other  officer  ever 
made  known  to  him  the  contents  of  the  papers  so  signed,  or 
asked  him  any  questions  in  relation  thereto;  that  personally 
he  did  not  know  or  care  what  he  was  signing,  but  simply 
wanted  to  get  his  money  and  get  away  from  the  mine;  that 
he  had  never  had  knowledge  of  any  deed  having  been  made 
to  him  by  such  trustees  until  he  received  that  information  in 
court  upon  the  trial.    If  the  court  accepted  Aoosta's  state- 
ments as  true,  which  fact  is  suggested  by  the  findings,  it 
would  follow  that  the  possession  of  the  deed  from  Acosta 
was  obtained  by  the  plaintiffs  surreptitiously.    A  deed,  the 
possession  of  which  is  fraudulently  or  wrongfully  obtained 
from  the  grantor,  without  his  knowledge,  consent  or  acquies- 
cence, is  no  more  effectual  to  pass  title  to  a  supposed  grantee 
than  if  it  were  a  total  forgery.     (Devlin  on  Deeds,  sec.  267, 
and  cases  cited.)     The  validity  of  the  deed  from  Acosta  to 
plaintiffs  depends  upon  his  due  execution  thereof  and  volun- 
tary delivery.    That  such  deed  be  voluntary,  it  is  essential 
that  the  character  of  the  instrument  be  known,  as  well  as  that 
the  act  of  delivery  should  be  intended  by  the  party.    If  the 
delivery  be  not  voluntary,  the  instrument  is  a  nullity,  un- 
less some  act  is  shown  in  respect  thereto  which  would  estop 
the  grantor  from  denying  its  validity,  or  by  some  subsequent 
act  a  ratification  is  established.    There  is  nothing  in  the  rec* 
ord  from  which  it  may  be  claimed  that  plaintiffs  were,  by 
the  conduct  of  Acosta,  led  to  do  what  they  otherwise  would 
not  have  done  to  their  pecuniary  prejudice — ^this  being  said 
to  be  the  vital  principle  of  equitable  estoppel.     {Carpy  v. 
Dowdell,  115  Cal.  677,   [47  Pac.  695].)     If  Acosta 's  state- 
ments be  true,  under  the  contract  with  plaintiffs  the  pay- 
ment of  the  $400  made  by  plaintiffs  was  not  upon  the  faith 
of  any  conveyance,  nor  was  it  intended  that  a  conveyance 
should  enter  into  the  transaction  connected  with  the  payment 
of  money  to  him.    Neither  can  it  be  said  that,  with  knowledge 
of  the  transaction  brought  home  to  him,  Acosta  ever  acqui- 
esced in  said  deed  or  ratified  the  same. 
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As  to  the  ''Blossom''  mine,  the  record  discloses  that  the 
title  thereto  was  never  in  Acosta;  that  as  early  as  1891  the 
owners  of  said  mine  joined  in  a  conveyance  of  the  ''Blossom" 
mine  to  a  corporation  known  as  the  Blossom  Mining  and  Mill- 
ing Company.  If  the  plaintiffs  ever  acquired  any  title  to  this 
particular  mine,  it  was  through  a  conveyance  directly  to 
them  by  the  Blossom  Mining  and  Milling  Company,  author- 
ized by  the  board  of  directors  in  1902.  It  appears  from  the 
testimony  of  the  secretary  that,  notwithstanding  the  author- 
ization at  the  date  last  named  and  the  physical  signing  of 
the  deed  pursuant  thereto  by  the  president  and  secretary  of 
the  corporation,  the  secretary  retained  possession  of  the  deed, 
and  put  the  same  in  the  minute-book  of  the  corporation,  where 
it  remained  until  long  after  the  commencement  of  this  ac- 
tion, when  the  ofiScers  acknowledged  the  same  and  it  was 
placed  upon  record.  From  this  evidence  the  court  was  justi- 
fied in  an  implied  finding  that  the  conduct  and  acts  of  the 
parties  in  1902  did  not  amount  to  a  delivery,  nor  does  it  ap- 
pear from  the  record  that  an  immediate  delivery  was  intended, 
notwithstanding  the  secretary  was  also  one  of  the  grantors; 
nor  is  there  anything  shown  indicating  that  plaintiffs  ever 
paid  to  the  corporation  anything  of  value  for  this  property, 
or  ever  acquired  any  equitable  interest  therein. 

As  to  the  "Lucinda"  claim,  nothing  appears  in  the  record 
supporting  plaintiffis'  claim  of  ownership  and  right  of  posses- 
sion. If,  therefore,  these  plaintiffs,  without  color  of  title 
entered  into  the  possession  of  any  of  these  mineral  claims 
without  relocation  or  initiating  any  right  thereto,  the  same 
were  open  to  relocation  at  any  time  after  the  legal  owners 
were  in  default  in  the  annual  assessment  work.  It  is  con- 
tended, however,  by  appellants  that  evidence  of  the  non- 
performance of  the  annual  assessment  work  was  inadmissible 
because  no  claim  of  forfeiture  was  alleged  in  the  answer. 
Under  a  general  denial  or  its  equivalent,  each  party  to  a 
contested  action  claims  the  title  out  of  which  the  right  of 
possession  springs,  and  the  court  determines  which  of  the 
two  holds  it.  {Marshall  v.  Shaft er,  32  Cal.  197.)  It  must  be 
conceded  that  if  the  defendants'  title  is  in  issue,  they  are 
entitled  to  prove  those  facts  which  tend  to  support  it,  and  it 
is  essential  in  determining  defendants'  ownership  in  the  case 
at  bar  for  the  court  to  know  whether  or  not  the  mineral 
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ground  which  fhey  claim  to  have  relocated  and  own  was  at 
the  date  of  relocation  open  thereto.  Section  2324,  Revised 
Statutes  of  the  United  States,  [U.  S.  Comp.  Stats.  1901,  p. 
1427],  provides  that,  upon  a  failure  to  comply  with  the  con- 
ditions relative  to  the  annual  assessment  work,  the  claim  or 
mine  ''shall  be  open  to  relocation  in  the  same  manner  as  if 
no  location  of  the  same  had  ever  been  made;  provided,  that 
the  original  locators,  their  heirs,  assigns,  or  legal  representa- 
tives, have  not  resumed  work  upon  the  claim  after  failure 
and  before  such  location."  There  is  little  room  for  contro- 
versy as  to  the  default  upon  the  part  of  the  owners  under 
the  original  location  in  the  performance  of  the  annual  assess- 
ment work  for  the  three  years  preceding  the  relocation. 
Whoever  were  the  successors  to  the  ownership  of  the  original 
locators,  if  they  failed  for  three  years  to  perform  the  annual 
assessment  work,  the  mines  and  claims  became  open  to  relo- 
cation. It  is  determined  in  Contreras  v.  Merck,  131  Cal.  214, 
[63  Pac.  336],  that  the  principal  fact  at  issue  was  the  own- 
ership of  the  mine;  that  it  was  not  necessary  for  plainti£h 
to  allege  forfeiture  or  abandonment  by  defendants.  If  this 
be  the  rule,  as  applying  where  the  issue  of  ownership  is  raised 
by  the  answer  with  the  presumptive  denial  upon  the  part  of 
plaintiff,  no  reason  is  apparent  why  the  same  should  not  ap- 
ply to  the  issues  raised  by  a  complaint  and  answer.  If  the 
original  locator,  or  his  successors  in  interest,  be  in  default  in 
such  annual  assessment  work,  they  are  no  longer  the  ownen 
of  the  exclusive  possessory  right;  and  the  defendant  should 
be  permitted  to  show  that  such  exclusive  possessory  right 
has  terminated,  and  that  after  such  termination  he  peaceably 
entered  upon  the  premises  and  relocated  the  same.  The  mere 
naked  possession  of  mineral  land  does  not  guarantee  any 
rights  as  against  a  subsequent  locator  entering  in  good  faith 
and  making  a  valid  location  of  the  property.  {HorsweU  v. 
Ruiz,  67  Cal.  112,  [7  Pac.  197].) 

It  is  further  claimed  by  appellants  that  there  is  no  evi- 
dence connecting  any  of  the  defendants,  other  than  Clark, 
with  the  relocation,  or  title  to  these  claims.  We  think  this 
point  need  not  be  considered  further  than  to  suggest  that  the 
plaintiffs  have  made  all  of  these  defendants  parties,  and  have 
alleged  that  they  had  ousted  plaintiffs  from  the  possession, 
and  were  the  present  occupants  of  the  premises.    They  allege 
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that  the  Salamanca  Oold  Mining  and  Milling  Company  is  a 
oorporation,  and  no  finding  in  that  regard  was  necessary. 

A  careful  examination  of  the  record  convinces  us  that  there 
is  no  prejudicial  error  apparent  therein,  and  the  order  is  af« 
firmed. 

Shaw,  J.,  and  Taggart,  J^  concurred. 


[CIt.    No.  280.    Second  Appenate  Distrfet. — June  8,  1907.] 

J.  C.  WILLMON,  Appellant,  v.  OEOBQE  H.  PECK  et  aL, 

Respondents. 

SPBcnno  PEsroBMANd — ^Dcfinitx  Dbscbiptiow  ov  Lamd — ^Pabol  Eti- 
DiMos— Nxw  DK8CBn>TioN< — In  an  action  for  the  spedflc  perform* 
ance  of  a  eontraet  for  the  sale  of  lote,  where  the  deeeription  ia  the 
contract  ia  definite,  certain,  and  eomplete,  and  described  land  not 
belonging  to  the  defendants,  parol  evidence  is  inadmissible  to  show 
that  the  contract  was  intended  to  describe  lands  elsewhere  situated 
belonging  to  the  defendants  by  a  new  and  wholly  distinct  descrip- 
tion, which  is  songht  to  be  made  the  subject  of  the  action. 

Id. — BissEGABO  or  Pabol  Evidkncs  Admittkd— Fnn>n7G. — Where  the 
court  improperly  admitted  parol  eridence  to  supply  a  new  and  dis- 
tinct description  of  land,  such  oTidence  was  entitled  to  no  weight 
whateyer,  and  the  court  properly  disregarded  it,  and  found  that  the 
contract  was  fatally  defective  for  want  of  description  of  the  land 
claimed  in  the  action  to  be  covered  thereby* 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    D.  K  Trask,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Harris  &  Harris,  for  Appellant. 

Frank  Earr,  and  Wellington  Clark,  for  Respondents. 

SHAW,  J. — ^PlaintifF  appeals  from  a  judgment  rendered 
in  favor  of  defendants  in  an  action  for  the  specific  perform- 
ance of  a  contract  to  purchase  real  estate. 
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At  the  time  of  the  transaction,  George  H.  Peck  was  the 
owner  of  the  east  half  of  the  only  block  numbered  61  located  in 
the  city  of  San  Pedro,  which  east  half  of  said  block  com- 
prised lots  7  to  12,  both  inclusive.  Neither  defendant  had 
or  claimed  any  interest  in  the  west  half  of  said  block,  which 
comprised  lots  1  to  6,  both  inclusive.  It  appears  from  parol 
testimony  that  sometime  prior  to  February  3,  1903,  the  date 
of  the  alleged  purchase,  a  real  estate  broker,  as  the  agent 
of  said  George  H.  Peck,  and  at  his  request,  made  a  rough 
pencil  sketch  of  said  east  half  of  said  block  61,  showing 
the  same  to  be  divided  into  lots  numbered  1  to  14,  both  in- 
clusive, which  sketch  was  shown  to  said  George  H.  Peck  and 
posted  in  his  office.  This  sketch  or  subdivision  of  the  east 
half  of  said  block  was  exhibited  to  the  plaintiff  by  said 
agent,  who  pointed  out  to  him  upon  the  ground  that  portion 
of  said  east  half  of  said  block  corresponding  to  lots  designated 
as  5  and  6  upon  said  rough  pencil  sketch  so  made  by  said 
agent  This  sketch  was  never  filed  for  record,  nor  was  it 
produced  at  the  trial,  though  the  said  agent  then  made  and 
exhibited  a  copy  of  said  sketch  as  nearly  as  he  could  repro- 
duce the  same,  which,  like  all  of  the  foregoing  parol  testimony, 
was  received  in  evidence  over  the  objections  of  the  defend- 
ants. No  survey  was  ever  made  of  the  east  half  of  said 
block  for  the  purpose  of  subdividing  it.  It  was  agreed  be- 
tween plaintiff  and  said  agent  acting  for  defendant  Qeorg^e 
H.  Peck  that  plaintiff  would  purchase  lots  5  and  6,  as  desig- 
nated on  said  pencil  sketch;  whereupon  plaintiff  gave  to  said 
agent  his  check,  payable  to  said  George  H.  Peck,  for  $100,  as 
a  deposit  upon  the  purchase  price  of  said  lots,  which  check 
said  Peck  received  and  cashed,  and  thereupon  delivered  to 
said  plaintiff  a  receipt  reading  as  follows: 

"San  Pedro,  Peby.  3rd,  1903. 
"Received  from  J.  C.  Willmon  one  hundred  dollars  part 
payment  on  lot  6  &  6,  block  61,  San   Pedro.    Full   price 
$1500.00. 

"GEO.  H.  PECK." 

Plaintiff  thereafter  tendered  the  balance  of  the  purchase 
price  and  demanded  a  conveyance  of  lots  5  and  6,  as  desig- 
nated upon  said  so-called  subdivision  of  the  east  half  of 
block  61,  which  deed  also  described  said  lots  by  metes  and 
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bounds;  and  upon  a  refusal  of  said  demand  brought  fhis  ao- 
tion. 

Both  the  check  and  the  receipt  describe  the  proper^  sold 
as  being  ''lots  5  and  6,  block  61,  City  of  San  Pedro/'  both  of 
which  lots  are  in  the  west  half  of  said  block,  and  neither  of 
which  was  owned  by  either  of  the  defendants.  The  lots  in* 
Yolved  in  this  action  are  admittedly  not  the  ones  so  described, 
but  are  lots  5  and  6  as  delineated  upon  the  alleged  pen- 
cil sketch  of  what  was  represented  to  plaintiff  as  being  Peck's 
subdivision  of  the  east  half  of  block  61;  and  while  the  trial 
court  permitted  parol  evidence  tending  to  prove  that  the  lots 
sold  were  other  than  those  so  described  in  the  writing,  it,  in 
effect,  found  that  such  evidence  was  valueless ;  and  as  a  con- 
elusion  of  law  the  court  found,  inasmuch  as  parol  testimony 
could  not  be  received  for  the  purpose  of  8uppl3ring  the  de- 
scription of  real  estate  in  the  contract  for  the  sale  thereof, 
that  said  contract  was  fatally  defective  for  want  of  description 
of  the  lands  claimed  to  be  covered  thereby,  and  that  said  de- 
fects could  not  be  supplied  by  parol  evidence.  In  making 
this  finding  the  court  arrived  at  the  same  result,  though  in 
a  roundabout  way,  as  though  it  had  excluded  the  testimony 
in  the  first  instance.  The  evidence  was  improperly  admitted, 
and  having  been  admitted,  "it  was  entitled  to  no  weight  what- 
ever, and  should  be  given  none  in  arriving  at  a  conclusion  as 
to  the  sufficiency  of  the  evidence."  {HouU  v.  Baldwin,  78 
Cal.  410,  [20  Pac.  864].) 

The  conclusion  of  the  trial  court  was  undoubtedly  correct. 
The  land  described  in  the  receipt,  lots  5  and  6,  block  61,  in 
the  city  of  San  Pedro,  is  situated  in  the  west  half  of  said 
block;  but  it  was  not  these  lots,  the  conveyance  of  which  the 
plaintiff  sought  to  enforce,  but  other  lots  situated  in  the  east 
half  of  said  block,  and  which  he  sought  to  identify  and  de- 
scribe by  parol  testimony.  The  law  seems  well  settled  that, 
in  order  to  warrant  the  specific  performance  of  a  contract 
for  the  conveyance  of  real  property,  the  agreement  to  convey 
must  not  only  be  in  writing  and  subscribed  by  the  party  to 
be  charged,  but  the  writing  must  also  contain  such  a  descrip- 
tion of  the  property  agreed  to  be  sold,  either  in  terms  or  by 
reference,  that  it  can  be  ascertained  without  resort  to  parol 
evidence.  (Marriner  v.  Dennison,  78  Cal.  208,  [20  Pac.  386] ; 
Craig  v.  Zelian,  137  Cal.  106,  [69  Pac.  853].)     Where  there 
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18  an  incomplete  descriptiony  parol  eyidence  not  inconsistent 
therewith  may  be  offered  in  aid  thereof,  not,  however,  for  the 
purpose  of  introducing  a  new  description.  Thus,  where  the 
suhject  of  a  contract  of  sale  was  a  certain  quantity  of  f znit 
from  sundry  orchards  in  Ontario  and  Cueamonga,  parol  evi* 
dence  was  held  admissible  to  identify  the  orchards.  iOniario 
etc.  Ann.  v.  Cutting  F.  P.  Co.,  134  GaL  21,  [86  Am.  St. 
Bep.  231],  66  Paa  28.)  Here  the  description  in  the  con- 
tract is  definite,  certain  and  complete,  and  it  is  sought  by 
parol  evidence  to  show  that  the  subject  of  the  contract  was 
entirely  a  different  piece  of  land.  This  would  be  in  violation 
of  express  statutory  provision.  (Civ.  Code,  see.  1741.)  "It 
must,  of  course,  appear  from  the  memorandum  what  is  the 
subject  matter  of  the  defendant's  engagement.  Land,  for 
instance,  which  is  purported  to  be  bargained  for,  must  be  so 
described  that  it  may  be  identified."  (Browne  on  Statute 
of  Frauds,  sec  385 ;  Ferguson  v.  Blackwell^  8  Okla.  489,  [58 
Pac.  649].) 
The  judgment  is  affirmed. 

Allen,  P.  J.,  and  Taggart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eourt, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  1,  1907. 


[GIt.    No.  S4S.    Seeond  Appellate  PUtriet — June  S,  1907.] 
J.  H.  KEIFEB,  Appellant,  v.  R.  H.  MYERS,  Respondent 


TsA^NsrEB  OF  Stock — ^Bight  to  Bepubohass—Plbhsx^-— Where  it  ap- 
pears that  a  transfer  of  one-half  of  the  stoek  in  a  corporation  hf 
plaintiff  to  defendant  was  contemporaneous  with  a  right  given  to 
repurchase  the  same,  that  the  stoek  had  a  substantial  value,  and 
that  defendant  neither  paid  nor  agreed  to  pay  anything  in  eonsideia> 
tien  of  its  transfer  to  him,  that  none  of  plaintiff's  existing  liahil* 
ities  as  a  stockholder  were  canceled  or  assumed  by  defendant,  asd 
as  a  condition  of  the  retransfer  plaintiff  was  to  pay  one-half  of 
the  money  which  a  bank  had  loaned  or  would  loan  the  company, 
further  security  being  given  for  future  loans  to  the  eompaiiy, 
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the  transfer  of  the  itoek  ie  to  be  deemed  a  pledge  and  not  a  mk 

thereof. 

Id. — AoREsxxNTS — Single  Tbansaotion — ^Languaqx  or  Bali  not  Oon- 
TBOLUNO. — The  agreement!  whereby  the  itoek  was  transferred  to 
the  defendant  and  the  plaintiff  was  girea  the  right  of  repurchase 
eonstituted  one  and  the  same  transaetion,  and  are  to  be  taken  to* 
gether  in  riew  of  all  the  elienmstanees  ef  the  ease.  The  use  ef 
the  words  "Sold,  transferred,  and  assigned/'  and  the  recital  that 
defendant  is  the  owner  of  the  stock  cannot  change  the  character  of 
the  transaction.  For  the  pnrpose  of  ascertaining  the  real  contract 
between  the  parties,  the  eonrt  looks  b^ond  the  terms  of  the  in- 
strumenL 

Tb.— Action  to  Bn>Bic  vbom  Plbksb— Nonsitit. — ^la  aa  aetioa  to  re- 
deem from  the  pledge,  a  motion  for  a  nonsnit  admitted  the  tmth 
of  plaintiff's  evidence,  and  ererj  inference  of  fact  that  can  be 
legitimate]/  drawn  therefrom.  Eeld,  that  a  motion  for  a  aoa- 
suit,  in  view  of  the  evidence  for  plaintiff,  was  improperlj  graated, 
and  that  the  judgment  of  nonsuit  must  be  reversed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loa 
Angeles  County.    Waldo  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Lynn  Helm,  and  E.  S.  Williams,  for  Appellant 

W.  R.  Hervey,  and  B.  H.  Myers,  in  pro.  per.,  for  Respond- 
ent 

SHAW,  J. — ^Appeal  from  a  judgment  of  nonsuit 
At  the  time  in  question  the  Sanitary  Laundry  Company 
was  a  corporation  with  a  capital  stock  of  $40,000,  diyided 
into  four  hundred  shares  of  the  par  value  of  $100  each.  Of 
this  stock  the  appellant,  J.  H.  Eeifer,  owned  one  hundred 
and  ninety-eight  shares,  one  George  B.  Myers  owned  one 
hundred  and  ninety-eight  shares,  and  the  remaining  four 
shares  were  owned  by  three  other  persons,  who,  wiUi  said 
Eeifer  and  said  Gteorge  B.  Myers,  eonstituted  the  board  of 
directors  of  said  corporation.  The  corporation  was  in  finan- 
cial  distress,  and  it  appears  that  neither  appellant  nor  said 
Gteorge  B.  Myers  was  in  a  position  to  extend  it  the  aid  needed. 
The  appellant  had  borrowed  from  the  Broadway  Bank  and 
Trust  Company  $4,500,  evidenced  by  two  promissory  notes, 
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and  as  security  for  their  pa3rment  had,  in  addition  to  giiring 
a  mortgage  upon  certain  real  estate  owned  by  him,  deposited 
his  one  hundred  and  ninety-eight  shares  of  stock  in  pledge 
with  said  bank  as  collateral  security.  The  laundry  company 
was  largely  indebted  to  said  George  B.  Myera  for  moneys 
which  he  had  loaned  it  Under  these  conditions,  the  re- 
spondent B.  H.  Myers  and  J.  H.  Eeifer  entered  into  nego- 
tiations, which,  on  December  30,  1903,  culminated  in  a  trans- 
fer of  respondent's  one  hundred  and  ninety-eight  shares  of 
stock  to  said  B.  H.  Myers,  and  contemporaneously  therewith 
the  execution  of  an  agreement  in  writing  wherein  it  was  re- 
cited that  said  Eeifer  had  sold,  assigned  and  transferred  to 
B.  H.  Myers  one  hundred  and  ninety-eight  shares  of  stock 
and  that  B.  H.  Myers  was  the  owner  and  holder  thereof ;  that 
said  stock  was  pledged  to  said  bank  as  additional  security 
for  the  payment  of  a  certain  promissory  note  of  $4,500,  exe- 
cuted by  said  J.  H.  Eeifer  and  his  wife,  which  said  note  was 
also  secured  by  a  mortgage  of  real  estate;  that  said  laundry 
company  during  the  time  said  Eeifer  was  a  stockholder  had 
become  largely  indebted  to  George  B.  Myers  for  moneys  by 
him  loaned  to  said  company ;  that  said  B.  H.  Myers  had  loaned 
and  advanced,  and  would  thereafter  loan  and  advance,  divers 
sums  of  money  to  discharge  a  part  of  the  indebtedness  of 
the  said  company  in  order  to  save  it  from  bankruptcy,  and 
to  pay  such  of  the  operating  expenses  as  might  be  necessary 
for  the  best  interests  of  the  company;  that  said  Eeifer  de- 
sired an  option  to  purchase  one  hundred  and  ninety-eight 
shares  of  said  stock,  and  wherein  said  B.  H.  Myers  cove- 
nanted and  agreed  to  sell  to  said  Eeifer,  within  one  year, 
time  being  made  the  essence  of  the  contract,  one  hundred 
and  ninety-eight  shares  of  said  stock,  upon  Eeifer  making  pay- 
ment to  B.  H.  Myers  of:  1.  All  moneys  paid  to  said  bank 
by  B.  H.  Myers  on  account  of  the  notes  of  said  Eeifer,  for 
the  payment  of  which  said  stock  was  held  as  collateral  se- 
curity; 2.  One-half  of  all  moneys  theretofore  or  thereafter, 
up  to  the  exercise  of  the  option,  advanced  to  said  company 
by  B.  H.  Myers,  less  any  payments  made  thereon  by  said 
company;  3.  One-half  of  all  moneys  theretofore  loaned  to 
said  laundry  company  by  said  George  B.  Myers,  less  any 
payments  made  thereon  by  said  company;  and  4.  Interest 
on  said  sums  at  seven  per  cent  per  annum.    It  was  further 
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provided  that  an  accounting  for  any  dividends  paid  npon 
said  stock  should  be  made  and  credited  to  said  Eeif  er  at  the 
time  of  his  exercising  said  option  to  purchase.  B.  H.  Myers 
covenanted  to  advance  to  the  company  from  time  to  time 
such  sums  of  money,  not  exceeding  $4,000,  as  might  be  nec- 
essary to  save  the  company  from  bankruptcy.  At  the  same 
time,  and  with  the  consent  of  appellant,  an  agreement  in 
writing  was  made  between  said  bank  and  said  B.  H.  Myers, 
whereby  the  bank  agreed  to  deliver  the  one  hundred  and 
ninety-eight  shares  of  stock  so  pledged  to  it  by  Eeifer  to  the 
said  B.  H.  Myers  at  any  time  upon  his  paying  the  sum  of 
$1,000,  to  be  applied  on  Keifer's  indebtedness  to  said  bank, 
and  the  delivery  to  the  said  bank  of  an  agreement  on  the 
part  of  B.  H.  Myers  to  pay  any  deficiency,  not  exceeding  $750, 
which  might  remain  upon  Keifer's  notes  after  exhausting 
the  real  estate  so  held  by  it  as  security  for  the  payment 
thereof. 

It  will  be  noted  by  this  agreement  with  the  bank,  B.  H. 
Myers  assumes  no  obligation  whatever.  There  was  no  other 
consideration  for  said  transfer  than  that  mentioned  in  the 
agreement.  It  appears  that  B.  H.  Myers  did  pay  upon  said 
indebtedness  of  Keifer  the  sum  of  $714.92,  and  no  more,  and 
that  from  the  proceeds  of  the  real  estate  so  held  by  the  bank 
the  sum  of  $2,540  was  paid  on  the  principal,  together  with 
$260  interest  thereon.  From  time  to  time  after  December 
29,  1903,  which  was  the  date  of  both  the  agreement  made 
between  Keifer  and  Myers  and  that  between  Myers  and  the 
bank,  though  neither  was  delivered  until  the  30th  of  Decem« 
ber,  1903,  B.  H.  Myers  advanced  to  said  laundry  company 
divers  sums  of  money,  part  of  which  was  paid  by  said  com- 
pany. Keifer  did  not  exercise  his  option  to  repurchase  the 
stock  within  the  year,  but  on  January  24  and  January  27, 
1905,  he  offered  to  repurchase  and  redeem  said  stock  under 
the  terms  of  said  agreement,  and  asked  respondent  to  render 
him  a  statement  and  account  of  the  amount  due  thereon, 
which  he,  in  writing,  tendered  and  offered  to  pay.  No  ob- 
jection was  made  to  this  tender.  Bespondent  claimed  that 
the  transaction  constituted  an  absolute  sale,  and  that  appel- 
lant,  having  failed  to  exercise  his  option  within  the  year,  had 
lost  the  right  to  purchase  the  stock.  On  the  other  hand,  ap- 
pellant contends  that  the  transfer  was  a  pledge  of  stock. 
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''The  motion  for  nonsuit  admits  the  truth  of  plaintiff's 
evidence  and  every  inference  of  fact  that  can  be  legitimately 
drawn  therefrom,  and  upon  such  motion  the  evidence  should 
be  interpreted  most  strongly  against  defendant/'  {HanUy 
V,  California  ete.  Co.,  127  Cal.  232,  [59  Pac.  577] ;  Ooldstane 
V.  Merchants'  etc.  Storage  Co.,  123  Cal.  625,  [56  Pac.  776].) 

The  record  shows  that  the  agreements  dated  December  29, 
1903,  were  delivered  on  the  following  day,  on  which  date  the 
certificate  of  stock  representing  the  one  hundred  and  ninety- 
eight  shares  of  stock  which  Eeifer  had  pledged  to  the  bank 
was  withdrawn  and  a  new  certificate  for  said  stock  issued  to 
B.  H.  Myers  and  by  him  redeposited  with  said  bank.     The 
agreement  whereby  Keif  er  was  given  the  right  to  repurchase 
the  stock  and  the  transfer  of  the  stock  to  B.  H.  Myers  con- 
stituted one  and  the  same  transaction.    ''Several  contracts 
relating  to  the  same  matters,  between  the  same  parties,  and 
made  aa  parts  of  substantially  the  one  transaction,  are  to  be 
taken  together.     (Civ.  Code,  sec.  1642.}''     {Curtin  v.  Ingle, 
137  CaL  95,  [69  Pac.  836].)     It  appears  that  B.  H.  Myers 
paid  no  consideration  whatever  for  the  transfer  of  the  stock ; 
that  he  assumed  no  obligation  whatever  to  pay  anything  upon 
Eeifer 's  indebtedness  to  the  bank,  nor  did  he  secure  the  re- 
lease of  Eeifer 's  obligations  as  a  stockholder  of  the  company, 
or  assume  or  agree  to  pay  them.    If  the  company  failed  to 
pay  George  B.  Myers,  Eeifer  was  still  liable  for  his  propor- 
tion of  its  indebtedness,  notwithstanding  the  loss  of  his  stock. 
There  waa  no  cancellation  or  surrender  of  the  evidence  of 
any  of  Eeifer's  indebtedness.    The  only  obligation  assumed 
by  B.  H.  Myers  was  to  advance  money  to  the  company  only 
in  case  it  became  necessary  to  save  the  company  from  bank- 
ruptcy.   Such  contingency  might  never  arise,  but  if  any  ad- 
vances were  made,  it  was  provided  that  Eeifer  should  pay 
one-half  thereof  upon  a  repurchase  of  the  stock.    If  Myeis 
was  the  owner  of  the  stock  instead  of  the  pledgee,  as  he 
claims,  the  covenant  was  an  obligation  to  protect  his  own 
property  and  not  Eeifer's — a  proposition  which  borders  upon 

absurdity. 

The  fact  that  the  agreement  giving  Eeifer  the  right  to 
repurchase  and  the  transfer  of  the  stock  were  contemporaneous 
(Weiseham  v.  Eocker,  7  OHa.  250,  [54  Pac.  464] ;  Clark  v. 
London,  90  Mich.  83,  [51  N.  W.  857] ;  Watkins  y.  Waiams, 
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123  N.  G.  170,  [31  S.  E.  388] ) ;  that  the  stock  had  a  substan- 
iial  value  and  Myers  neither  paid  nor  agreed  to  pay  any- 
thing in  consideration  of  its  transfer  to  him  {Husheon  v. 
Husheon,  71  Cal.  407,  [12  Pac.  410] ;  Rulo  v.  Bennett,  85 
111.  App.  473) ;  that  none  of  Keifer's  existing  liabilities  were 
canceled  and  Myers  assumed  no  part  thereof  under  the  terms 
of  the  agreement;  that  as  a  condition  of  a  retransfer  Keifer 
was  to  pay  one-half  of  the  company's  unpaid  indebtedness  to 
George  B.  Myers  and  one-half  of  the  money  which  respondent 
had  loaned  the  company,  which  shows  that  to  this  extent  at 
least  the  stock  was  transferred  as  security  (Civ.  Code,  sees. 
2986,  2987)  for  existing  debts  of  the  company,  for  a  part  of 
which  Keifer  was  liable  {Ahem  v.  McCarty,  107  Cal.  386, 
[40  Pac.  482] ;  Farmer  v.  Orose,  42  Cal.  169) ;  that  no  fixed 
price  was  specified  as  a  consideration  for  the  repurchase,  but 
the  amount  was  to  be  as  much  as  would  reimburse  B.  H. 
Myers  for  one-half  of  such  sums  as  he  might  advance  and 
which  might  remain  unpaid,  including  one-half  of  the  amount 
due  from  the  company  to  Oeorge  B.  Myers ;  that  Keifer  was 
chargeable  with  interest  and  to  be  credited  with  dividends — 
all  are  circumstances  which  tend,  some  of  them  very  strongly, 
to  prove  that  the  transfer  was  a  pledge  and  not  a  sale  of  the 
stock. 

Bespondent  lays  much  stress  upon  the  words  used  in  the 
agreement,  but  the  use  of  the  words  ''sold,  transferred,  and 
assigned,"  and  the  recital  that  Myers  is  the  owner  of  the 
stock,  cannot  change  the  character  of  the  transaction.  For 
tbe  purpose  of  ascertaining  the  real  contract  made  by  the 
parties,  the  court  looks  beyond  the  terms  of  the  instrument. 
{Eodghins  ▼.  Wright,  127  CaL  688,  [60  Pac.  431].) 

The  judgment  is  reversed. 

Allen,  P.  J.,  and  Taggart,  J.,  concurred. 
6  CmL  App.- 
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[CrinL    No.  83.    Fint  Appellate  District.— ^ime  4,  1907.] 

THE  PEOPLE,  Eespondent,  v.  GEORGE  MEYERS,   Ap- 
pellant. 

CBiifiNAL  Law — GKA.ND  Larceny — Support  of  Vbrdict. — Where,  upon 
the  trial  of  a  charge  of  grand  larceny,  there  was  legal  evidence  tend- 
ing to  prove  the  charge,  the  verdict  of  conviction  is  absolutely  final, 
and  eannot  be  reviewed  upon  appeal  on  the  sole  ground  of  insoffi- 
eieney  of  the  evidence  to  support  the  verdict 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    Carroll  Cook,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  W.  Rowland,  and  J.  J.  Earle,  for  Appellant. 

U.  S.  Webb,  Attorney  General,  for  Respondent 

KERRIGAN,  J. — Defendant  was  charged  with  the  crime 
of  grand  larceny,  and  upon  the  trial  was  found  guilty.  His 
motion  for  a  new  trial  was  denied,  and  appeal  is  taken  from 
the  judgment  and  from  the  order  denying  such  motion. 

The  sole  point  made  by  the  appellant  is  that  the  verdict 
of  the  jury  is  entirely  unsupported  by  the  evidence. 

Briefly,  the  testimony  is  as  follows: 

Mrs.  Grace  Hopkins  testified:  "On  the  evening  of  Novem- 
ber the  23d,  1905,  at  about  midnight,  in  front  of  a  hotel  on 
Mason  street  in  San  Francisco,  I  saw  Arnold,  Noelke  and 
defendant  Meyers,  all  strangers  to  me.  These  three  men  and 
myself,  at  the  invitation  of  Arnold,  went  into  a  saloon  near 
by,  and  had  several  drinks  of  whisky,  the  last  of  which  looked 
smoky.  At  that  time  I  had  $48  in  a  purse  in  my  stocking, 
and  on  my  fingers  three  diamond  rings  worth  $125,  $90  and 
$60,  respectively.  While  in  the  saloon,  in  attempting  to  re- 
move my  glove,  Arnold  saw  my  rings  and  made  a  grab  for 
my  hand.  I  withdrew  my  hand  and  replaced  my  glove." 
She  further  testified:  "I  remember  nothing  that  happened 
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for  several  hours  after  my  drinking  that  smoky  liquor.  The 
next  thing  that  I  recollect  is  awakening  in  a  filthy  room  in 
which  I  had  never  been  before.  I  was  in  bed  and  not  en^ 
tirely  dressed,  but  my  clothes  had  been  loosened;  my  dress 
was  open;  my  corset  strings  had  been  cut  and  the  corset  re- 
moved and  thoroughly  searched;  my  shoes  and  stockings  were 
on  the  floor  and  had  been  carefully  examined,  even  the  soles 
of  the  shoes  having  been  inspected.  My  rings  were  not  to  be 
found,  and  on  the  dresser  I  discovered  my  purse  inverted  and 
empty. ' ' 

The  defendant  George  Meyers  testified:  ''I  am  one  of  the 
defendants  charged  jointly  with  Arnold  and  Noelke.  I  have 
known  Noelke  for  some  time ;  I  first  met  Arnold  on  the  night 
of  November  23,  1905.  Nodke  introduced  us.  About  half- 
past  one  in  the  morning  of  November  24,  1905,  the  three  of 
us  were  standing  on  Mason  street  in  front  of  the  Alturas, 
where  Noelke  lived,  when  Mrs.  Hopkins  passed  by.  She  was 
intoxicated  and  asked  us,  'Which  of  you  is  going  to  buy  me 
a  drink  t'  Arnold  said  that  he  would  do  so,  and  started 
down  the  street  with  her.  Noelke  and  I  followed,  and  the 
four  of  us  went  into  a  saloon  near  the  Linwood.  Arnold 
sat  next  to  Mrs.  Hopkins  at  the  table.  We  had  several  drinks, 
but  I  did  not  notice  any  that  appeared  cloudy  or  smoky. 
We  left  the  saloon  about  2 :30  A.  M.  and  went  into  the  Lin- 
wood, Arnold  and  Mrs.  Hopkins  leading  the  way.  Arnold 
went  to  the  desk  and  engaged  a  room,  and  the  night  clerk  took 
him  and  Mrs.  Hopkins  up  in  the  elevator.  Arnold  motioned 
to  Noelke  and  me  to  remain  in  the  office,  and  we  did  so. 
Later  I  took  Noelke  home  to  the  Alturas ;  he  was  quite  drunk. 
When  I  left  him  there  he  said  to  me:  'Arnold  has  a  good 
job  at  the  Park,  and  I'd  hate  to  see  him  lose  it  on  account  of 
a  woman.  Don't  let  him  oversleep,  but  send  him  out  to 
work.'  I  returned  to  the  Linwood,  inquired  of  the  clerk  the 
number  of  the  room  occupied  by  Arnold  and  Mrs.  Hopkins, 
and  having  been  refused  the  key  went  upstairs  and  pounded 
on  the  door  to  arouse  Arnold.  This  I  was  doing  as  an  ac- 
commodation to  my  friend  Noelke,  as  I  had  no  interest  in 
Arnold,  having  only  met  him  the  night  before.  Before  I 
had  received  any  response  from  Arnold  I  was  compelled  to 
desist  by  the  night  clerk,  who  told  me  that  I  was  disturbing 
the  whole  house.    I  returned  to  the  office,   but  presently 
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went  upstairs  again  hoping  that  I  might  awaken  Arnold,  re- 
newed the  knocking  at  the  door  less  violently  than  before, 
and  was  asked  by  Arnold  what  I  wanted.  I  told  him  to  get 
up;  that  it  was  time  for  him  to  go  to  work,  and  he  said, 
'  All  right ;  1 11  be  out  in  a  minute. '  I  waited  for  him ;  pres- 
ently he  eame  out  and  asked  me  to  go  with  him  and  have  a 
drink;  and  we  left  the  Lin  wood  together.  I  had  not  entered 
the  room  occupied  by  Arnold  and  Mrs.  Hopkins  since  she 
went  up  with  Arnold  in  the  elevator.  I  did  not  take  or 
assist  in  taking  any  property  from  her  person.  On  leaving 
the  Linwood  Arnold  and  I  had  a  drink  together,  and  he  then 
asked  me  if  I  was  acquainted  at  any  pawnshop  in  the  city. 
I  said  that  I  knew  a  clerk  at  a  place  on  Eeamy  street,  and 
Arnold  asked  me  to  take  him  there,  and  said  that  his  girl 
had  given  him  some  things  to  pawn  for  her.  So  I  went  with 
him  to  Jacobs 'y  and  there  he  pawned  three  rings  for  $100. 
I  had  never  seen  the  rings  before  that  moment,  and  had  no 
idea  where  he  obtained  them,  except  from  his  statement  that 
his  girl  had  given  him  some  articles  to  pawn.  We  left  the 
pawnshop  together  and  had  another  drink.  We  then  sepa- 
rated, and  I  do  not  know  what  Arnold  did  during  the  rest 
of  the  day.  After  that  I  saw  Arnold  nearly  every  day  un- 
til we  were  arrested,  about  a  week  later.  We  were  arrested 
by  Officer  Byan,  with  whom  I  subsequently  talked  once  or 
twice  about  the  case.  His  account  of  our  conversations  was 
in  the  main  correct.  I  never  received  any  money  from  Ar- 
nold on  account  of  the  deal  between  him  and  the  pawnbroker, 
nor  on  any  other  account;  and  I  never  said  that  I  did." 

Charles  Clark  testified:  ''I  was  on  duty  as  night  clerk  at 
the  Linwood  Hotel  on  Mason  street  at  about  2  o'clock,  No- 
vember 24,  1905,  when  Mrs.  Hopkins,  Arnold,  Noelke  and 
defendant  Meyers  arrived.  Arnold  came  to  the  desk  and  en- 
gaged a  room.  I  asked  him  his  name,  and  he  replied:  'Any 
old  name;  say  Burke.'  The  room  I  assigned  them  was  on 
the  second  floor.  I  entered  the  elevator  to  take  the  party 
up.  Arnold  and  Mrs.  Hopkins  stepped  in,  and  Noelke  and 
Meyers  started  to  follow  when  Arnold  motioned  them  to  stay 
back,  and  they  retired.  They  remained  in  the  office  while 
I  took  the  others  upstairs.  Mrs.  Hopkins  remarked  whUe 
in  the  elevator  that  the  place  was  'dirty'  and  'a  pretty  poor 
looking  dump/    I  showed  them  to  the  room,  and  saw  them 
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enter  and  shat  the  door.  The  door  locked  with  a  snap  lock. 
I  then  returned  to  the  office  where  Noelke  and  Meyers  were 
waiting.  They  remained  for  some  time,  then  went  out  and 
returned*  Noelke  was  quite  drunk.  At  about  5:30  o'clock 
Meyers  and  he  went  outside,  and  Noelke  did  not  return. 
Meyers  returned  in  a  few  minutes.  He  said  something  about 
getting  Arnold  up  and  sending  him  to  work.  He  learned 
which  was  his  room  and  then  ran  upstairs.  He  asked  me 
for  the  k^  of  the  room,  which  I  refused  to  give  him,  as 
Arnold  had  given  me  particular  instructions  not  to  allow 
anyone  to  enter  the  room.  Presently  I  heard  a  terrible  racket 
upstairs.  I  went  up  and  found  Meyers  in  the  hall  outside 
of  the  door  of  the  room  which  I  had  given  to  Arnold  and 
Mrs.  Hopkins;  he  was  pounding  and  kicking  on  the  door.  I 
forced  him  to  stop  and  to  go  down  to  the  office  with  me  as 
he  was  creating  a  sufficient  disturbance  to  arouse  the  whole 
house.  Presently  Meyers  went  up  again  and  made  a  good 
deal  of  noise,  but  was  not  quite  so  boisterous  as  on  the  former 
occasion,  so  I  did  not  disturb  him  this  time.  I  do  not  know 
whether  he  was  in  the  room  on  these  several  trips  or  not. 
Presently  he  and  Arnold  came  down  together  and  left  the 
hotel  at  about  half -past  7." 

H.  Wilkins  and  A.  E.  Trimple  testified  that  they  were 
clerks  at  the  Jacobs  pawnshop ;  that  they  knew  Meyers ;  that 
on  November  24,  1905,  at  about  8  o'clock  in  the  morning, 
Meyers  and  another  man,  whose  name  was  given  as  Burke, 
called  at  the  pawnshop,  and  Burke  pawned  three  diamond 
rings  for  $100. 

It  is  conceded  that  it  was  Arnold  under  the  name  of  Burke 
who  pledged  the  diamond  rings. 

James  L.  Byan,  a  member  of  the  detective  force  of  the  city 
and  county  of  San  Francisco,  testified  that  Meyers  told  him 
that  he  (Meyers)  had  received  from  Arnold  a  commission 
of  $15  out  of  the  $100  in  the  pawnshop  transaction. 

If  there  was  no  legal  evidence  to  support  the  verdict  of 
the  jury  in  this  case,  as  is  contended  by  appellant,  then  there 
would  be  presented  a  question  of  law  upon  which,  of  course, 
this  court  would  have  jurisdiction  to  pass.  The  record,  how- 
ever, shows  clearly  there  was  legal  evidence  to  prove  all  the 
facts  constituting  the  crime  alleged.  In  such  a  case  the  de- 
cision of  a  jury,  in  so  far  as  this  tribunal  is  concerned,  is 
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absolutely  final.  (Const,  art.  VI,  sec.  4,  amended  Nov.  8, 
1903 ;  People  v.  Maroney,  109  Cal.  279,  [41  Pac.  1097] ;  People 
V.  Fitzgerald,  138  Cal.  41,  [70  Pac.  1014] ;  People  v.  Po?*- 
nolly,  143  Cal.  398,  [77  Pac.  177] ;  People  v.  Gonzales,  143 
Cal.  606,  [76  Pac.  962].) 

In  People  Y.Maroney.  109  Cal.  279,  [41  Pac.  1097],  it  is 
said:  ''The  power  of  a  jury  in  determining  the  weight  to  be 
given  to  testimony  is,  within  the  rules  of  evidence,  exclusive 
and  supreme,  and  appeals  to  this  court  in  criminal  cases  do 
not  lie  from  the  verdict  of  the  jury  upon  controverted  ques- 
tions of  fact,  but  solely  upon  propositions  of  law." 

In  People  v.  Fitzgerald,  138  Cal.  41,  [70  Pac.  1014],  it  is 
said:  ''By  the  constitution  appellate  jurisdiction  is  conferred 
upon  this  court  in  'criminal  cases  prosecuted  by  indictment 
or  information  in  a  court  of  record  on  questions  of  law  alone.' 
Where  there  is  evidence,  therefore,  to  sustain  the  verdict,  a 
question  of  law  cannot  arise,  but  only  in  a  case  where  there 
is  In  effect  an  entire  lack  of  evidence." 

The  judgment  and  order  are  affirmed. 

Cooper,  P.  J.|  and  Hall,  J.,  concurred* 


[Ciw,    No.  897.    Second  Appellate  DiAtriet-^une  4,  1907.] 

JOHNSON  W.  SUMMERFIELD,  Petitioner,  v.  HERBERT 
G.  DOW,  Auditor  of  Los  Angeles  County,  Respondent. 

Justices  ov  thx  Peace — Salaries  in  Los  Anoeles  Township. — 
Under  the  act  of  March  18,  1907,  establishing  a  new  Bjstem  of 
coontj  and  township  goyemments,  by  amendments  of  the  Political 
Code,  the  four  justices  of  the  peace  provided  for  in  Los  Angeles 
township,  in  section  4114  thereof,  are,  by  the  provisions  of  sub- 
division 16  of  section  4231  thereof,  each  entitled  to  receive  a 
salary  of  $3,000  per  annum,  payable  in  like  manner  and  out  of  the 
same  fund  and  at  like  times  as  county  officers. 

ID« — Constitutional  Law — Compensation  in  Pbopoetion  to  Duties. — 
Such  provision  does  not  violate  section  6  of  article  XI  of  the  state 
constitution,  requiring  the  compensation  of  officers  to  be  regulated 
in  proportion  to  duties.  The  adjustment  of  compensation  by  salaries 
In  large  cities,  and  fees  in  smaller  cities,  towns^  aad  noaurbaa  m^ 
mnnities,  proeeeds  upon  intrinsic  differences. 
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PETITION  for  writ  of  mandate  to  the  auditor  of  Los  An- 
geles County. 

The  facts  are  stated  in  the  opinion  of  the  courL 

C.  L.  Shinn,  for  Petitioner. 

Anderson  &  Anderson,  for  Respondent 

TA6GART,  J. — ^Petition  for  writ  of  mandate.  Petitioner 
is  a  justice  of  the  peace  for  Los  Angeles  township,  Los  An- 
geles county.  Respondent  is  the  auditor  of  Los  Angeles 
county. 

On  May  11,  1907,  petitioner  demanded  of  respondent  that 
he  draw  a  warrant  upon  the  treasurer  of  Los  Angeles  county 
for  $250,  payable  to  petitioner  as  his  salary  for  the  month 
of  April,  1907,  under  the  provisions  of  subdivision  15  of  sec- 
tion 4231  of  the  Political  Code  as  amended  Alarch  18,  1907. 
(Stats.  1907,  p.  424.)  Respondent  refused  to  issue  said  war- 
rant, and,  as  cause  why  the  mandate  of  this  court  should  not 
issue  commanding  him  to  do  so,  says  the  statute  providing 
for  such  salary  is  unconstitutional. 

The  provision  of  the  constitution  said  to  have  been  violated 
by  the  legislature  in  enacting  the  section  mentioned  is  the 
requirement  of  section  5  of  article  XI  that  **It  [the  legisla- 
ture] shall  regulate  the  compensation  of  all  such  ofScers 
[county,  township  and  municipal  ofScers]  in  proportion  to 
duties,''  etc.  Section  4014  of  the  Political  Code,  as  amended 
in  1907,  provides  for  two  justices  of  the  peace  in  each  town- 
ship of  the  state;  provided  that  in  townships  containing 
cities  in  which  city  justices  or  recorders  are  elected  and  in 
townships  having  a  population  of  less  than  five  thousand  there 
shall  be  but  one,  and  provided  further  that  in  townships 
containing  a  population  of  more  than  one  hundred  thousand 
and  less  than  three  hundred  thousand  there  shall  be  four 
justices  of  the  peace. 

Subdivision  15  of  section  4231,  which  relates  to  the  com- 
pensation of  justices  of  the  peace  in  counties  of  the  sec- 
ond class  (Los  Angeles),  provides  that  justices  of  the  peace 
shall  receive  as  compensation  ^'such  fees  as  are  now  or  may 
be  hereafter  allowed  by  lawj  provided  that  no  justice  of 
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the  peace  shall  receive  more  than  $1,500  per  annum,  which 
may  be  paid  in  monthly  installments  of  not  exceeding  $125 
per  month  for  all  services  rendered  by  him  in  criminal  cases 
•  •  •  or  proceedings  to  which  the  People  of  the  State  of  Cali- 
fornia are  parties.  .  •  •  And  provided  further,  that  in  town- 
ships having  a  population  of  more  than  one  hundred  thou- 
sand and  less  than  three  hundred  thousand  each  justice  of 
the  peace  shall  receive  a  salary  of  three  thousand  dollars 
per  year,  payable  in  like  manner  and  out  of  the  same  fund 
and  at  like  times  as  county  officers  are  paid,  and  such  salary 
shall  be  in  lieu  of  all  fees  due  or  to  become  due  such  justice 
for  performance  of  any  official  act.  And  all  fees  .  .  .  shaU 
be  and  become  the  property  of  the  county  in  which  such  jus- 
tice exercises  his  jurisdiction.''  Another  proviso  requires 
the  board  of  supervisors  of  the  county  to  provide  an  office 
and  necessary  furniture  therefor  and  appoint  a  derk  for  each 
of  said  four  justices'  courts;  and  a  salary  of  one  hundred 
dollars  per  month  is  provided  to  be  paid  to  each  of  said  clerks. 

Los  Angeles  township  is  the  only  one  in  Los  Angeles  county 
to  which  the  provisions  as  to  clerks,  salary,  offices,  etc.,  can 
apply,  and  it  is  contended,  first,  that  the  compensation  pro- 
vided is  not  in  proportion  to  the  duties  that  the  respective 
justices  of  that  township  may  be  required  to  perform;  and, 
second,  that  when  compared  with  the  compensation  fixed  for 
justices  of  the  peace  in  other  townships  of  Los  Angeles  county, 
the  salary  allowed  is  not  in  proportion  to  the  duties  of  the 
office. 

While  it  is  possible,  we  might  even  say  probable,  judging 
from  human  nature  in  the  average,  that  some  of  the  justices 
of  the  township  in  question  will  perform  more  of  the  duties 
of  the  office  than  others,  we  do  not  think  this  is  a  failure 
of  uniformity  of  operation  which  can  be  reached  in  this  man- 
ner. This  presents  one  of  those  evils  of  our  governmental 
B3n9tem  which  must  find  relief  at  the  ballot-box.  A  statute 
which  provides  four  officers  to  attend  to  all  the  business  of 
a  specified  kind  within  a  certain  district  at  equal  salaries 
impliedly  imposes  a  duty  upon  these  officers  to  equitably  ap- 
portion the  business  among  them,  whether  there  be  any  ex« 
press  statutory  regulations  in  this  regard  or  not  Any  incon- 
venience to  the  public  from  the  overzeal  of  one  or  more  of 
the  incumbents  of  the  office  of  justice  of  the  peace  to  do  too 
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much  (or  too  little)  will  have  to  be  borne  until  the  opportunity 
arises  to  change  the  personnel  of  the  ofSces.  That  a  more  ex- 
cellent system  was  provided  for  San  Francisco  by  the  Code 
of  Civil  Procedure  (sec.  85  et  seq.)  does  not  imply  that 
the  latter  is  the  only  constitutional  plan.  The  validity  of  a 
law  is  not  to  be  tested  by  its  application  to  extreme  cases, 
or  by  assuming  that  public  officers  will  grossly  and  arbitrarily 
violate  their  duties.  If  every  law  were  declared  unconstitu- 
tional which  by  the  application  of  such  tests  could  be  shown 
capable  of  working  injustice,  we  would  have  very  few  laws 
left,     {Rode  v.  Siebe,  119  Cal.  520,  [51  Pac.  869].) 

The  greater  stress,  however,  is  laid  upon  the  objection  that 
there  is  not  a  due  apportionment  of  duties  and  compensatiou 
between  the  justices  outside  of  Los  Angeles  oity  and  those  in- 
side. 

The  path  of  judicial  interpretation  through  the  field  of 
county  and  township  legislation  discloses  many  byways.  Con- 
flicting views  are  not  wanting  in  the  various  declarations  of 
the  law  on  the  subject  by  the  courts.  But  we  are  not  called 
upon  to  distinguish  these  cases,  nor  to  attempt  to  reconcile 
them  in  reaching  a  conclusion  on  this  point. 

The  two  cases  relied  upon  by  respondent  to  sustain  his  posi- 
tion that  the  law  is  unconstitutional  {Tucker  v.  Bamum,  144 
Cal.  266,  [77  Pac.  919] ;  Maiard  v.  Kern  County,  147  Cal. 
682,  [82  Pac.  329] )  hold  that  a  classification  of  townships  by 
population  for  the  purpose  of  fixing  the  compensation  of  the 
officers  thereof,  according  to  the  method  prescribed  by  the 
constitution  for  classifying  counties,  is  valid  and  proper. 

In  Tulare  County  v.  May,  118  Cal.  308,  [50  Pac.  427], 
it  is  held  that  different  methods  of  fixing  compensation  of 
county  officers  may  be  provided  in  different  counties.  In 
VaU  V.  San  Diego  Co.,  126  Cal.  35,  [58  Pac.  392],  the  same 
doctrine  is  declared  and  rule  applied  where  a  county  officer 
in  one  class  of  counties  was  compensated  by  salary  and  the 
same  officer  in  all  the  other  classes  of  counties  in  the  state 
received  fees  and  a  per  diem  for  services  rendered.  This 
rule  is  recognized  and  applied  to  township  officers  in  two 
different  classes  of  counties  in  the  later  case  of  Johnson  v. 
Gunn,  148  Cal.  745,  [84  Pac.  665]. 

In  Tucker  v.  Barnum,  supra,  the  unequal  limitations  upon 
the  fees  that  might  be  collected  for  the  same  services  was  de- 
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clared  to  violate  the  rule  that  compensation  must  be  in  pro- 
portion to  duties,  and  also  to  violate  the  rule  as  to  local  and 
special  laws  affecting  the  fees  and  salaries  of  officers. 

The  act  before  the  court  in  Millard  v.  Kern  County,  supra, 
was  declared  invalid  on  the  authority  of  the  former  case,  and 
was  subject  to  the  same  objection  when  considered  independ- 
ent of  the  provision  relating  to  the  justices  of  the  peace  to 
whom  were  given  a  fixed  salary  for  all  services  in  civil  and 
criminal  cases.  The  section  classifying  townships  and  fixing 
the  compensation  of  the  justices  of  the  peace  was  consid- 
ered as  an  indivisible  act,  and  on  the  theory  that  one  part 
could  not  be  permitted  to  stand  without  the  other,  the  de- 
cision in  that  case  may  be  sustained.  This  view  of  the  opin- 
ion in  that  case  is  supported  by  the  fact  that  no  attempt 
is  made  to  point  out  the  differences  between  the  two  cases, 
and  the  decision  in  the  Millard  case  is  rested  solely  upon  the 
rule  of  stare  decisis.  This  is  also  further  strengthened  by 
the  special  concurring  opinion  of  Justice  Angellotti  in  the 
later  case.  These  cases  are  easily  distinguishable  from  the 
case  at  bar.  Subdivision  15  of  section  4231  does  not  in 
express  words  classify  the  townships  of  Los  Angeles  county. 
It  fixes  a  uniform  rule  of  compensation  by  fees  for  all  the 
justices  of  the  peace  in  the  county,  with  a  limitation  of  $1,500 
per  annum  in  criminal  cases,  and,  by  a  proviso,  establishes 
salaries  for  the  four  justices  of  the  peace  provided  for  one 
of  the  classes  of  townships  created  by  the  general  law.  (Pol. 
Code,  sec.  4014.)  Both  the  other  classes  created  by  section 
4014  receive  the  fees  allowed  by  law,  with  the  same  limita- 
tions in  criminal  cases.  The  legislature  in  its  discretion  has 
fixed  a  different  mode  of  compensation  in  the  two  classes 
created  by  the  legislation  for  the  purpose  of  fixing  compen- 
sation, and  there  is  nothing  before  this  court  from  which  it 
can  ascertain  whether  the  compensation  of  one  class  will  be 
less  or  more  than  the  other. 

Conceding  full  force  and  effect  to  all  that  has  been  said 
since  Longan  v.  Solano  Co.,  65  Cal.  122,  [3  Pac.  463],  in  re- 
gard to  compensation  being  fixed  in  proportion  to  duties 
rather  than  according  to  population,  and  the  same  rules  of 
interpretation  of  statutes  are  applicable.  The  mode  and 
measure  of  compensation  of  public  officers  are  both  peculiarly 
matters  of  legislative  discretion,  and  an  act  of  the  legislature 
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in  relation  thereto  ought  to  be  clearly  shown  to  be  uncon- 
stitutional before  being  so  declared  by  the  courts.  The  va- 
lidity of  statutes  should  not  be  determined  upon  mere  pos- 
sible contingencies.  So  long  as  the  classification  seems  based 
upon  conditions  which  suggest  the  propriety  of  the  different 
adjustments  made  between  the  classes,  and  the  adjustments 
proceed  upon  intrinsic  differences,  and  are  not  based  upon 
mere  arbitrary  distinctions,  it  should  be  upheld.  {Vail  v. 
San  Diego  Co.,  126  Cal.  35,  [58  Pac.  392].) 

While  the  population  of  a  township  may  not  alone  be  sufiS- 
cient  to  determine  the  duties  required  of  an  officer,  density 
of  population  has  always  been  regarded  as  one  of  the  prime 
considerations  in  ascertaining  the  amount  of  compensation  to 
be  paid  a  public  officer  for  discharging  the  duties  of  his  office, 
and  also  in  determining  the  system  to  be  adopted  in  meas- 
uring such  compensation.  Salary  is  the  method  most  gen- 
erally adopted  to  compensate  officers  of  large  cities,  and  fees 
those  of  smaller  cities  and  towns  and  nonurban  communities. 
The  adjustment  between  the  classes  in  the  act  under  consid- 
eration appears  to  proceed  not  only  upon  intrinsic  differences 
existing  between  the  townships  of  the  respective  classes,  but 
is  based  upon  well-recognized  distinctions,  which  go  directly 
to  the  duties  required  of  such  officers,  and  to  the  methods 
of  compensation  ordinarily  and  generally  used.  To  sustain 
respondent's  position  here  would  be  to  hold  any  act  uncon- 
stitutional which  provided  fees  as  the  measure  of  compensa- 
tion in  one  class  of  townships  and  salaries  in  another.  We 
find  no  authority  to  sustain  such  a  position. 

We  are  of  the  opinion  that  the  legislature  did  not  violate 
its  legislative  discretion  in  enacting  the  portion  of  subdi- 
vision 15  of  section  4231  of  the  Political  Code  as  amended 
in  1907  which  fixes  the  salary  of  the  justices  of  the  peace  of 
Los  Angeles  township  at  $3,000  per  annum  for  the  personal 
discharge  of  their  official  duties.  In  arriving  at  this  conclu- 
sion, however,  we  have  not  considered  those  provisions  relat- 
ing to  salaries  of  clerks,  office  rent,  supplies,  etc.,  as  affect- 
ing the  compensation  of  the  justices  of  the  peace.  These  are 
matters  which  naturally  suggest  questions  which  have  not 
been  presented  on  this  application.  For  instance,  the  ques- 
tion of  whether  or  not  it  is  competent  to  create  special  town- 
ship officers  for  one  class  of  townships  in  one  county  (that 
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is,  clerk  of  the  justice's  court),  under  a  classification  of  such 
townships  by  population  for  the  purpose  of  fixing  compen- 
sation. Neither  have  we  considered  the  proviso  as  to  rent, 
furniture,  supplies,  etc.,  because  we  deem  it  unnecessary  to 
the  decision  of  the  question  raised  on  this  application.  The 
legislature  has  made  express  provision  for  a  salary  of  $3,000 
for  the  justices  of  the  peace  in  Los  Angeles  township,  and 
petitioner  is  entitled  to  receive  the  salary  of  $250  per  month 
as  demanded.  The  writ  of  mandate  of  this  court  is  directed 
to  issue  commanding  respondent  to  draw  his  warrant  upon 
the  county  treasurer  of  Los  Angeles  county  for  the  amount 
as  prayed  for. 

Shaw,  J.,  and  Allen,  P.  J.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  oourt^ 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  3,  1907. 


[CHt.    No.  867.    Seeond  AppeHats  Distriet. — Jime  5,  1907.] 

In  the  Matter  of  the  Estate  of  LOUISIANA  B.  LONG,  De- 
ceased.  E.  B.  FOX,  Appellant,  ▼.  J.  B.  TOBEBMAN, 
and  J.  C.  KAYS,  Executors,  Bespondents. 

Estates  of  Dscxasid  Persons — Sals  of  Real  Estate — YAXLonE  of 
PuBCHASEi  to  Comply  with  Tebms — ^Resale — ^Discretion. — ^If ,  after 
the  confirmation  of  a  sale  of  the  real  estate  of  a  deceased  person,  the 
purchaser  who  had  made  a  small  cash  pajment  neglected  and  refused 
to  eomplj  with  the  terms  of  sale,  the  onlj  reason  offered  being  that 
owing  to  the  condition  of  the  monej  market,  he  was  not  aUe  to 
raise  the  balance  of  the  purchase  monej,  the  court  had  discretion, 
upon  application  of  the  executors,  to  set  aside  the  sale  and  order 
a  resale  of  the  propertj,  and  the  exercise  of  its  discretion  will  not 
be  disturbed  upon  appeal. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  setting  aside  a  sale  of  real  estate  of  a  de- 
ceased person,  and  ordering  a  resale.    O.  A.  Gibbs,  Judge. 

Tba  facts  are  stated  in  the  opinion  of  the  oourt» 
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L.  M.  Fall,  and  E.  B.  Fox,  for  Appellant 
Frank  James,  for  Respondents. 

SHAW,  J. — This  is  an  appeal  from  an  order  of  the  court 
setting  aside  a  sale  of  certain  real  estate  belonging  to  the 
estate  of  Louisiana  B.  Long,  deceased,  and  ordering  a  resale 
of  the  property. 

The  only  facts  material  to  the  case  are,  that  on  March  6, 
1906,  appellant  in  open  court  bid  $15,400  cash  for  certain  real 
estate  belonging  to  the  estate  of  deceased  upon  condition  that 
he  should  be  furnished  an  unlimited  certificate  of  title  show- 
ing the  property  entirely  clear  of  all  liens  or  clouds.  The 
bid  was  accepted,  appellant  paid  $1,550  on  account  of  the 
purchase  price,  and  thereupon  the  court  made  its  order  con- 
firming the  same.  Thereafter,  on  July  20,  1906,  pursuant  to 
notice  duly  given,  respondents  moved  the  court  to  set  aside  the 
sale  so  made  to  appellant  and  order  a  resale  of  the  property, 
the  grounds  of  the  motion  being  that  said  appellant  had  neg- 
lected and  refused  to  pay  the  balance  of  the  agreed  purchase 
price  of  the  property.  The  hearing  of  this  motion  was,  at  the 
request  of  appellant,  continued  from  July  20th  to  August  10th, 
on  which  last-mentioned  date  the  court  made  the  order  set- 
ting aside  the  sale,  and  from  which  this  appeal  is  prosecuted. 

Sometime  in  June,  1906,  there  was  delivered  to  appellant 
a  certificate  of  title  executed  by  the  Title  Insurance  and 
Trust  Company  of  Los  Angeles,  and  appellant  then  accepted 
the  title  to  the  property  as  shown  by  this  certificate,  provided 
the  respondents,  who  were  the  executors  of  the  estate  of  said 
deceased,  would  credit  him  on  his  bid  with  the  sum  of  $63 
paid  on  a  street  improvement  bond ;  to  all  of  which  the 
executors  consented  and  agreed.  A  tender  of  the  deed  and 
a  demand  for  the  balance  of  the  purchase  price  was  admitted. 
The  only  objection  urged  against  granting  this  motion  was 
the  condition  of  the  money  market,  Fox  stating  that  he  was 
not  able  at  that  time  to  raise  the  balance  of  the  purchase 
price ;  whereupon  the  court,  at  his  request,  continued  the  hear- 
ing to  August  10,  1906,  at  which  time  the  order  granting  the 
motion  was  made. 

Section  1554,  Code  of  Civil  Procedure,  provides:  "If,  af- 
ter the  eonfirmation,  the  purchaser  neglects  or  refuses  to 
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comply  with  the  terms  of  the  sale,  the  court  may,  on  mo- 
tion of  the  executor  or  administrator,  and  after  notice  to  the 
purchaser,  order  a  resale  to  be  made  of  the  property.*'  Un- 
der this  provision  of  the  statute,  the  making  of  the  order  was 
a  matter  solely  within  the  discretion  of  the  court.  The  rec- 
ord discloses  no  abuse  of  discretion ;  indeed,  the  circumstances 
would  seem  to  permit  no  other  course  than  that  pursued. 

After  the  order  was  made  appellant  filed  an  afSdavit,  which 
purported  to  embody  his  objections  to  the  granting  of  the 
motion.  This  affidavit  was,  by  an  order  of  the  court  made 
October  12,  1906,  stricken  from  the  files.  No  appeal  was 
taken  from  this  order,  and  neither  the  affidavit  nor  the  rul- 
ing of  the  court  in  striking  it  from  the  files  can  be  consid- 
ered on  this  appeal,  which  was  taken  some  three  weeks  prior 
to  said  October  12th. 

The  order  appealed  from  is  affirmed. 

Allen,  P.  J.y  and  Taggart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  oouit, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  3,  1907. 


[GIt.    No.  839.    FInt  AppeUata  DiBtriet.— June  5,  1007.] 

FBED  DODD,  Respondent,  v.  H.  C.  PASCH  and  ROBERT 
PASCH,  Copartners  Under  the  Firm  Name  of  PASCH 
BROS.,  Appellants. 

LbASX — ^I^ZKD  TIBM — SPBOmZD  BXNTAL — ^Pabtial  Bkgeiff— Gonstsuo- 
noN. — ^A  lease  bearing  date  September  25,  1905,  and  aeknowledgin^ 
receipt  from  the  lessees  named  of  $20  on  account  of  "old  Schien 
store,  at  a  monthly  rental  from  Oct.  1,  of  $125  per  month  for 
flrst  six  months,  i.  e.,  to  April  Ist;  of  $75  per  month  for  the  re- 
mainder of  the  year  dosing  Oct.  1,  1906;  $105  due  and  payable," 
and  signed  by  the  lessors,  under  which  the  lessees  entered  October  1, 
1905,  and  paid,  is  bj  its  terms  a  fixed  lease  for  one  year.  The  faet 
that  it  is  in  part  a  receipt  is  immaterial. 

Id. — ^PABOii  BviDENoi — Tenancy  trom  Montr  to  Month. — ^Parol  eifi- 
denee  is  inadmianble  to  vary  the  terms  of  such  lease  bj  shoning  tlat 
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it  was  leased  from  month  to  month,  and  that  the  leisor  terminated 
it  b^  notice. 
Id. — Essentials  of  Leasb. — The  onlj  eeeentiale  of  a  lease  are  that 
it  shall  dearlj  show  the  namee  of  the  eontraeting  parties,  prem- 
ises leased,  the  rental,  and  the  term. 

Id. — TiMi  or  Paticxnt  or  Bent  not  EssbntiaIm — ^The  time  of  pajment 
of  the  rent  need  not  be  specified  in  the  lease,  for  when  not  state<l 
nor  governed  bj  nsage,  it  is  fixed  bj  law,  hj  the  terma  of  section 
1947  of  the  Civil  Ck)de. 

Id. — SiGNATUBx  or  Lsssebs  not  Essential— Aooxftanob. — ^It  is  ioifi- 
cient  that  the  lease  is  signed  bj  the  lessor.  The  signatures  of  the 
lessees  are  not  essential;  but  the/  manifest  their  acceptance  of  the 
lease  bj  entering  under  it  and  paying  the  rent. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County,  and  from  an  order  denying  a  new  trial.  H.  Z.  Austin, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Johnston  &  Jones,  and  W.  P.  Thompson,  for  Appellants. 

Lewis  H.  Smith,  for  Respondent. 

HALL,  J. — ^Appeal  from  judgment  and  order  denying  de- 
fendants' motion  for  a  new  trial. 

Plaintiff  brought  this  action  to  recover  the  possession  of 
certain  premises  rented  of  plaintiff  by  defendants.  The  com- 
plaint was  framed  upon  the  theory  that  the  defendants  were 
tenants  from  month  to  month  and  were  holding  over  after 
one  month's  notice  terminating  their  tenancy.  Defendants 
pleaded  that  they  leased  the  premises  for  one  year  ending 
October  1,  1906,  and  at  the  trial  introduced  in  evidence  in 
support  thereof  a  writing  signed  and  delivered  to  defendants 
by  plaintiff  in  the  words  following,  to  wit: 

"Fresno,  Cal.,  Sep.  25,  1905. 

"Received  of  Pasch  Bros.  Twenty  and  no/100  doUars  on 
a/c  of  old  Schien  store  at  a  monthly  rental  from  Oct.  1,  of 
$125.00  per  month  for  first  6  months,  i.  e.  to  April  1st;  of 
$75.00  per  month  for  the  remainder  of  the  year  closing  Oct 
1,  1906.    $105  (one  hundred  and  five)  due  and  payable. 

'  *  $20  no/100.  FEED  DODD. ' ' 
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Defendants  went  into  possession  October  1,  1905,  and  paid 
all  rent  up  to  March  1,  1906,  at  which  time  they  tendered 
the  rent  for  March,  which  was  refused  by  plaintiff,  he  hav- 
ing on  February  28th  given  defendants  a  notice  to  surrender 
possession  March  1,  1906. 

The  trial  court,  over  the  objection  and  exception  of  de- 
fendants, permitted  the  plaintiff  to  give  testimony  of  an  oral 
agreement  to  the  effect  that  he  leased  the  premises  sued  for, 
known  as  the  old  Schien  store,  to  defendants  from  month  to 
month,  although  he  admitted  that  he  executed  and  delivered 
to  defendants  the  writing  above  set  forth,  and  that  the  money 
specified  had  been  paid. 

The  court  made  findings  in  accord  with  the  theory  of  plain- 
tiff, and  gave  judgment  accordingly. 

Defendants  contend  that  the  writing  above  set  forth  eon* 
stituted  a  written  contract  of  lease  for  the  term  of  one  year 
ending  October  1, 1906,  and  that  no  evidence  of  any  oral  agree- 
ment contrary  to  the  terms  thereof  was  admissible. 

Of  the  correctness  of  this  contention  we  have  no  doubt 
The  instrument  clearly  shows  the  contracting  parties,  the 
premises  leased,  the  rent  and  the  term,  which  is  clearly  one 
year,  ending  October  1,  1906.  These  are  all  the  essential 
requisites  of  a  lease  that  need  be  specified  in  the  contract  of 
lease.  Other  conditions  usually  contained  in  leases  are  non- 
essential. The  time  of  payment  even  need  not  be  specified, 
for  when  not  stated  in  the  lease  nor  governed  by  usage,  it  is 
fixed  by  the  law.     (Civ.  Code,  sec.  1947.) 

''To  constitute  a  lease  no  particular  form  of  words  is 
necessary.  Whatever  words  show  an  intention  on  the  part 
of  the  lessor  to  dispossess  himself  of  the  premises,  and  on 
the  part  of  the  lessee  to  enter  and  hold  in  subordination  to 
the  lessor's  title,  are  sufScient."  (18  Am.  &  Eng.  Eney.  of 
Law,  605.) 

Munson  v.  Wray^  7  Blackf.  (Tnd.)  403,  was  an  action 
against  Mrs.  Munson  for  holding  over  her  term  as  tenant, 
brought  on  the  theory  that  she  was  a  tenant  at  will  or  at  suf- 
ferance. Defendant  (Mrs.  Munson)  gave  in  evidence  an  in- 
strument in  writing  signed  by  the  complainant  as  follows: 
''Rec'd  of  Mrs.  Munson  $3.50  for  rent  of  my  brick  house  in 
Covington  for  one  month,  with  privilege  of  keeping  it  six 
months  at  the  same  rate.    No.  91  or  95.    Deo'r  Ist,  1843,'^ 
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and  proved  that  it  had  reference  to  the  premises  sued  for. 
The  court  held  it  a  good  lease  and  that  the  lessee  could  not 
be  dispossessed,  if  she  paid  the  rent,  until  the  expiration  of 
the  six  months. 

In  Eastman  v.  Perkins,  111  ^lass.  30,  a  writing  at  the  foot 
of  a  receipted  bill  for  hay  in  these  words:  "Left  at  stable  on 
Oak  street,  where  Andrew  J.  Perkins  takes  possession.  Rent 
to  begin  October  1,  1870,  for  one  year  at  $150.  John  C. 
Hoadley,"  was  held  to  be  a  good  lease.  The  court  said:  "The 
memorandum  affixed  to  the  bill  of  parcels  expresses  the  con- 
sent of  the  owner  that  the  defendant  should  have  immediate 
possession  of  the  stable,  and  should  continue  to  occupy  it  at 
a  specified  rent  and  for  a  definite  time.  Although  brief  and 
informal  therefor,  it  had  all  the  essential  elements  of  a  pres- 
ent demise  (citing  cases).  Being  accepted  by  the  defend- 
ant, it  gave  him  all  the  rights  of  a  lessee." 

In  the  case  at  bar,  defendants,  by  paying  the  rent  and  en- 
tering into  possession  of  the  premises,  accepted  the  lease.  It 
was  not  necessary  for  tiie  lessee  to  sign  the  lease.  (Johnson 
on  Landlord  and  Tenant,  sec.  77;  Taylor  on  Landlord  and 
Tenant,  sec.  147;  18  Am.  &  Eng.  Ency.  of  Law,  606;  Castro 
▼.  Oaffey,  96  Cal.  421,  [31  Pac.  363] ;  Scott  v.  Glenn,  97  Cal. 
513,  [32  Pac.  573].)  The  instrument  in  question  being  a 
valid  lease,  and  unambiguous  as  to  the  term  of  the  tenancy, 
it  was  error  to  allow  oral  evidence  that  the  tenancy  was 
from  month  to  month.  (Civ.  Code,  sec.  1625;  McDonald  v. 
Poole,  113  Cal.  437,  [45  Pac.  702].) 

The  cases  relied  on  by  respondents  on  this  question  are  not 
in  point.  In  Kreuzlerger  v.  Wingfield,  96  Cal.  251,  [31  Pac. 
109],  the  writing  relied  on  was  a  mere  memorandum  so  vague 
and  uncertain  as  not  to  constitute  a  contract  at  all. 

The  case  at  bar  was  not  an  attempt  to  explain  a  clause  or 
term  susceptible  of  two  different  interpretations  (Williams  ▼. 
Ashurst,  144  Cal.  619,  [78  Pac.  28]),  or  to  prove  a  collateral 
parol  agreement  not  inconsistent  with  the  writing  (Sivers  v. 
Sivers,  97  Cal.  518,  [32  Pac.  571] ;  Guidery  v.  Oreen,  95  Cal. 
630,  30  Pac.  786] ),  but  a  bald  attempt  to  contradict  the  terms 
of  the  written  contract. 

Neither  can  the  action  of  the  trial  court  be  sustained  on  the 

theory  that  the  writing  was  a  receipt^  for  while  it  is  a  re- 
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ceipt,  it  is  also  something  more.    It  is  a  contract  of  lease  of 
the  premises  described  for  the  term  of  one  year. 
The  judgment  and  order  are  reversed. 

Cooper,  P.  J.y  and  Kerrigan,  J.,  concurred. 


•■ 
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KATE  BEKINS,  Appellant,  v.  MINNIE  DIETERLE  and 
WILLIAM  DIETERLE,  Respondents. 

PaAUDtJT.ENT     CONVKTANCE — ^H  USB  AND     AND     WlTB — SUPPORT     OF     PlNB- 

INOS. — In  an  action  by  a  wife  to  have  her  title  quieted  against  judg- 
ment creditors  of  the  husband,  who  are  selling  his  property  under 
execution,  where  the  court  finds,  upon  sufficient  eTidenee,  that  oa 
the  day  on  which  their  judgment  was  rendered,  he  transferred  prop- 
erty purchased  with  community  funds  in  a  large  sum  to  the  wife,  for 
a  nominal  sum,  and  had  the  deed  recorded  in  her  name,  with  intent 
to  hinder  and  defraud  the  judgment  creditors  of  the  husband,  the 
findings  in  their  favor  will  not  be  disturbed. 

Id. — ^Fraudulent  Intent — Otheb  Property  Immaterial. — Where  fraud 
nlent  intent  is  found  upon  sufficient  evidence,  the  conveyance  is 
void  as  to  existing  creditors,  and  the  question  whether  the  debtor 
has  other  property  is  immaterial. 

ID< — Presumption  of  Separate  Property  from  Deed  to  Wife  n09 
Conclusive. — ^The  presumption  arising  under  the  amendment  of 
1889  to  section  164  of  the  Civil  Code,  that  property  conveyed  to  the 
wife  is  her  separate  property,  cannot  be  deemed  conclusive,  and  may 
be  overcome  by  proof  that  the  purchase  was  made  with  communis 
funds.  In  such  case  the  property  remains  the  property  of  the  hus- 
band, and  is  liable  for  the  community  debts. 

Id. — ^Earnings  of  Wnw  Part  of  Community  Property. — The  earnings 
of  the  wife  are  as  much  part  of  the  community  property  as  an  the 
earnings  of  the  husband. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL  D. 
JL  Trask,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  courL 
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J.  Marion  Brooks,  F.  B.  Qnthrie,  and  Henry  E.  WilLs,  for 
Appellant. 

E.  W.  Freeman,  and  A.  D.  Laughlin,  for  Respondents. 

SHAW,  J. — Appeal  from  judgment  in  favor  of  the  defend- 
ants, and  from  an  order  denying  plaintiff's  motion  for  a  new 
trial. 

The  appellant,  Kate  Bekins,  is  the  wife  of  M.  Bekins.  On 
December  29,  1896,  Minnie  and  William  Dieterle  commenced 
an  action  against  M.  Bekins  to  recover  damages  for  the  con- 
version of  certain  personal  property  alleged  to  have  been  de- 
livered to  him  for  storage  in  his  warehouse,  and  which  prop- 
erty he  refused  to  redeliver  to  the  plaintiffs  in  said  suit  on 
demand  therefor.  The  judgment  rendered  in  favor  of  M. 
Bekins  on  the  first  trial  was  reversed  {Dieterle  v.  Bekins,  143 
Gal.  683,  [77  Pac.  664]),  and  upon  a  second  trial,  had  on 
December  23,  1904,  judgment  was  rendered  in  favor  of  plain- 
tiffs therein.  Execution  was  issued  and  placed  in  the  hands 
of  the  sheriff,  who  duly  levied  upon  certain  real  estate  as 
belonging  to  AL  Bekins,  the  judgment  debtor,  and  proceeded 
to  advertise  the  same  for  sale;  whereupon  Kate  Bekins,  the 
appellant)  who  claimed  ownership  of  the  property,  instituted 
this  action  to  enjoin  the  sheriff  from  selling  the  same  and  have 
her  alleged  title  thereto  quieted  as  against  Minnie  and  William 
Dieterle. 

It  appears  that  the  real  estate,  which  is  of  the  value  of 
$34,500,  was  conveyed  to  M.  Bekins  on  October  31,  1904,  and 
stood  in  his  name  until  December  23,  1904,  when,  for  a  stated 
consideration  of  $10,  he  executed  a  deed  therefor  to  his  wife, 
Kate  Bekins,  and  without  other  delivery  to  her,  filed  the  same 
for  record  at  1 :40  P.  M.  of  said  day.  The  consideration  paid 
for  the  property  when  conveyed  to  M.  Bekins  was  $34,500. 
This  amount  was  paid  by  checks  drawn  upon  money  on  de- 
posit to  the  credit  of  Kate  Bekins,  who  testified  that  she 
**drew  it  from  the  moneys  of  the  Bekins  Van  and  Storage 
Company."  At  the  date  of  the  conveyance  from  M.  Bekins 
to  his  wife  he  had  no  other  property  out  of  which  the  judg- 
ment could  be  made.  During  all  of  the  times  covered  by 
these  several  transactions  M.  Bekins  was  engaged  in  the  van 
and  storage  business,  and  Kate  Bekins,  in  addition  to  caring 
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for  her  household  duties,  assisted  him  in  the  active  manage- 
ment and  conduct  of  said  business.  At  the  date  of  her  mar- 
riage appellant  had  only  $100,  which,  she  says,  was  long 
ago  expended.  The  business  was  incorporated  subsequently 
to  the  date  of  the  commencement  of  respondents'  suit  against 
M.  BekinB,  and  the  husband  placed  some  of  the  stock  in  the 
name  of  appellant,  the  reason  for  his  doing  so  being  unknown 
to  her.  There  was  other  testimony  to  show  that  M.  Bekins, 
after  the  commencement  of  suit  by  respondents,  turned  his 
property  over  to  his  wife  when  he  was  sick,  and,  as  her  at- 
torney testified,  ''she  has  been  the  man  of  the  family.'' 

The  court  found  that  the  property  levied  on  was  com- 
munity property;  that  the  consideration  for  the  purchase 
thereof,  $34,500,  was  paid  out  of  community  funds;  that  the 
deed  dated  December  23,  1904,  whereby  M.  Bekins,  in  consid- 
eration of  $10,  conveyed  the  property  to  his  wife,  Kate  Bekins, 
was  intended  by  M.  Bekins  to  hinder,  delay,  and  defraud  his 
creditors,  and  especially  the  respondents  herein;  that  at  the 
time  of  making  said  conveyance  M.  Bekins  had  no  other  prop- 
erty out  of  which  respondents'  judgment  could  be  made. 

Appellant  attacks  all  of  these  findings,  asserting  that  they 
are  not  justified  by  the  evidence.  Section  162,  Civil  Code, 
defines  the  separate  property  of  the  wife  as  being  "all  prop- 
erty owned  by  her  before  marriage,  and  that  acquired  after- 
ward by  gift,  bequest,  devise  or  descent,  with  the  rents,  is- 
sues and  profits  therefrom."  Section  163,  Civil  Code,  like- 
wise defines  the  separate  property  of  the  husband.  All  other 
property  than  that  designated  in  said  sections  162  and  163, 
acquired  after  marriage  *'by  either  husband  or  wife,  or  both, 
is  community  property."  (Civ  Code,  sec.  164.)  As  this  last 
section  stood  prior  to  the  amendment  of  1889,  property  con- 
veyed to  the  wife  during  coverture  was  presumed  to  be  com- 
munity property.  {Morgan  v.  Lones,  78  Cal.  58,  [20  Pac. 
248] ;  Davis  ▼.  Oreen,  122  Cal.  364,  [59  Pac.  9].)  As  such 
it  was  under  the  control  of  the  husband  and  might  be  mort- 
gaged by  him  or  subjected  to  the  payment  of  his  debts  re- 
gardless of  the  fact  that  it  stood  of  record  in  the  name  of  the 
wife.  {Davis  v.  Green,  122  Cal.  364,  [59  Pac.  9] ;  Schuyler 
V.  Brought  on,  70  Cal.  282,  [11  Pac.  719].)  This  presump- 
tion could  be  overcome  by  evidence  that  the  consideration 
paid  for  the  property  was  the  separate  funds  of  the  wife. 
The  amendment  of  1889  changed  this  presumption  by  adding 


June,  1907.]  Bbkins  v,  Dieterlb.  693 

the  following  provision  to  section  164:  **But  whenever  any 
property  is  conveyed  to  a  married  woman  by  an  instrument 
in  writing,  the  presumption  is  that  the  title  is  thereby  vested 
in  her  as  her  separate  property."  This  presumption,  like  the 
one  existing  before  the  amendment,  is  not  conclusive,  but  may 
be  overcome  by  extrinsic  evidence  showing  the  consideration 
for  the  property  to  have  been  paid  out  of  the  community 
funds;  and  when  such  fact  is  established  the  property,  not- 
withstanding it  stands  in  the  name  of  the  wife,  is  subject  to 
the  control  of  the  husband  aud  is  liable  for  the  community 
debts.  The  presumption  of  a  separate  estate  created  in  Kate 
Bekins  by  the  conveyance  from  M.  Bekins  is  overcome  by  the 
evidence,  which  clearly  shows  the  property  to  have  been  pur- 
chased with  community  funds.  She  testifies:  **I  drew  it  (the 
$34,500  paid  for  the  lots)  from  the  moneys  of  the  Bekins 
Van  and  Storage  Company.*'  **It  was  taken  out  of  the  busi- 
ness of  the  Van  and  Storage  Company."  The  consideration 
paid  for  the  property  did  not  represent  the  earnings  of  the 
wife,  but  of  the  community  business.  The  fact  that  she.  as 
the  ''man  of  the  family,"  had  active  charge  of  the  business 
did  not  affect  its  character  as  community  property.  Be- 
sides, her  services  and  earning  power  were  as  much  a  part 
of  the  marital  community  capital  as  that  of  the  husband. 
**The  services  of  the  wife  are  a  part  of  the  earning  power  of 
the  community,  and  the  earnings  received  for  her  services 
constitute  community  property  as  much  as  do  the  earnings 
received  for  the  services  of  the  husband."  {Martin  v.  South- 
ern Pac,  Co.,  130  Cal.  285,  [62  Pac.  515] ;  Smith  v.  Furnish, 
70  Cal.  424,  [12  Pac.  392].)  The  evidence  justified  the  court 
in  finding  that  the  real  estate  levied  on  was  commimity  prop- 
erty. 

The  evidence  in  support  of  the  finding  that  the  conveyance 
was  made  with  intent  to  defraud  Minnie  and  William  Dieterle 
is  likewise  sufficient.  The  uncontradicted  facts  are  that  judg- 
ment was  rendered  against  M.  Bekins  on  December  23,  1904, 
on  the  afternoon  of  which  day  he,  unknown  to  his  wife, 
voluntarily  and  without  consideration  therefor  (other  than 
$10)  executed  and  filed  for  record  a  deed  which  purported 
to  convey  property  of  the  value  of  $34,500,  and  which  appel- 
lant testified  was  all  the  property  he  owned.  Is  not  the  in- 
ference from  these  facts  irresistible  that  he  intended  to  place 
the  property  beyond  the  reach  of  respondents'  judgment!    No 
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rational  mind  could  reach  any  other  conclusion  than  that 
found  by  the  court  (Judson  ▼•  Lyford,  84  CaL  505,  [24 
Pac.  286],) 

Section  3439,  Civil  Code,  provides:  "Every  transfer  of 
property  or  charge  thereon  made,  every  obligation  incurred, 
and  every  judicial  proceeding  taken,  with  intent  to  delay 
or  defraud  any  creditor  or  other  person  of  his  demands,  is 
void  against  all  creditors  of  the  debtor,  and  their  successors 
in  interest,  and  against  any  person  upon  whom  the  estate 
of  the  debtor  devolves  in  trust  for  the  benefit  of  others  than 
the  debtor/*  The  court  found  that  prior  to  the  execution 
of  the  deed  in  question  respondents  were  creditors  of  M. 
Bekins,  and  that  the  transfer  of  his  property  to  his  wife  was 
made  with  the  intent  to  hinder,  delay  and  defraud  them  in 
the  collection  of  their  claim.  Under  these  findings  the  con- 
veyance was  void  as  against  respondents,  and  as  to  their 
judgment  the  title  and  ownership  of  the  property  remained 
in  M.  Bekins  as  fully  as  though  no  transfer  had  been  at- 
tempted. "A  void  thing  is  as  no  thing."  The  deed  was  a 
nullity.  ''As  against  the  fraudulent  transferee,  the  creditor 
may  seize  the  property,  whether  real  or  personal,  as  that 
of  the  fraudulent  vendor,  and  may  proceed  to  sell  it  under 
execution."  (1  Freeman  on  Executions,  sec.  136.)  In  BuU 
V.  Ford,  66  Cal.  176,  [4  Pac.  1175],  the  court,  in  discussing 
a  transfer  made  with  fraudulent  intent,  said:  "'The  convey- 
ance to  defendant  being  void,  as  against  Alvarado's  creditors, 
the  creditors  were  authorized  to  levy  upon  and  seU  the  prop- 
erty as  if  no  conveyance  had  ever  been  made  by  their  debtor." 
(Judson  V.  Lyford,  84  Cal.  505,  [24  Pac.  286] ;  First  Nat. 
Bank  v.  Maxwell,  123  Cal.  360,  [69  Am.  St.  Eep.  64,  55  Pac. 
580] ;  Hemenway  v.  Thaxter,  150  Cal.  737,  [90  Pac.  116] ; 
Btdl  V.  Bray,  89  Cal.  300,  [26  Pac.  873].) 

The  intent  to  defraud  existing  creditors  being  established, 
the  question  as  to  the  debtor  having  other  property  becomes 
immaterial  for  the  reason  that  the  attempted  transfer  as  to 
such  creditors  is  void.  '^  Indeed,  it  matters  not,  where  per- 
sonal intent  to  defraud  is  shown,  that  the  fraudulent  con- 
veyance, if  allowed  to  stand,  would  not  harm  anyone,  by  rea- 
son of  the  fact  that  the  debtor  has  other  property  ample  in 
amount  within  the  reach  of  his  creditors."  (2  Bigelow  on 
Fraud,  p.  393.)  ''A  rich  man  may  make  a  fraudulent  deed 
aa  well  as  one  who  is  insolvent"     {Eager  v.  Shindler,  29 
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Cal.  60.)  It  therefore  follows  that  the  ruling  of  the  court 
in  permitting  respondents  to  file  an  amendment  to  their  an- 
swer pending  trial,  whereby  they  alleged  the  insolvency  of 
M.  Bekins,  was  at  most  harmless  error.  Adopting  appellant's 
yirw  of  its  importance,  it  was  clearly  within  the  discretion 
of  the  court  and  no  abuse  of  discretion  appears.  In  support 
of  her  contention  that  it  must  be  shown  that  the  debtor  had 
no  other  property,  not  only  at  the  time  of  the  transfer,  but 
at  the  time  of  the  levy  of  execution  thereon,  appellant  cites 
Albertoli  v.  Branham,  80  Cal.  631,  [13  Am.  St.  Rep.  200,  22 
Pac.  404],  which  seems  to  support  her  contention.  The  point 
involved  there,  however,  was  the  sufficiency  of  the  allegations 
of  an  answer  which  did  not  allege  the  transfer  to  have  been 
made  without  consideration,  nor  that  the  debtor  did  not  have 
other  property  sufficient  to  satisfy  his  debts.  The  learned 
judge  who  wrote  that  opinion  made  no  reference  to  section 
3439,  Civil  Code.  In  our  judgment,  it  is  opposed  to  direct 
statutory  provision  contained  in  section  3439,  Civil  Code,  and 
contrary  to  later  judicial  expression  of  the  supreme  court 
wherein  it  is  held  in  substance  {First  Nat.  Bank  v.  Maxwell, 
123  Cal.  360,  [69  Am.  St.  Rep.  64,  55  Pac.  580]) :  If  the 
fraudulent  intent  is  found  to  exist,  the  conveyance  is  void, 
notwithstanding  the  debtor  has  other  property  ample  in 
amount  to  satisfy  his  creditors. 

The  judgment  and  order  are  affirmed. 

Allen,  P.  J.y  and  Taggart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  3,  1907. 
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[CLt.    No.  275.    Tint  Appellate  DiBtriet— J'line  6,  1907.] 

ROBERT  WHITTLE,  Respondent,  v.  ANNIE  WHITTLE. 
Sued  aa  ANNE  WHITTLE,  AppeUant 

Husband  and  Wm — ^Desektion — ^Usb  bt  Witb  of  Husband's  Monvt 
FOB  Support — ^Aotion  fob  Beoovebt  not  Maintainable. — ^A  hus- 
band ie  bound  to  support  hie  wife,  and  where  he  has  deserted  her 
without  just  cause,  and  provides  her  with  no  means  of  support,  she 
is  entitled  to  use  the  monej  of  the  husband,  which  comes  lawfully 
in  her  hands,  with  which  to  provide  herself  with  the  necessaries  of 
life,  and  in  such  case  equity  and  good  conscience  will  not  permit 
the  husband  to  recover  the  money  from  her  as  had  and  received  to 
his  use. 

Id. — Tbial — Pleadings  Missing  fbom  Files — ^Pbactioe. — ^Where  at  the 
trial  the  pleadings  are  missing  from  the  files,  the  correct  practice 
would  be  either  to  find  the  originals,  or  supply  copies.  Where  they 
appear  in  the  record,  no  injury  appears  in  causing  the  trial  to  pro- 
ceed without  their  presence. 

Id. — Action  tor  Monet  Had  and  Received — Statute  of  Liicitations. — 
An  action  for  money  had  and  received  dates  only  from  receipt 
of  the  money,  and  the  fact  that  it  was  received  upon  a  note  since 
outlawed    cannot  affect  the  statute  of  limitations. 

Id. — ^Notb  Payable  to  Husband  and  Wife — Suit  bt  Husband — ^De- 
fense— Payment  to  Wife — Fobmeb  Judgment  not  a  Bar. — Where 
the  note  was  payable  to  both  husband  and  wife,  and  in  a  former  suit 
thereon  by  the  husband  to  collect  the  note,  in  which  the  wife  was 
made  a  defendant,  a  defense  by  the  payee  that  he  had  paid  the  note 
to  the  wife  as  one  of  the  payees,  in  which  judgment  was  given  to 
the  wife,  such  former  judgment  cannot  constitute  a  bar  to  an  action 
by  the  husband  against  the  wife  for  money  had  and  received. 

Id. — Equitable  Defense  to  Money  Had  and  Received. — ^The  general 
principle  is  that  in  an  action  of  money  had  and  received  the  de- 
fendant may  show  any  facts  that  entitle  him  to  retain  the  money 
on  legal  or  equitable  ground,  and  if  the  right  of  the  defendant  to 
retain  the  money  is  equal  to  that  of  the  plaintiff,  the  defendant 
must  prevail.  In  an  action  by  the  husband  against  the  wife  for 
money  had  and  received,  it  was  error  to  refuse  to  allow  her  to  prove 
in  defense  that  the  husband  had  willfully  deserted  her,  without  just 
cause,  and  that  the  money  received  was  necessarily  expended  by  her 
for  the  necessaries  of  life. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    Frank  H.  Kerrigan,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  oourt 

J.  G.  Bates,  for  Appellant 

P.  J.  Mogan,  and  M.  S.  Eisner,  for  Respondent 

COOPER,  P.  J.— The  complaint  alleges  that  the  plaintiff 
and  defendant  are  husband  and  wife,  but  that  they  have  been 
living  separate  and  apart  since  August,  1893;  that  in  No- 
vember, 1893,  the  defendant  received  $1,097.60  to  and  for 
the  use  of  plaintiff ;  that  said  money  was  partly  the  separate 
property  of  plaintiff  and  partly  community  property,  and 
that  defendant  has  not  paid  the  same  nor  any  part  thereof. 

The  answer  alleges  that  all  the  money  received  by  the  de- 
fendant was  received  by  her  as  the  wife  of  the  plaintiff,  and 
was  necessarily  used  by  her  for  the  necessaries  of  life,  for 
her  board  and  maintenance,  after  plaintiff  had  willfully  de- 
serted and  separated  from  her  without  just  cause. 

The  cause  was  tried,  findings  filed,  and  judgment  thereupon 
entered  for  plaintiff. 

This  appeal  is  from  the  judgment  and  the  order  denying 
defendant's  motion  for  a  new  trial. 

Several  errors  are  assigned  and  argued  in  appellant's  brief, 
which  we  will  notice  in  the  order  in  which  they  are  discussed. 

It  is  claimed  that  error  was  committed  in  trying  the  case 
without  the  pleadings  being  before  the  court.  It  appears 
from  the  bill  of  exceptions  that  the  plaintiff's  attorney  stated 
to  the  court  that  the  papers  in  the  case  were  missing  from 
the  files,  but  that  he  had  copies  that  he  could  supply  in  case 
the  originals  were  not  found.  Defendant's  attorney  objected 
to  proceeding  with  the  case  until  the  original  papers  were 
produced  or  other  papers  substituted  in  lieu  thereof.  The 
court  overruled  the  objection,  and  the  trial  proceeded.  The 
correct  practice  would  have  been  to  find  the  originals  or  sup- 
ply copies  before  the  trial  of  the  case,  but  that  may  have 
been  done.  The  pleadings  are  now  here  as  a  part  of  the  record, 
and  it  does  not  appear  that  they  are  not  the  original  docu- 
ments, nor  does  it  appear  that  they  were  not  found  and  used 
during  the  trial.  No  further  question  appears  to  have  been 
raised  concerning  them,  and  no  injury  to  defendant  is  made 
to  appear. 
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The  plaintiff  offered  in  evidence  a  note  for  $924.60,  dated 
February  19,  1891,  made  by  Mary  D.  Carpenter  and  payable 
to  plaintiff  and  defendant.  To  this  the  defendant  objected 
upon  several  grounds,  among  others  that  it  was  not  admissible 
under  the  pleadings,  and  that  it  appeared  to  be  barred  by  the 
statute  of  limitations.  The  court  overruled  the  objection. 
The  ruling  of  the  court  was  not  erroneous.  The  complaint 
alleges  that  the  money  was  received  from  Mary  D.  Carpenter. 
The  note  was  only  used  to  refresh  the  memory  of  defendant, 
who  was  being  examined  as  a  witness  for  plaintiff.  She  was 
asked  if  she  collected  any  part  of  the  said  note,  and  she  an- 
swered that  she  did  collect  one-half  of  it — $462.30 — about 
November  3,  1893.  This  was  the  basis  of  the  judgment  en- 
tered up  for  plaintiff.  The  question  under  investigation  was 
as  to  the  fact  of  defendant  receiving  the  money,  and  the  date 
when  it  was  received. 

The  defendant,  by  way  of  estoppel,  offered  in  evidence  the 
judgment  and  judgment-roll  in  a  former  suit  in  the  superior 
court  of  the  city  and  county  of  San  Francisco,  in  which  the 
present  plaintiff  was  plaintiff,  and  the  present  defendant  and 
Mary  D.  Carpenter  were  defendants,  the  action  being  to  re- 
cover judgment  upon  the  promissory  note  hereinbefore  re- 
ferred to.  The  court  sustained  the  plaintiff's  objection  to 
said  judgment-roll,  to  which  ruling  the  defendant  excepted, 
and  now  claims  that  the  court  erred  in  so  doing.  Without 
regard  to  the  question,  discussed  in  the  briefs,  as  to  the  estop- 
pel not  having  been  pleaded  in  the  answer,  we  are  of  opinion 
that  the  judgment  was  not  admissible.  The  former  suit  was 
between  the  same  parties,  but  the  question  involved  and  the 
issue  under  investigation  was  not  the  same.  That  was  an  ac- 
tion to  recover  the  amount  of  the  promissory  note  against 
Mary  D.  Carpenter,  the  maker  thereof.  The  present  defend- 
ant was  made  a  defendant  in  the  former  action  bcause,  as 
alleged,  she  would  not  consent  to  become  plaintiff.  She  was 
one  of  the  parties  to  whom  the  note  was  payable,  and  no  judg- 
ment was  asked  against  her.  The  court  in  the  former  suit 
found  that  defendant  Mary  D.  Carpenter  had  paid  the  said 
note  to  this  defendant.  Judgment  was  accordingly  entered 
for  the  defendants  in  such  former  suit  The  fact  that  it  was 
adjudged  and  declared  in  such  former  suit  that  the  plaintiff 
could  not  recover  upon  the  note,  for  the  reason  that  the 
maker  of  the  note  had  paid  it  to  one  of  the  payees,  was  not  an 
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adjudication  that  the  plaintiff  could  not  maintain  an  action 
against  the  joint  payee  who  had  received  the  money.  Upon 
discovering  that  the  note  had  been  paid  to  defendant,  he 
had  the  right  to  bring  an  action  for  money  had  and  received 
to  his  use.  The  statute  of  limitations  in  such  case  would  not 
begin  to  run  until  the  money  was  received  by  defendant.  In 
order  to  constitute  an  estoppel  the  former  judgment  must 
have  been  between  the  same  parties,  in  the  same  right,  in 
regard  to  the  same  subject  matter,  and  must  necessarily  have 
involved  the  determination  of  the  same  fact,  to  prove  or  dis- 
prove which  it  is  introduced  in  evidence.  (Laguna  Drainage 
Dist.  V.  Charles  Martin  Co,,  5  Cal.  App.  166,  [89  Pac.  933].) 

We  come  now  to  the  important  question  in  the  case,  and  the 
one  which,  in  our  view,  necessitates  a  reversal.  The  answer, 
as  has  been  shown,  alleges  that  the  money  was  received  by 
the  defendant  as  the  wife  of  the  plaintiff,  and  had  been  used 
by  her  for  the  necessaries  of  life  after  the  plaintiff  had  de- 
serted her  and  left  her  without  means.  In  receiving  the 
money  defendant  was  guilty  of  no  wrong.  The  note  by  its 
terms  was  payable  to  her  as  one  of  the  payees.  She  received 
it  as  lawfully  as  if  she  had  received  it  from  the  hands  of  her 
husband.  She  had  the  right  to  use  it,  because  she  was  the 
wife  of  the  plaintiff,  and  he  was  liable  for  her  support  and 
maintenance,  and  had  left  her  without  means.  While  the  de- 
fendant was  upon  the  stand  as  plaintiff's  witness,  and  after 
she  had  testified  to  receiving  the  money,  her  counsel  asked 
her  in  cross-examination  what  she  did  with  it.  Counsel  for 
plaintiff  objected  to  the  question  on  the  ground  that  it  was 
incompetent,  irrelevant  and  immaterial,  and  not  cross-exam- 
ination. The  court  sustained  the  objection,  to  which  defend- 
ant's counsel  duly  excepted. 

After  the  plaintiff  rested,  the  defendant  took  the  witness- 
stand  in  her  own  behalf,  and  was  again  asked  by  her  counsel 
flie  same  question.  The  same  objection  was  made  as  to  the 
competency,  relevancy  and  materiality  of  the  question,  fol- 
lowed by  the  same  ruling.  She  was  then  asked  if  she  was 
living  with  plaintiff,  and  if  the  plaintiff  had  contributed  any- 
thing to  her  support  for  the  past  eight  years.  These  ques- 
tions were  objected  to  by  the  plaintiff  as  being  incompetent, 
irrelevant  and  immaterial,  and  the  objections  were  sustained. 
The  ruling  was  thus  clearly  made  that  the  defendant  coukl 
not  show  that  she  had  used  the  money  for  the  necessaries  of 
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life  after  the  plaintiff  had  willfully  deserted  and  abandoned 
her,  leaving  her  without  means.  It  appears  clear  to  us  that 
if  the  money  had  come  into  the  hands  of  the  defendant  while 
plaintiff  and  defendant  were  living  together  as  husband  and 
wife,  and  that  the  plaintiff,  during  the  time  they  were  so 
living  together,  necessarily  used  the  money  for  the  family, 
or  for  the  necessaries  of  life,  the  plaintiff  could  not  recover. 
There  is  no  difference  in  principle  between  the  facts  of  the 
present  case  as  alleged  in  the  answer.  The  defendant,  al- 
though deserted,  was  still  the  wife  of  plaintiff.  In  law  she 
was  part  of  his  family.  He  had  not  been  released  from  the 
legal  obligations  resting  upon  him.  He  could  not,  by  wrong- 
fully deserting  the  defendant,  take  advantage  of  his  own 
wrong.  He  certainly  ought  not  to  be  in  a  better  legal  posi- 
tion by  reason  of  his  desertion  than  he  would  be  if  still  liv- 
ing with  defendant.  By  the  marriage  plaintiff  contracted  the 
obligation  of  supporting  defendant  (Civ.  Code,  sees.  155. 
174.)  It  was  said  by  the  supreme  court  in  Oalland  v.  Oalland, 
38  Cal.  266 :  '^Amongst  other  rights  secured  to  the  wife  is  the 
right  to  be  suitably  supported  and  maintained  by  the  husband 
according  to  his  means  and  station.  If  he  fails  or  refuses  to 
provide  such  support  for  her,  the  law  authorizes  her  to  pur- 
chase from  others,  on  the  credit  of  her  husband,  whatever  is 
necessary  for  her  maintenance  and  suitable  to  her  station  in 
life.  There  can  be  no  diversity  of  opinion  on  this  point, 
which  is  thoroughly  well  settled."  If  the  law  authorizes  the 
wife,  in  case  of  the  failure  of  the  husband  to  provide  for  her, 
to  purchase  from  others,  and  holds  him  responsible,  is  there 
any  reason  in  law  or  morals  why  she  could  not  use  the  money 
in  her  hands  for  the  same  purpose  t  Can  it  be  said  that  the 
husband  in  such  case  may  recover  the  money  from  the  wife, 
and  then  in  turn  the  merchant  who  furnishes  her  with  the 
necessaries,  recover  from  the  husband  t  In  Livingston  t.  Sur 
perior  Court,  117  Cal.  633,  [49  Pac.  836],  it  was  held  that, 
under  section  155  of  the  Civil  Code,  where  a  husband  has 
no  separate  property,  and  there  is  no  community  prop- 
erty, and  the  husband  is  unable,  by  reason  of  infirmity, 
to  support  himself,  an  action  would  lie  to  compel  the  wife 
to  support  him  out  of  her  separate  property.  In  that 
case,  Oalland  v.  Oalland,  supra,  is  approved  and  followed  and 
the  statutory  liability  of  the  husband  and  wife  discussed. 
It  thus  appears  beyond  question  that  if  the  answer  is  true, 
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the  plaintiff  was  liable  for  the  support  of  the  defendant. 
The  action  for  money  had  and  received  lies  to  recover  money 
to  which  plaintiff  is  entitled,  and  which  in  justice  and  equity 
the  defendant  ought  to  refund  to  the  plaintiff,  and  which  de- 
fendant cannot  with  a  good  conscience  retain.  (Bouvier's 
Law  Dictionary,  under  heading  "Money  had  and  received," 
and  authorities  cited;  Sacramento  County  v.  Southern  Pac. 
Co.,  127  Cal.  217,  [59  Pac.  568,  825].)  It  was  held  in  the 
latter  case  that  the  plaintiff  could  not  recover  money  which 
had  been  paid  to  defendant  in  good  faith  but  upon  a  void 
contract.  That  in  equity  and  good  conscience  the  plaintiff 
was  not  entitled  to  the  money,  although  the  defendant  could 
not  in  law  have  recovered  the  money  upon  the  illegal  con- 
tract* 

The  general  principle  is  that  in  this  kind  of  action  the  de- 
fendant may  show  any  facts  that  entitle  him  to  retain  the 
money,  either  upon  legal  or  equitable  grounds.  The  right  of 
the  defendant  need  not  necessarily  be  better  than  that  of  the 
plaintiff.  If  it  is  equal  thereto,  the  defendant  must  prevail. 
(4  Wait's  Actions  and  Defenses,  p.  511,  and  cases  cited; 
Boone  on  Code  Pleading,  sec.  171.) 

Our  conclusion  is  that  the  defendant  had  the  right  to  show 
by  way  of  defense  that  she  was  the  wife  of  the  plaintiff;  that 
plaintiff  had  deserted  her,  leaving  her  without  means;  that 
the  money  came  lawfully  into  her  possession,  and  was  neces- 
sarily used  by  her  for  her  support  and  maintenance.  In 
such  case  equity  and  good  conscience  will  not  permit  the  plain- 
tiff to  recover. 

The  views  herein  expressed  make  it  unnecessary  to  pass 
upon  other  questions  argued  in  the  briefs.  The  judgment 
and  order  are  reversed. 

Hally  J.,  and  Kerrigan,  J^  concurred* 
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[dr.    No.  848.    Second  Appellate  IMitriet.— Jime  T,  1907.] 

HERCULES    OIL   REPINING  COMPANY,  Appellant,  ▼. 
GEORGE  HOCENELL  et  al.,  Respondenti. 

OOBPOKATIOMS — ^LlABILXTT   OV   DISIOTOS8 — ^IflSAPFBOPBIATIOH    OV  MONIT 

BT  President  not  PBoyxi>— Nonsuit.— The  liability  of  tho  direeton 
of  a  corporation  for  misappropriation  of  mon^  bj  the  preridant 
of  the  corporation  is  limited  strictly  to  mon^  proved  to  haye  been 
misappropriated  bj  him;  and  in  an  action  by  the  corporation  to 
enforce  such  liability,  where  the  eridence  fails  to  show  that  the 
president  misappropriated  any  moneys  belonging  to  the  eorpom- 
tion,  a  nonsuit  was  properly  gianted. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loa 
Angeles  County.    D.  E.  Trask,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  B.  Drake,  and  Jones  ft  Drake,  for  Appellant 

A.  M.  Cates,  and  George  A  Corbin,  for  Respondents. 

TAGGART,  J. — ^This  is  an  action  to  recover  from  defend- 
ants,  as  directors  of  the  corporation  plaintiff,  moneys  of  the 
corporation  alleged  to  have  been  embezzled  and  misappro- 
priated by  an  officer  of  the  corporation  during  the  term  of 
office  of  said  directors.  The  officer  who  was  charged  with 
the  misappropriation  (defendant  Hocknell)  was  not  before 
the  court,  but  the  other  defendants  appeared  and  defended, 
and  as  to  them,  and  each  of  them,  the  court  granted  a  mo- 
tion for  a  nonsuit. 

Plaintiff  appeals  from  the  judgment  and  presents  a  bill 
of  exceptions  on  the  ruling  of  the  court  granting  the  nonsuit 

The  charge  against  Hocknell,  as  president,  rests  upon  the 
following  facts,  to  wit:  On  November  25,  1902,  the  board 
of  directors  of  plaintiff  adopted  a  resolution  authorizing  and 
empowering  the  defendant,  B.  L.  Vickrey,  as  secretary  of  the 
company,  to  sell  and  dispose  of  all  the  remaining  treasury 
stock  of  plaintiff  (being  130,000  shares  of  the  par  value  of 
$1  per  share)  at  the  best  price  obtainable  in  the  market 
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November  26,  1902,  thirteen  certificates  (Nos.  1718  to  1730, 
inclusive)  of  said  stock  for  10,000  shares  each,  were  issued 
to  C.  Walton  Cannon,  a  broker  in  New  York  City,  and  for- 
warded to  him  for  sale.  He  did  not  sell  any  of  the  stock, 
but  under  date  of  August  31,  1903,  an  entry  was  made  in 
the  books  of  the  company  by  the  bookkeeper,  at  the  direc- 
tion of  Hocknell,  in  the  name  of  W.  H.  Cannon  (conceded  to 
be  intended  for  C.  Walton  Cannon) :  ''To  Capital  Account, 
130,000  shares  of  the  capital  stock  of  Hercules  Oil  Befining 
Company,  two  cents;  See  Minutes  of  meeting  of  Board  of 
Directors,  11,  25,  1902,  $2,600.00. '* 

Hocknell  procured  the  stock  certificates  from  Cannon  per- 
sonally while  in  New  York  City  at  least  as  early  as  June  15, 
1903,  and  "when  he  returned  from  the  east"  told  the  secre- 
tary of  the  company  that  he  (Hocknell)  had  bought  the  stock 
at  two  cents  a  share  and  ''turned  in  $2,600  for  the  stock." 
He  did  not  say  who  he  bought  it  from,  but  the  secretary  (who 
was  empowered  to  sell)  testified  that  he  considered  he  (the 
secretary)  had  sold  the  stock  to  Hocknell  at  two  cents  per 
share,  that  being  the  best  price  obtainable  at  the  time,  and 
because  the  company  needed  the  money.  He  further  testi- 
fied: "I  felt  I  was  doing  the  company  a  favor  to  get  two 
cents  for  the  stock,"  and  that  "there  would  soon  be  an  as- 
sessment on  the  stock  of  ten  or  fifteen  cents  a  share."  There 
was  no  transfer  of  any  of  the  Cannon  stock  to  Hocknell  on 
the  books  of  the  corporation. 

In  the  latter  part  of  1902,  or  the  first  of  1903,  Hocknell 
sold  to  Alexander  Campbell  25,000  shares  of  the  capital 
stock  of  the  Hercules  Oil  Befining  Company,  and  received 
$5,000  cash  therefor.  On  June  15,  1903,  Hocknell  forwarded 
from  Ocean  Park  three  certificates  of  stock,  one  (No.  1762) 
for  7,105  shares  in  the  name  of  George  Hocknell,  two  (1718 
and  1719)  for  10,000  shares  in  the  name  of  Walter  Cannon. 
Later,  September,  1903,  three  certificates  in  the  name  of 
Campbell  for  5,000,  10,000  and  10,000  shares,  respectively, 
were  substituted  for  the  original  certificates. 

About  the  same  time  Campbell  purchased,  Fred  A.  Pennell 
also  bought  from  Hocknell  1,000  shares  for  which  he  paid 
$200  cash,  and  by  letter  dated  at  Ocean  Park  on  June  15, 
1903,  received  a  certificate  for  it  in  the  name  of  Oeorge  Hock- 
nell. Later  on,  September  10,  1903,  he  received  a  certificate 
in  his  own  name  in  lieu  of  the  Hocknell  one. 
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Thomas  B.  McPherson,  on  October  25,  1901,  bought  6,250 
shares  of  stock  from  George  Hocknell  and  paid  him  $1,250  for 
them,  and  again  on  the  twenty-third  day  of  January,  1903, 
made  another  purchase  of  a  similar  amount  for  the  same  price. 
The  first  certificates  of  stock  sent  to  him  were  in  his  name,  and 
bore  date  September  3,  1903.  Each  block  of  stock  was  paid 
for  on  the  date  of  its  purchase. 

Mr.  J.  W.  Hupp  bought  10,000  shares  of  stock  from  Hoct 
nell  and  paid  $2,000  cash  for  them,  but  does  not  give  the 
date  of  purchase.  The  stock  certificate  was  issued  in  his 
name  and  received  about  September  6,  1903.  The  circum- 
stances appear  to  justify  the  inference  that  this  purchase 
was  made  about  the  same  time  that  Campbell  and  Pennell  pur- 
chased. 

All  of  these  purchasers  bought  from  Hocknell  and  knew 
nothing,  apparently,  of  whether  the  stock  purchased  was 
treasury  stock  or  stock  belonging  to  Hocknell.  The  evidence 
does  not  disclose  how  much  of  the  residue  of  the  600,000 
shares  of  the  capital  stock  of  the  corporation  was  held  or 
owned  by  Hocknell,  either  at  the  time  of  sale  or  the  time  of 
delivery  of  the  stock  sold  by  him.  The  books  of  the  com- 
pany show  that  the  certificates  for  the  48,500  shares  issued 
to  these  four  purchasers  in  their  respective  names  in  Sep- 
tember, 1903,  were  all  by  transfer  and  cancellation  of  the 
Cannon  certificates  to  that  amount,  and  that  the  residue  of 
the  130,000  shares,  81,500  shares,  was  sold  to  one  B.  M.  Frees. 
The  latter  sale  is  not  material  to  this  action. 

The  time  at  which  the  secretary  accepted  Hocknell  ^s  declara- 
tion that  he  had  bought  the  stock,  at  a  sale  thereof,  is  stated 
with  much  uncertainty  in  the  testimony.  ''Sometime  in 
July,  if  I  remember  correctly,"  and  ''after  he  returned  from 
the  east  with  the  stock,"  cover  Mr.  Vickrey's  recollection  of 
the  matter.  The  letter  from  Hocknell  to  Campbell  shows 
he  had  the  Cannon  certificates  at  Ocean  Park  as  early  as 
June  15,  1903,  and  was  assuming  to  deal  with  them  as  his 
own.  There  was  nothing  on  the  books  of  the  company  until 
August  31, 1903,  to  show  that  he  (or  anyone  else)  had  bought 
them. 

It  is  admitted  that  the  motiou  for  a  nonsuit  was  properly 
granted  upon  the  first  cause  of  action,  which  counted  on  a 
participation  of  the  other  defendants  with  Hocknell  in  the 
transactions  complained  of,  but  appellant  claims  that  there 
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was  a  sufficient  showing  made  of  the  liability  of  the  defend- 
ants other  than  Hocknell,  under  section  3  of  article  XII  of 
the  constitution  of  the  state  of  California  to  avoid  the  grant- 
ing of  a  nonsuit  as  to  such  defendants  on  the  second  cause 
of  action. 

The  section  of  the  constitution  invoked  merely  makes  the 
directors  sureties  for  their  fellow-directors  and  for  the  of- 
ficers of  the  corporation  for  *' moneys/'  when  so  misappro- 
priated as  to  make  the  officer  misappropriating  liable,  and 
authorizes  the  creditors  and  stockholders  to  sue,  etc.  The 
section  is  not  penal  in  the  technical  sense,  as  it  aUows  no 
recovery  as  a  punishment,  but  only  to  compensate  for  a  loss. 
But  the  liability  created  is  that  of  suretyship,  in  which  the 
innocent  always  suffers  for  the  guilty,  and  therefore  the 
surety  may  always  stand  upon  the  very  letter  of  his  bond. 
For  this  reason  the  liability  must  be  limited  strictly  to  moneys 
misappropriated.  {Winchester  v.  Howard,  136  Cal.  444,  [89 
Am.  St.  Bep.  153,  64  Pac.  692,  69  Pac.  77].) 

The  allegation  of  the  complaint  is  to  the  effect  that  said 
defendant  Hocknell  did,  on  or  about  January  15,  1903,  mis- 
appropriate the  sum  of  $8,730  of  plaintiff  ^s  funds. 

The  evidence  to  support  this  shows  that  in  the  latter  part 
of  1902,  or  the  first  part  of  1903,  Hocknell  received  from 
Campbell  $5,000,  from  Pennell  $200  and  from  Hupp  $2,000. 
That  he  received  $1,250  from  McPherson  in  October,  1901, 
and  $1,250  in  January,  1903.  (The  October,  1901,  payment 
by  McPherson  is  apparently  not  included  in  the  sums  aJleged 
to  have  been  misappropriated.)  At  this  time  the  Cannon 
stock  was  in  New  York  City  in  the  hands  of  Cannon  for 
sale,  subject  to  the  direction  of  the  secretary  of  the  company. 
The  first  connection  between  Hocknell  and  this  stock  appears 
when  he,  on  June  15,  1903,  assumed  to  send  two  of  the 
certificates  therefor  (1718  and  1719)  from  Ocean  Park  to 
Campbell  on  account  of  the  sales  of  stock  made  to  the  latter 
about  five  or  six  months  before.  If  Vickrey's  fiixing  of  dates 
is  correct,  the  next  is  when  he  told  Vickrey  he  had  bought 
the  Cannon  stock,  and  the  latter  accepted  him  as  the  pur- 
chaser thereof,  after  his  return  from  the  east  about  July. 
The  circumstances  surrounding  these  transactions  might  jus- 
tify a  finding  that  the  return  mentioned  was  at  least  as  early 
as  June  15, 1903,  thus  accounting  for  the  stock  being  in  Hock- 
nell's  possession  on  that  date  after  he  had  purchased  it. 

§  GsL  App.— 45 
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Giving  the  inconsistency  between  the  assumption  of  owner- 
ship of  the  stock  by  Hocknell,  June  15,  1903,  and  Vickrey's 
testimony  that  it  was  in  July,  all  the  consideration  rationally 
possible,  and  it  cannot  be  said  that  the  trial  court  should 
have  done  more  than  to  hold  for  the  purpose  of  the  nonsuit 
that  Hocknell  took  control  of  the  Cannon  stock  as  early  as 
June  15,  1903.  We  find,  then,  that  he  sold  stock  of  the 
Hercules  Oil  Company  at  twenty  cents  in  January,  and  that 
about  five  months  thereafter  he  used  the  treasury  stock  of 
the  corporation,  for  which  he  paid  but  two  cents  per  share 
to  the  company,  to  make  delivery  on  such  sales.  The  date 
of  the  purchase  from  the  secretary  was  either  in  June  or 
July,  and  some  uncertainty  exists  as  to  whether  he  made  this 
purchase  before  or  after  he  had  used  the  stock  for  the  purpose 
named.  This  stock  was  never  registered  in  the  name  of  Hock- 
nell in  the  books  of  the  company,  but  transferred  to  Hock- 
nell's  vendees  upon  cancellation  of  the  Cannon  certificates, 
and  a  record  of  the  purchase  of  the  stock  in  Cannon's  name 
did  not  appear  upon  the  books  until  August  31,  1903. 

Conceding  that  the  lack  of  certainty  in  the  evidence  as  to 
the  transactions  from  June  to  September  was  sufficient  to 
arouse  a  suspicion  or  put  the  company  upon  inquiry  as  to 
these  matters,  there  is  no  evidence  to  justify  an  inference 
that  the  money  received  in  January  belonged  to  the  company. 
At  that  time  the  Cannon  stock  was  in  New  York,  Hocknell 
had  no  stock  of  the  corporation  to  sell,  and  was  not  author- 
ized to  sell  any  on  the  company's  account.  There  was  no 
stock  belonging  to  the  company  under  his  control  that  he 
could  have  fraudulently  sold.  The  company  could  not  have 
been  compelled  to  deliver  any  stock  to  make  good  these  sales. 
There  is  nothing  in  the  evidence  to  show  that  the  transactions 
were  anything  more  than  sales  by  Hocknell  for  future  de- 
livery made  on  his  own  individual  account.  A  misrepre- 
sentation to  his  purchasers  as  to  the  stock  he  had  or  was  au- 
thorized to  sell  would  have  been  a  fraud  upon  them  and  not 
upon  the  company,  and  the  taking  of  funds  so  received  would 
not  have  been  a  misappropriation  of  moneys  of  the  corpora- 
tion. There  is  not  a  scintilla  of  evidence  from  which  the  in- 
ference can  be  reasonably  drawn  that  when  the  sales  were 
made  in  January,  Hocknell  expected  to  acquire  the  Cannon 
stock  to  make  delivery  therefrom  on  these  sales.  If  there 
were,  the  transaction  would  have  been  good  as  to  the  com- 
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pany  if  it  be  shown  that  Hocknell  paid  the  full  value  of  the 
stock  at  the  time  of  purchase.  The  transactions  as  to  the 
stock  after  Hocknell's  return  from  the  east  appear  from  ^Ir. 
Vickrey's  testimony  to  have  been  carried  out  in  good  faith 
and  the  company's  interest  properly  looked  after,  and  the 
full  value  of  the  stock  at  the  time  of  sale  obtained  Even 
the  burden  put  upon  accounting  trustees  was  fairly  met,  and 
this  all  appears  as  part  of  plaintiff's  case.  Mr.  Vickrey's 
testimony  was  uncontradicted  and  was  entitled  to,  and  no 
doubt  did,  receive  full  weight  and  credit  from  the  trial  court 
in  granting  the  defendants'  motion  for  a  nonsuit. 

A  nonsuit  may  be  granted  by  the  court,  upon  motion  of 
the  defendant,  when  upon  the  trial  the  plaintiff  fails  to  prove 
a  sufficient  case  for  the  jury.  (Code  Civ.  Proc,  sec.  581,  subd. 
5.)  The  rules  as  to  nonsuit  are  the  same  whether  the  trial 
18  by  the  court  or  by  a  jury.  {Freese  v.  Hihernia  8av,  etc. 
Soc.,  139  Cal.  392,  394,  [73  Pac.  172].)  The  motion  admits 
the  truth  of  all  the  plaintiff's  evidence,  and  every  inference 
of  fact  that  can  be  legitimately  drawn  therefrom,  and  the 
evidence  should  be  interpreted  most  strongly  against  the  de- 
fendant. {Goldstone  v.  Merchants*  etc,  Co.,  123  Cal.  625,  [56 
Pac.  776] ;  Hanley  v.  California  etc,  127  Cal.  232,  [59  Pac. 
577].)  Whatever  facts  relevant  to  the  issue  the  evidence 
tended  to  prove  on  plaintiff's  behalf  must  be  regarded  as 
proved  (Ferris  v.  Baker,  127  Cal.  520,  [59  Pac.  937]),  and 
the  sufficiency  or  insufficiency  of  the  evidence  tending  to  sus- 
tain plaintiff's  case  cannot  be  considered.  (Zilmer  v.  Oerich- 
ten,  111  Cal.  77,  [43  Pac.  408].)  All  of  these  shadings  of 
the  rule,  we  think,  mean  simply  that  a  nonsuit  should  be 
denied  where  the  evidence,  and  the  presumptions  reason- 
ably arising  therefrom,  are  legally  sufficient  to  prove  the  ma- 
terial allegations  of  the  complaint,  and  that  it  should  be 
granted  where  they  are  not.  (Ooldstone  v.  Merchants'  etc, 
Co,,  123  Cal.  625,  [56  Pac.  776].)  To  avoid  a  nonsuit,  the 
evidence  of  the  plaintiff  must  be  sufficient  to  raise  more  than 
a  mere  surmise  or  conjecture  that  the  fact  is  as  alleged.  It 
must  be  such  that  a  rational,  well-constructed  mind  can  rea- 
sonably draw  from  it  the  conclusion  that  the  fact  exists. 
(Janin  v.  London  cfe  8.  F.  Bank,  92  Cal.  27,  [27  Am.  St. 
Rep.  82,  27  Pac.  1100].) 
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Measured  by  these  rules,  the  evidence  failed  to  show  any 
misappropriation  of  moneys  belonging  to  the  plaintiff  by  Mr. 
Hocknell,  and  the  nonsuit  was  properly  granted. 

Judgment  affirmed. 

Allen,  P.  J.,  and  Shaw,  J.^  eoncorred. 
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BARER  &  HAMILTON,  Appellant,  ▼.  G.  W.  LAMBEST, 

Respondent. 

QooDs  Bold  and  Bkejvebxd — ^i^ansq — Pabtnxbship  LuBiurr — 
Waiyek  of  Nonjoinder. — ^A  recovery  maj  be  had  upon  a  partner^ 
ship  liabilitj  agahiBt  one  of  the  partners  sned  indiTidnal^,  wlieie 
he  fails  to  plead  a  nonjoinder  of  his  oopartner.  Such  faihiie 
operates  aa  a  waiver  of  objection. 

Id.— Evidence — Sale  to  Pahtnebship* — ^In  snch  ease  evidenoe  Is  ad- 
miseible  for  the  plaintiff  to  show  that  a  partnership  aiisted  between 
defendant  and  a  third  person,  and  that  the  goods  sold  and 
were  sold  and  delivered  to  such  partnership;  and  it  was  error  to 
fuse  to  admit  such  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  re- 
fusing a  new  trial.    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourt 
Page,  McCutchen  ft  Enight,  for  Appellant. 
William  H.  Johnson,  for  Respondent 

COOPER,  J. — This  is  an  appeal  from  a  judgment  in  fairw 
of  defendant,  and  from  an  order  denying  the  plaintiff's  mo- 
tion for  a  new  triaL 

The  complaint  contains  the  common  counts,  alleging  in 
various  forms  that  the  defendant  is  indebted  to  the  plaintiff 
in  the  sum  of  $575.28  for  goods,  wares  and  merchandise,  sold 
and  delivered  by  plaintiff  to  defendant  at  his  special  in- 
stance and  request 
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Upon  the  trial  the  evidence  showed  that  a  partnership  had 
existed  between  the  defendant  and  one  Lipsett.  Plaintiff 
then  offered  testimony  tending  to  show  a  sale  of  the  goods 
and  merchandise  to  the  partnership.  The  defendant  ob- 
jected to  the  offered  testimony  on  the  ground  that  under 
the  pleadings  the  proof  of  a  partnership  indebtedness  was 
inadmissible,  and  the  court  sustained  the  objection. 

The  question  presented  for  decision  is  as  to  whether  the 
allegations  of  the  complaint  as  to  an  individual  indebtedness 
can,  in  the  absence  of  any  plea  of  nonjoinder  by  defendant, 
be  supported  by  evidence  of  a  partnership  indebtedness,  the 
defendant  being  one  of  the  partners.  The  precise  question 
does  not  appear  to  have  been  decided  in  this  state,  and  is  an 
important  one. 

We  are  of  opinion  that  the  evidence  was  admissible.  The 
indebtedness  was  the  joint  indebtedness  of  both  the  partners. 
The  complaint,  therefore,  should  have  been  against  both,  as 
they  are  united  in  interest  (Code  Civ.  Proc,  sec.  382).  The 
code  provides  (Code  Civ.  Proc.,  sec.  430)  that  the  defend- 
ant may  demur  to  the  complaint  when  it  appears  upon  the 
face  thereof  that  there  is  defect  of  parties  defendant.  It 
does  not  appear  upon  the  face  of  the  complaint  that  there  is 
such  defect,  and  hence  the  point  could  not  have  been  raised 
by  demurrer.  It  is  further  provided  (section  433)  that  in 
such  case  the  objection  may  be  taken  by  answer;  then  follows 
section  434,  which  provides:  ''If  no  objection  be  taken,  either 
by  demurrer  or  answer,  the  defendant  must  be  deemed  to 
have  waived  the  same." 

The  defendant,  knowing  the  fact  that  his  partner  was  not 
joined,  should  have  raised  the  question  of  such  nonjoinder 
by  his  answer,  if  he  desired  to  rely  upon  it  The  provisions 
of  the  code  in  regard  to  the  matter  are  simple,  and  easily 
followed.  The  object  is  to  require  the  parties  in  good  faith 
to  state  the  matters  and  things  relied  upon  so  as  to  inform 
the  adversary  of  the  issues  to  be  tried,  with  a  view  of  dis- 
posing  of  cases  upon  their  merits.  It  is  with  this  object  in 
view  that  courts  must  construe  pleadings  with  reference  to 
the  code,  so  that  neither  party  may  gain  an  unfair  advantage 
over  his  adversary.  With  the  provisions  of  the  code  cited 
before  his  eyes,  the  defendant  cannot  be  allowed  to  lull  his 
adversary  into  repose,  and,  for  the  first  time,  raise  the  point 
which  was  at  all  times  within  his  knowledge,  but  which  he 
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waived  by  not  alleging  in  his  answer.  Having  remained  silent 
when  he  should  have  informed  the  plaintiff,  he  will  be  pre- 
cluded from  speaking  afterward.  The  rule  was  the  same  at 
common  law. 

In  Bice  v.  8hute,  5  Burr.  2611,  the  judgment  of  the  king's 
bench  was  given  by  Lord  Mansfield.  On  the  trial  evidence 
was  given  that  one  Cole,  who  had  not  been  made  defendant, 
was  a  partner  of  Shute,  and  thereupon  on  motion  of  the 
defendant  the  lower  court  gave  judgment  of  nonsuit  against 
the  plaintiff.  The  nonsuit  was  set  aside  and  the  court  held 
that  as  the  defendant  had  not  pleaded  the  matter  im  abate- 
ment, he  had  waived  it. 

The  above  case  was  followed  by  Chief  Justice  Marshall  in 
Barry  v.  Foyles,  1  Pet.  311,  [7  L.  ed.  157].  It  was  there 
said:  ''If,  therefore,  the  defendant  fails  to  avail  himself  of 
the  variance  in  abatement,  when  the  form  of  his  plea  obliges 
him  to  give  the  plaintiff  a  proper  action,  the  policy  of  the 
law  does  not  permit  him  to  avail  himself  of  it  at  the  trial. 
The  course  of  decisions  since  the  case  of  Bice  v.  Shute  has 
been  so  uniform  that  the  principle  would  have  been  consid- 
ered as  too  well  settled  for  controversy,  had  it  not  lately  been 
questioned  by  a  judge  from  whose  opinions  we  ought  not 
lightly  to  depart.*' 

Bice  V.  Shute  was  again  followed  and  approved  by  the  su- 
preme court  of  the  United  States  in  Mason  v.  Eldred,  6  Wall. 
231,  [18  L.  ed.  783].  The  opinion  was  by  Judge  Field,  and 
it  is  there  said : ' '  It  is  true  that  each  copartner  is  bound  for  the 
entire  amount  due  on  copartnership  contracts;  and  that  this 
obligation  is  so  far  several  that  if  he  is  sued  alone,  and  does 
not  plead  the  nonjoinder  of  his  copartners,  a  recovery  may 
be  had  against  him  for  the  whole  amount  due  upon  the  con- 
tract." 

In  the  Encyclopedia  of  Pleading  and  Practice,  volume  15, 
page  98,  the  rule  is  stated  as  follows:  ''Where  one  partner 
is  declared  against,  and  nonjoinder  is  not  pleaded  in  abate- 
ment, proof  of  a  partnership  contract  is  not  a  variance, 
as  partnership  obligations  are  to  this  extent  regarded  as 
joint  and  several."  (See  further,  Abbott  v.  Smith,  2  W. 
Black.  925;  Woodworth  v.  Spofford,  2  McLean,  168,  [Fed. 
Cas.  No.  18,020];  Bobertson  v.  Smith,  18  Johns.  459,  [9 
Am.  Dec.  227] ;  WUson  v.  McCormick,  86  Va.  995,  [11  S. 
E.  976] ;  Smith  Y.  Cooke,  31  Md.  174,  [100  Am.  Deo.  58].) 
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In  the  case  of  WUliams  v.  Southern  Pac.  B.  B.  Co.,  110 
Cal.  457,  [42  Pac.  974],  it  was  held  that  in  the  absence  of 
a  plea  of  misjoinder  one  member  of  a  copartnership  may  re- 
cover in  his  individual  name  the  whole  amount  due  the  firm 
of  which  he  was  a  member.  That  case  was  approved  and 
followed  as  to  the  same  point  in  Ah  Tong  v.  Earle  Fruit  Co,, 
112  Cal.  679,  [45  Pac.  7].  It  would  seem  upon  principle 
that  if,  in  the  absence  of  a  plea  of  misjoinder,  in  abatement, 
an  individual  as  plaintiff  can  recover  upon  a  liability  due 
a  partnership  of  which  he  is  a  member,  a  recovery  could  under 
like  circumstances  be  had  against  him  as  defendant  upon  a 
partnership  liability  due  from  a  partnership  of  which  he  is 
one  of  the  partners. 

A  case  very  much  like  the  case  at  bar  is  Kerry  y.  Pacific 
Marine  Co.,  121  Cal.  564,  [66  Am.  St.  Rep.  65,  54  Pac.  89]. 
The  action  was  there  brought  against  one  of  the  part  own- 
ers upon  a  contract  relating  to  the  ship,  which  should  have 
been  brought  against  all  the  owners  jointly,  and  it  was  held 
that  the  action  would  lie  in  the  absence  of  a  plea  by  the  de- 
fendant of  the  misjoinder  of  the  other  part  owners. 

It  would  require  a  great  deal  of  imagination  to  give  a  rea- 
son why,  if  a  part  owner  of  a  vessel  cannot  claim  a  mis- 
joinder because  he  has  not  availed  himself  of  it  by  proper 
plea  in  abatement,  a  member  of  a  partnership  can,  under  like 
circumstances,  claim  such  misjoinder. 

We  have  examined  the  cases  cited  by  defendant ;  and  while 
there  are  in  many  of  them  expressions  which  tend  to  sup- 
port his  position,  we  do  not  think  any  one  of  them  is  direct 
authority  for  the  proposition  contended  for  by  defendant 
here.  The  one  upon  which  most  reliance  is  placed  is  McCord 
v.  Scale,  56  Cal.  264.  It  was  stated  there  in  broad  terms 
that  the  proof  of  a  partnership  contract  would  not  sustain  the 
allegation  of  the  complaint  as  to  an  individual  contract;  but 
the  report  of  the  case  shows  that  the  answer  contained,  be- 
sides a  general  denial,  ''a  separate  defense  of  a  partnership 
existing  between  the  plaintiffs  under  the  firm  name  of  Mc- 
Cord and  Malone  at  the  time  of  the  alleged  transaction  be- 
tween them  and  the  defendant.'' 

The  case  is  decided  upon  the  theory  that  the  point  was 
properly  raised  in  the  answer.  The  question  of  waiver  is 
not  mentioned  in  the  opinion. 
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It  follows  that  the  judgment  and  order  should  each  be 
versed,  and  it  is  so  ordered. 

Kerrigan,  J.,  and  Hall,  J.,  concurred* 


[CIt.    No.  804.    First  AppeDate  Bifltriet. — June  11,  1907.) 

W.  V.  GAFFEY,  Appellant,  v.  SAMUEL  MANN,  Respond- 
ent 

AOnPN    FOl   SLANDSS— DiSMISSAXr— ATTORNXT'S    FBBB — DSGISIOlf    UPON 
FOKMBR  AFPSAL — ^PBOPXE  JUDGMENT   UPON   RBMITTITU&— NOTIGK. — 

Where  the  plaintiff  brought  an  action  for  slander,  and  eanned  the 
clerk  to  enter  a  disniiBsal  thereof  after  defendant  had  incurred  costs 
in  taking  steps  to  procure  a  dismissal  thereof,  and  had  included 
$100  for  counsel  fees  in  his  cost-bill,  and  upon  a  former  appeal 
from  an  order  striking  out  the  counsel  fees  the  order  was  reversed, 
leaving  the  cost-bill  as  to  attorney's  fees  intaet,  upon  going 
down  of  the  remittitur,  the  court  properly  rendered  judgment  against 
plaintiff  for  $100  counsel  fees,  without  further  notice  and  hearing, 
as  an  incident  to  the  judgment,  and  for  the  further  sum  of  $32  costs 
upon  appeal,  to  which  no  objection  was  taken. 

Id. — OONSTITUTIONALITT  OP  COUNSEL  FEES  Dl  SLANDEB  CaSBS — LaW  OP 

Case. — ^No  constitutional  objection  appears  to  the  allowance  of  coun- 
sel fees  to  the  prevailing  party  in  an  action  for  slander,  xmder  a 
law  passed  prior  to  the  adoption  of  the  present  constitution;  but 
without  passing  definitely  upon  that  question,  it  is  sufficient  to  say 
that  the  decision  made  upon  the  former  appeal  for  the  allowanee  of 
counsel  fees  to  the  respondent  haa  become  the  law  of  the  ease,  and 
this  decision  has  become  finaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Cruz  County,  rendered  after  renUititur  upon  a  former  appeaL 
Lucas  F.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court,  and  in  the 
opinion  rendered  upon  the  former  appeal,  3  CaL  App.  124, 
84  Pac.  424 

Charles  B.  Younger,  Jr.,  for  Appellant 

H.  C.  Wyckoff,  and  J.  E.  Gardner,  for  Respondent 
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HALL,  J. — This  is  an  appeal  from  a  judgment  entered 
against  plaintiff  upon  the  going  down  of  the  remittitur  from 
this  court,  reversing  in  part  an  order  of  the  superior  court 
striking  out  all  the  items  of  a  cost-bill  filed  by  defendant  af- 
ter the  dismissal  of  an  action  for  slander.  {Oaffey  v.  Mann, 
3  Cal.  App.  124,  [84  Pac.  424].)  In  due  time  after  the  filing 
of  the  reynittitur  from  this  court  in  the  lower  court,  the  de- 
fendant filed  his  memorandum  of  costs  on  appeal,  and  there- 
after, and  after  the  expiration  of  the  time  for  plaintiff  to 
object  or  except  thereto,  and  plaintiff  having  filled  no  objec- 
tions thereto,  the  court,  without  notice  to  plaintiff  and  in  his 
absence,  entered  judgment  against  plaintiff  for  the  sum  of 
$100,  as  and  for  defendant's  costs  in  said  court,  and  the 
further  sum  of  $32,  for  his  costs  incurred  on  the  former  ap- 
peal. 

Appellant  now  insists  that  this  judgment  must  be  reversed, 
for  the  reason  that  it  was  taken  against  him  in  his  absence 
and  without  notice.  But  we  do  not  think  that  this  con- 
tention is  sound. 

Plaintiff  brought  the  action  for  slander,  and  thereafter 
dismissed  it,  and  caused  the  clerk  to  enter  a  dismissal  thereof 
after  defendant  had  incurred  costs  in  taking  steps  to  pro- 
cure a  dismissal  thereof.  {Oaffey  y.  Mann,  3  Cal.  App.  124, 
[84  Pac.  424].)  Thereupon  defendant  filed  his  cost-bill,  con- 
taining two  items,  to  wit,  $2  for  clerk's  fees  for  his  appear- 
ance, and  $100  for  counsel  fees.  Plaintiff  thereupon  moved 
to  strike  out  each  and  every  item  thereof  upon  various 
grounds,  in  which  were  presented  questions  of  fact  as  to  the 
necessity  for  incurring  such  costs,  and  the  validity  thereof 
as  matter  of  law.  The  court  granted  his  motion,  but  upon 
the  appeal  to  this  court  the  order  was  reversed  so  far  as  it 
struck  out  the  item  in  defendant's  cost-bill  of  $100  for  coun- 
sel fees,  upon  the  ground,  as  clearly  appears  from  the  opin- 
ion, that  upon  the  facts  and  the  law  defendant  was  entitled 
to  such  costs.  This  left  the  cost-bill  intact  as  originally  filed, 
save  as  to  the  item  of  $2  for  clerk's  fees,  and  there  was  noth- 
ing to  do  but  enter  judgment  accordingly  for  the  costs  thus 
allowed.  Costs  are  but  an  incident  to  the  judgment.  In  this 
case  judgment  of  dismissal  had  been  entered,  which  carried 
with  it  a  right  to  defendant  to  recover  costs.  He  filed  his 
cost-bill.  Plaintiff  filed  his  objections  thereto,  which  hav- 
ing been  passed  upon  by  the  trial  court  and  this  court,  he 
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has  had  his  day  in  court,  and  is  not  entitled  to  be  further 
heard  as  to  the  amount  or  validity  of  the  costs.  The  judg- 
ment of  dismissal,  to  which  the  costs  are  but  incidental,  was 
entered  at  appellant's  request. 

Plaintiff  further  urged  at  the  oral  argument  that  the  stat- 
ute allowing  attorneys'  fees  in  slander  and  libel  cases  is  un- 
constitutional, and  that  for  that  reason  the  judgment  should 
be  reversed,  and  cites  Builders'  Supply  Depot  v.  O'Connor, 
150  Cal.  265,  [88  Pac.  982],  in  which  it  was  held  that  the 
mechanic's  lien  law,  so  far  as  it  allowed  attorneys'  fees  to  a 
plaintiff,  was  void.  But  the  libel  and  slander  law  differs  in 
several  respects  from  the  lien  law.  The  slander  and  libel 
law  allows  attorneys'  fees  to  the  prevailing  party,  whether 
he  be  plaintiff  or  defendant,  while  the  lien  law  allows  such 
costs  only  to  the  plaintiff.  The  lien  law  was  passed  after  the 
adoption  of  the  present  constitution,  while  the  slander  and 
libel  act  was  passed  before  the  adoption  of  the  present  con- 
stitution. For  these  reasons  the  slander  and  libel  act  has 
been  held  constitutional  in  so  far  as  it  requires  a  plaintiff 
to  give  bond  for  costs.  (Smith  v.  McDermott^  93  Cal.  421, 
[29  Pac.  34].)  But  without  passing  upon  the  constitution- 
ality of  the  slander  and  libel  act  in  allowing  attorneys'  fees 
to  the  prevailing  party,  it  is  sufQcient  to  say  that  the  order 
made  upon  the  former  appeal  has  become  the  law  of  the  case. 
It  was  then  determined  that  defendant  was  entitled  to  be  al- 
lowed as  a  part  of  his  costs  $100  for  attorney  fees,  and  this 
decision  has  become  final.  (Heinlen  v.  Martin,  59  Cal.  182; 
Donner  v.  Palmer,  51  Cal.  637 ;  RusseU  v.  Harris,  44  CaL  489.) 

Judgment  is  afidrmed. 

Cooper,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  8,  1907. 
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[(^T.  No.  272.    Unt  Appellate  DiBtriet.-- June  18,  1907.] 

HANNAH  CAYFORD,  Respondent,    v.  METROPOLITAN 
LIFE  INSURANCE  COMPANY,  Appellant 

Lifb  Insuranob— Unpaid  Pbemium — ^Fobfeitubx  or  Poliot— Liicffa- 
TioM  OF  Authority  to  Waive — Knowledge  of  Assured. — Where 
A  policy  of  life  insurance  provided  that  the  failure  to  paj  any 
premium  when  due  would  render  the  policy  void,  and  that  noiM 
of  its  terms  can  be  varied  or  modified,  nor  any  forfeiture  waived,  or 
premiums  in  arrears  received,  except  by  agreement  in  writing,  signed 
by  either  the  president,  vice-president,  secretary,  or  actuary,  whose 
authority  for  this  purpose  will  not  be  delegated,  and  that  no  other 
person  has  or  will  be  given  such  authority,  such  limitation  of  au- 
thority is  valid,  and  the  assured  is  chargeable  with  knowledge  of  its 
terms. 

Id. — Deuvxrt  of  Beceipt  to  Local  SouciToa — ^Umauthobued  Eztbh- 
8I0N  OF  Tims. — The  delivery  of  a  receipt  to  a  local  solicitor  to  eolleet 
the  premium  when  due  confers  upon  him  no  power  to  extend  the 
time  fox  payment  of  the  premium  when  due,  or  to  waive  a  forfeiture 
resulting  from  nonpayment  thereof  when  due. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Thomas  F.  Graham^ 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  courL 

Page,  McCutchen  &  Ejiight,  for  Appellant. 

The  assured  is  conclusively  presumed  to  know  the  terms  of 
Lis  policy.  {West  erf  eld  v.  New  York  Life  Ins.  Co.,  129  Cal. 
68,  77,  58  Pac.  92,  61  Pac.  667;  Quinlan  v.  Providence- Wash- 
ington Ins.  Co.,  133  N.  Y.  356,  28  Am.  St.  Rep.  645,  31  N. 
E.  31;  Cleaver  v.  Traders'  Co.,  65  Mich.  527,  8  Am.  St.  Rep. 
908,  32  N.  W.  660;  Burlington  Ins.  Co.  v.  Oibbons,  43  Kan. 
15,  19  Am.  St.  Rep.  118,  20  Pac.  1010 ;  Modern  Woodmen  v. 
Tevis,  117  Fed.  369,  54  C.  C.  A.  293.)  The  limitation  of 
power  to  waive  forfeitures  contained  in  the  policy  is  valid. 
{Shuggart  v.  Lycoming  Fire  Ins.  Co.,  55  Cal.  408;  Enos  v. 
Sun  Ins.  Co.,  67  Cal.  621,  8  Pac.  379;  Westerfeld  v.  New 
York  Life  Ins.  Co.,  129  Cal.  68,  77,  58  Pac.  92,  61  Pac.  667 ; 
W&idert  v.  State  Ins.  Co.,  19  Or.  261,  20  Am.  St.  Rep.  814, 
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24  Pac.  242 ;  Porter  v.  United  States  Life  Ins.  Co.,  160  Mass. 
183,  35  N.  E.  678 ;  Carlson  v.  Metropolitan  Life  Ins.  Co.,  172 
Mass.  142,  51  N.  E.  525.)  Authority  merely  to  a  local 
solicitor  to  collect  premiums  does  not  imply  authority  to  ex- 
tend time  for  payment  of  premiums,  or  to  waive  a  forfeiture 
resulting  from  nonpayment.  (Byron  v.  National  Life  Ins. 
Assn.,  21  R.  I.  149,  42  Atl.  513;  Mutual  Life  Ins.  Co,  ▼. 
Abbey,  76  Ark.  328,  88  S.  W.  950;  Metropolitan  Life  Ins. 
Co.  V.  McGrath,  58  N.  J.  L.  358,  19  Atl.  386  j  Iowa  Life  Ins. 
Co.  V.  Lewis,  187  U.  S.  335,  23  Sup.  Ct.  Eep.  126,  47  L.  ed. 
204;  Fidelity  Mut.  Life  Assn.  v.  Bussell,  75  Ark.  25,  86  S. 
W.  814,  816 ;  Nixon  v.  Travelers'  Ins.  Co.,  25  Wash.  258,  65 
Pac.  195,  196 ;  CoUins  v.  Metropolitan  Life  Ins.  Co.,  32  Mont 
329,  108  Am.  St  Rep.  578,  80  Pac.  609,  1092.) 

L.  A.  Redman,  for  Respondent 

The  general  authority  to  the  agent  to  collect  the  premiums 
to  whom  the  receipt  was  committed  for  collection  implied  an 
authority  to  extend  the  time  for  payment,  and  to  waiye  a  for- 
feiture for  failure  to  make  prompt  pa3mient.  (Knarston  y. 
Manhattan  etc.  Ins.  Co.,  124  Gal.  74,  56  Pac.  773 ;  S.  G.,  140 
Gal.  57,  73  Pac.  740 ;  Menk  v.  Home  Ins.  Co.,  76  CaL  50,  53, 
9  Am.  St  Rep.  158,  14  Pac.  837,  18  Pac  117 ;  Hanl&y  v.  Life 
Association,  4  Mo.  App.  253.) 

KERRIGAN,  J. — This  is  an  action  brought  to  recover  upon 
a  policy  of  life  insurance.  The  jury  returned  a  verdict  for 
the  plaintiff,  upon  which  judgment  was  entered.  The  de- 
fendant's motion  for  a  new  trial  was  denied,  and  from  the 
judgment  and  order  denying  its  motion  for  a  new  trial  the 
defendant  prosecutes  this  appeal. 

This  case  has  once  been  before  the  supreme  court  upon  an 
appeal  taken  from  an  order  sustaining  a  demurrer.  (Cay- 
ford  V.  Metropolitan  Life  Ins.  Co.,  144  CaL  763,  [78  Pac. 
258].) 

The  policy  in  question  was  issued  on  the  life  of  Richard 
N.  Gayford,  plaintiff's  husband,  payable  to  plaintiff  as  bene- 
ficiary. It  was  issued  March  20,  1902,  and  called  for  the 
payment  of  a  semi-annual  premium  on  the  20th  of  March  and 
September  in  each  year.  The  policy  provided  that  the  failure 
to  pay  any  premium  when  due  would  render  the  policy  void. 
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The  second  semi-annual  premium  fell  due  September  20, 
1902,  and  was  not  paid.  On  October  5^  1902,  the  insured 
died.  The  testimony  disclosed  that  J.  N.  Pittman  had  solic- 
ited the  insurance,  and  had  collected  the  first  premium.  On 
the  18th  of  September,  two  days  before  the  second  premium 
feU  due,  he  called  to  collect  this  premium.  Mrs.  Gayford 
told  him  that  they  were  not  prepared  to  pay  it  Pittman 
said  that  that  would  be  all  right;  that  he  would  call  again 
on  October  4th.  On  that  day  he  accordingly  called  and 
saw  Mrs.  Cayford.  She  said  she  did  not  then  have  all  the 
money,  and  asked  him  to  call  later  in  the  afternoon,  when  she 
expected  to  have  it,  but  he  replied  that  he  would  call  again 
on  the  8th  of  the  month.  On  the  5th  of  October  the  in- 
sured died.  Pittman  had  with  him  on  his  visits  of  Septem- 
ber 18th  and  October  4th  the  company's  premium  receipt 
for  the  second  annual  premiiun,  executed  as  therein  required 
by  both  the  secretary  of  the  company  and  its  superintendent. 

One  of  the  provisions  of  the  policy  declares:  ''The  contract 
between  the  parties  hereto  is  completely  set  forth  in  this  pol- 
icy and  the  application  therefor  taken  together,  and  none 
of  its  terms  can  be  varied  or  modified,  nor  any  forfeiture 
waived  or  premiums  in  arrears  received  except  by  agreement 
in  writing  signed  by  either  the  president,  vice-president,  sec- 
retary or  actuary,  whose  authority  for  this  purpose  will  not 
be  delegated;  no  other  person  has  or  wiU  be  given  any  au- 
thority.'* 

Bespondent  claims  that  the  events  just  narrated  bring  this 
ease  within  the  doctrine  laid  down  in  the  case  of  Knarstan  v. 
Mankatian  Life  Ins.  Co.,  124  Gal.  74,  [56  Pac.  773] ;  140 
Cal.  57,  [73  Pac.  740].  In  that  case  a  certain  premium  be- 
came due  November  15, 1895.  On  that  day  and  the  next  day 
the  general  manager  of  the  company  sent  its  collector  to  the 
insured  to  collect  the  premium.  It  was  not  paid.  Through 
the  efforts  of  one  Oilmore,  representing  Enarston,  the  in- 
sured, two  extensions  of  time  within  which  to  make  payment 
were  granted  by  the  general  manager.  Within  the  extended 
time  Enarston  was  killed  in  a  railroad  accident  The  policy 
contained  the  usual  forfeiture  clause.  The  supreme  court, 
in  the  two  appeals  in  that  case,  held  that  an  attempt  by  the 
company  to  collect  a  premium  after  default  is  a  waiver  of  the 
forfeiture  which  might  have  otherwise  been  claimed;  that 
where  the  insured  died  while  the  company  was  still  trying 
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to  collect  the  premium  the  policy  would  be  treated  as  still  in 
force.  The  decision  tamed  expressly  on  the  fact  that  the 
waiver  was  the  act  of  a  general  agent  of  the  insurance  com- 
pany, and  that  the  insured  had  no  notice  of  any  limitation 
on  his  authority. 

There  is  no  doubt  that  this  ease,  as  claimed  by  the  re- 
spondent, would  be  within  the  doctrine  of  the  Enarston  case 
if  the  acts  of  Pittman  were  the  acts  of  the  company.  Counsel 
for  the  respondent  argues  that  the  possession  of  the  receipt 
after  its  due  date  by  Pittman,  the  collector  of  the  company, 
implied  the  power  to  deliver  it  after  that  date;  that  there 
appeared  on  the  face  of  the  receipt  no  limitation  of  its  va- 
lidity if  delivered  after  the  due  date  of  the  premium;  that 
accordingly,  if  it  had  been  in  fact  delivered  by  Pittman, 
though  after  the  due  date,  his  act  would  have  been  the  act 
of  the  company,  and  the  forfeiture  would  have  been  waived. 
We  cannot  agree  with  this  view.  Mrs.  Cayf ord  did  not  know 
that  Pittman  had  the  premium  receipt,  and  she  knew  noth- 
ing of  its  contents.  No  knowledge  of  the  extensions  of  time 
to  pay  the  premiimi,  granted  by  Pittman  to  the  insured,  was 
brought  home  to  the  company.  The  limitation,  in  the  con- 
ditions of  the  policy,  on  the  authority  of  subordinate  agents 
to  waive  forfeitures  or  collect  overdue  premiums  is  valid. 
{Shuggart  v.  Lycoming  Fire  Ins.  Co.,  55  Cal.  408;  Enos  v. 
8un  Ins.  Co.,  67  Cal.  621,  [8  Pac.  379] ;  Westerfeld  v.  New 
York  Life  Ins.  Co.,  129  Cal.  68,  77,  [58  Pac.  92,  61  Pac.  667].) 
The  assured  knew  of  this  provision,  or,  what  is  the  same 
thing,  is  charged  with  knowledge  of  it.  {Westerfeld  v.  New 
York  Life  Ins.  Co.,  129  Cal.  68,  77,  [58  Pac.  92,  61  Pac. 
667].)  Under  the  circumstances  of  this  case  it  cannot  be 
held  that  the  company  waived  the  forfeiture  caused  by  the 
failure  to  pay  the  premium  when  due.  Authority  to  col- 
lect premiums  does  not  imply  authority  to  extend  the  time 
for  the  payment  of  such  premiums,  or  to  waive  a  forfeiture 
resulting  from  nonpayment.  {Byron  v.  National  Life  Ins. 
Assn.,  21  B.  I.  149,  [42  AtL  513] ;  Mutual  Life  Ins.  Co.  v. 
Abbey,  76  Ark.  328,  [88  S.  W.  950] ;  Metropolitan  Life  Ins. 
Co.  V.  McOrath,  58  N.  J.  L.  358,  [19  Atl.  386].) 

In  the  case  of  Iowa  Life  Ins.  Co.  v.  Lewis,  187  U.  S.  335, 
[23  Sup.  Ct.  Bep.  126],  the  policy  contained  a  clause  similar 
to  the  one  referred  to  in  the  policy  in  this  case,  restricting 
the  power  of  the  agents  of  the  company  in  the  matter  of 
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waiving  forfeitures.  In  that  case  it  was  claimed  that,  con- 
ceding the  validity  of  such  a  clause,  the  clause  itself  had 
nevertheless  been  waived  by  the  company.  A  premium  note 
had  been  placed  in  the  hands  of  an  agent  for  collection.  He 
had  extended  the  time  for  its  payment,  and  it  was  allowed 
to  remain  in  his  hands  after  maturity.  It  was  held,  never- 
theless, that  his  act  was  unauthorized,  and  that  the  company 
was  not  estopped  from  relying  on  the  forfeiture. 

In  the  case  of  Bank  of  Commerce  v.  New  York  Life  Ins. 
Co.,  125  Ga.  552,  [54  S.  E.  643],  it  was  held  that  the  ac- 
ceptance of  money  by  a  collecting  agent  upon  an  overdue 
premium  note  did  not  bind  the  company  as  a  waiver  of  the 
forfeiture  resulting  from  nonpayment  of  the  note  at  ma- 
turity. 

The  following  cases  tend  more  or  less  to  support  the  con- 
clusion we  have  reached  in  this  case:  Collins  v.  Metropolitan 
Life  Ins.  Co.,  32  Mont.  329,  [108  Am.  St.  Rep.  578,  80  Pac. 
609,  1092] ;  Fidelity  Mut.  Life  Assn.  v.  BusseU,  75  Ark.  25, 
[86S.W.  814]. 

The  judgment  and  order  are  reversed* 

Hall,  J.,  and  Cooper,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  13,  1907. 


[dr.    No.  847.    Tint  Appellate  Distriet.— June  18,  1907.] 

ROSS  H.  VAN  HORN,  Respondent,  v.  MARION  V.  VAN 

HORN,  Appellant. 

Divoacs — ^Adultekt — ^Evtosngx — Good  GHABACfTEB  ov  Defendant. — In 
action  for  divorce  on  tho  ground  of  adultery  of  the  defendant,  the 
character  of  the  defendant  is  not  in  issue,  and  the  court  properly 
refused  to  admit  evidence  of  her  good  character,  where  her  good 
character  as  a  witness  had  not  been  impeached. 

Id. — Good  Chabacteb  of  Cobzspondent^ — The  corespondent  named  with 
whom  the  adultery  was  charged  is  not  a  party  to  the  action,  and 
where  he  had  not  been  impeached  as  a  witness,  evidence  of  the  excel- 
lence of  hit  character  was  properly  rejected. 
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Id. — Custody  ov  Minors — Discbxtiom. — ^Where  the  only  minor  was  a 
boy  fifteen  jean  of  age,  and  the  defendant  was  adjudged  guilty 
of  adultery,  the  court  had  discretion  to  award  the  custody  of  the  boy 
to  hifl  father.  Such  custody  is  always  a  matter  within  the  disere- 
tion  of  the  trial  court;  the  eontention  that  the  excluded  evidence  of 
good  character  should  have  been  reeelTed  on  that  question  has 
but  little  merit. 

Id. — ^BuLiNO  OF  Trial  Goubt  Buxotino  Etidxnci — Objection  Ix- 
KATEBiAL. — The  ruling  of  the  trial  court  in  rejecting  evidence  will 
be  upheld  on  appeal,  if  correct,  whether  the  ground  on  which  it  was 
based  was  stated  in  the  objection  as  to  the  evidence  or  not. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County,  and  from  an  order  denying  a  new  trial, 
F.  B.  Ogden,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  courts 

Alfred  B.  Weiler,  for  Appellant 

Johnson  ft  Shaw,  for  Respondent. 

KERRIGAN,  J. — Appeal  by  defendant  from  a  judgment, 
awarding  plaintiff  an  interlocutory  decree  of  divorce,  and 
from  an  order  denying  defendant's  motion  for  a  new  trial. 

The  complaint  alleges  that  the  appellant  committed  adul- 
tery with  one  Adolph  Enopf,  and  prays  for  a  judgment  of 
divorce,  and  that  the  whole  of  the  community  property  and 
the  custody  of  the  two  minor  children  be  awarded  to  the 
respondent  During  the  pendency  of  the  action  one  of  the 
children  reached  majority.  The  action  was  tried,  and  an  in- 
terlocutory decree  was  entered  awarding  respondent  a  di- 
vorce and  the  custody  of  the  remaining  minor  child.  Thq 
question  of  the  property  rights  was  reserved. 

Among  the  assigned  errors  was  the  action  of  the  trial 
court  in  refusing  to  permit  appellant  to  introduce  evidence 
of  the  good  character  of  herself  and  the  corespondent  The 
general  rule  is  that  in  civil  actions,  evidence  of  character 
of  neither  party  thereto  is  admissible.  (5  Am.  ft  Eng.  Ency. 
of  Law,  pp.  861,  862;  1  Wigmore  on  Evidence,  sec.  64.) 
There  are  exceptions  to  this  rule.  In  actions  for  slander  and 
libel,  character  is  necessarily  put  in  issue,  as  injury  to  char- 
acter is  the  gist  of  such  actions.     (5  Am.  &  Eng.  Ency.  of 
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Law,  p.  865.)  There  are  a  few  other  exceptions,  and  by 
some  authorities  different  conclusions  are  reached  as  to 
whether  the  charge  of  adultery  in  an  action  for  divorce  is 
one  of  the  exceptions.  In  this  state,  however,  the  question 
is  controlled  by  section  2053,  Code  of  Civil  Procedure,  which 
reads:  '* Evidence  of  the  good  character  of  a  party  is  not 
admissible  in  a  civil  action,  nor  of  a  witness  in  any  action, 
until  the  character  of  such  party  or  witness  has  been  im- 
peached, or  unless  the  issue  involves  his  character/'  By  the 
allegation  of  adultery  appellant's  character  was  not  put  in 
issue,  and  evidence  concerning  it,  under  this  section,  was 
properly  excluded.  The  corespondent  was  not  a  party  to 
the  action,  nor  had  he,  as  a  witness,  been  impeached  (Code 
Civ.  Proc,  sec.  2051),  so  evidence  of  the  excellence  of  his 
character  was  properly  rejected.  (Code  Civ.  Proc.,  sec.  2053; 
People  V.  Bush,  65  Cal.  134,  [3  Pac.  590],  concurring  opin- 
ion.) 

In  this  connection  it  is  further  contended  by  appellant  that 
the  custody  of  the  minor  children  was  involved,  and  for  this 
reason  testimony  of  the  character  of  the  appellant  was  ad- 
missible. The  disposition  of  minors,  in  a  proceeding  of  this 
kind,  is  always  one  within  the  control,  and  subject  to  the 
sound  legal  discretion,  of  the  trial  court.  The  court  may 
modify  its  decree  as  to  their  custody  at  any  time.  (Civ.  Code, 
sec.  138;  Crater  v.  Crater,  135  Cal.  635,  [67  Pac.  1049].) 
''Its  jurisdiction  does  not  depend  upon  specific  allegations  as 
to  the  fitness  of  the  respective  parties,  or  their  ability  or  will- 
ingness to  care  for  their  offspring,  nor  upon  a  specific  prayer 
for  the  custody.'*  (Ex  parte  Gordon,  95  Cal.  377,  [30  Pac. 
561].)  In  matters  of  this  kind  much  must  be  left  to  the 
sound  discretion  of  the  court  in  accepting  or  rejecting  evi- 
dence. We  can  readily  conceive  of  instances  in  which  the 
excluded  evidence  might  very  properly  be  admitted.  In  this 
case,  however,  the  minor  being  a  boy  now  about  fifteen  years 
of  age,  and  the  appellant  having  been  adjudged  guilty  of 
adultery,  we  think  the  contention  has  but  little  merit. 

Appellant  complains  that  the  objections  to  the  excluded 
evidence  just  considered,  and  to  at  least  one  other  question, 
were  too  general,  and  not  directed  to  defects  now  urged.  The 
ruling  of  the  trial  court  in  rejecting  evidence  will  be  upheld 
on  appeal,  if  correct,  whether  the  ground  upon  which  it  is 
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based  was  stated  in  the  objection  or  not.     (Davey  v.  South- 
ern Pac.  Co.,  116  Cal.  325,  [48  Pac.  117].) 

This  disposes  of  all  the  grounds  urged  for  reversal  which 
merit  consideration.  No  error  appearing  in  the  record,  the 
judgment  and  order  are  affirmed. 

Hall,  J.,  and  Cooper,  P.  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  July  11,  1907,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  August  13,  1907. 


[CIt.  Ko.  847.    Second  AppeUate  District. — Jane  14,  1907.] 

J.  GATHER  NEWSOM,  Respondent,  v.  H.  J.  WOOLLA- 

COTT,  Appellant 

AonoN  fOB  Servigeb  of  AaomTsoT — ^Plea  of  Aoookd  and  Satisfac- 
tion— Chxck  in  Satisfaction — ^Execution  not  Dbnixd — Judgment 
on  Pleadings. — In  an  action  to  recover  for  the  services  of  an  arehi- 
teet,  on  a  specified  contract,  where  the  answer  sets  up  a  different 
eontract,  and  sets  np  a  check  paid  in  fuU  of  all  demands  bj  waj 
of  accord  and  satisfaction,  the  execution  of  which  check  was  not 
denied,  the  court  did  not  err  in  denying  the  defendant's  motion 
for  judgment  on  the  pleadings.  The  admission  of  the  execution 
and  genuineness  of  the  check  did  not  admit  the  plea  of  accord  and 
satisfaction  set  forth  in  the  answer. 

[D. — Mbmobanduic  on  Ghsok — In  Full  fob  Fees — ^Pabol  Eyidenge — 
Effect  of  Teems. — ^Where  the  check  set  forth  in  the  answer,  tho 
axecution  of  which  was  not  denied,  contained  the  written  mem- 
orandum, "In  fuU  for  9th  and  Grand  Ave.  fees,"  and  it  appears 
that  the  services  sued  for  were  for  the  erection  of  a  hotel  on 
9th  street  and  Grand  avenue  in  Los  Angeles,  the  plaintiff  might, 
notwithstanding  the  failure  to  deny  its  execution,  introduce  parol 
evidence  to  controvert  it  bj  showing  mistake,  fraud  or  like  de- 
fense, or  that  it  had  no  connection  with  the  contract  sued  on; 
but,  in  the  absence  of  such  evidence,  the  instrument  stands  as  an 
exponent  of  the  facts  therein  set  out,  and  must  be  taken  for  what 
it  purports  on  its  face  to  mean. 

Id. — ^PKEsuMPnvB  Knowixdob — Impbopeb  iNsTBUonoN. — The  plaintiff, 
having  failed  to  controvert  or  explain  the  eheek  by  parol  teati- 
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monj,  muflt  be  presumed  to  have  had  full  knowledge  of  the  ezistenee 
and  terms  of  the  memorandum  on  the  check,  when  delivered  to  him, 
and  before  it  paeeed  out  of  hie  posfleasion;  and  it  was  error  to  in* 
■tract  the  jur7  in  effect  that,  notwithstanding  they  found  the 
eheck  wa«  intended  to  apply  to  the  demand  sued  on,  they  must,  never- 
theless, in  order  to  render  a  verdict  for  the  defendant,  find  the 
further  fact  that  plaintiff  was  aware  of  the  memorandum  written 
thereon,  when  delivered,  or  that  he  knew  of  the  writing  upon  the  check 
before  it  passed  out  of  his  possession. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Los  Angles  County,  and  from  an  order  denying  a  new 
triaL    W.  P.  Jamesy  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Tom  C.  Thornton,  for  Appellant. 

Drew  Pruitt,  and  Morton,  Houser  &  Jones,  for  Respondent. 

SHAW,  J. — The  respondent,  who  is  an  architect,  alleges 
that  he  was  employed  by  appellant  to  prepare  certain  plans 
and  specifications  and  receive  estimates  for,  and  superintend 
the  erection  of,  a  three-story  hotel  on  the  southwest  comer  of 
9th  street  and  Grand  avenue,  in  the  city  of  Los  Angeles,  of 
the  estimated  cost  of  $64,000;  that  the  reasonable  value  of 
the  services  agreed  to  be  performed  by  respondent  for  appel- 
lant was  the  sum  of  $2,560;  that  respondent  entered  upon 
said  employment,  prepared  the  necessary  plans  and  specifi- 
cations for  said  building,  and  received  estimates  for  the 
erection  thereof;  that  notwithstanding  the  fact  that  re- 
spondent at  all  times  was  ready  and  willing  to  perform  his 
part  of  said  agreement,  he  was,  about  June,  1904,  wrongfully 
discharged  by  appellant. 

Li  his  answer  appellant  denies  all  of  said  allegations  and 
sets  up  another  agreement,  under  which  respondent  was  to 
submit  plans  for  a  building  which  should  not  involve  an  ex- 
penditure to  exceed  $25,000 ;  that  the  plans  submitted  called 
for  the  expenditure  of  an  amount  largely  in  excess  of  said 
sum;  that  respondent  admitted  that  such  plans  were  not  in 
conformity  with  their  agreement;  that  thereupon  plaintiff 
and  defendant,  after  a  full  discussion  of  plaintiff's  claim  for 
compensation,  had  a  full  accounting,  and  accord  and  satis- 
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faction,  wherein  it  was  agreed  that  defendant  should  pay 
plaintiff  the  sum  of  $150  in  full  of  all  demands  which  plain- 
tiff might  have  or  claim  against  defendant  by  reason  of  his 
negotiations,  labors,  or  otherwise,  in  connection  with  the  pro- 
posed building  on  9th  street  and  Grand  avenue,  which  sum 
appellant  paid  to  respondent  in  full  satisfaction  of  all  his  de- 
mands in  the  premises;  that  said  payment  was  made  by  a 
check,  payable  to  the  order  of  plaintiff,  in  the  lower  left-hand 
corner  of  which  was  a  memorandum  in  the  words  and  figures 
following:  "In  full  for  9th  and  Grand  ave.  fees";  which 
check  was  duly  indorsed  and  cashed  by  plaintiff.  A  copy  of 
this  check,  with  the  indorsement  thereon,  is  made  a  part  of 
defendant's  answer.  No  affidavit  denying  the  check  was 
served  or  filed  by  plaintiff,  as  provided  in  section  448,  Code 
of  Civil  Procedure. 

Defendant's  motion  for  judgment  on  the  pleadings  was 
denied.  The  case  was  tried  before  a  jury,  which  gave  a  ver- 
dict for  plaintiff  and  judgment  was  entered  accordingly. 
The  appeal  is  from  the  judgment  and  an  order  denying  de- 
fendant's motion  for  a  new  trial. 

There  was  no  error  in  the  denial  of  appellant's  motion  for 
judgment  on  the  pleadings.  Admitting  the  execution  and 
genuineness  of  the  check  was  not  an  admission  of  the  new 
matter  set  up  in  the  answer  by  way  of  accord  and  satisfac- 
tion, or  that  the  check  related  in  any  way  to  the  transaction 
set  forth  in  the  complaint;  all  of  which,  under  section  462, 
Code  of  Civil  Procedure,  must  be  deemed  to  be  controverted. 
It,  therefore,  devolved  upon  defendant  to  connect  this  check 
with  the  transaction  upon  which  plaintiff  based  his  action 
and  prove  that  it  was  given  and  received  as  alleged  in  the 
answer.  In  the  absence  of  evidence  establishing  such  facts, 
it  did  not  in  itself  constitute  sufficient  evidence  in  support  of 
the  new  matter  alleged  in  the  answer.  While  plaintiff  ad- 
mitted receiving  the  check,  and  that  it  was  genuine  and  duly 
executed,  he  did  not  admit  that  it  was  received  as  set  forth 
in  the  answer.  "The  effect  of  an  admission  of  the  genuineness 
and  due  execution  of  an  instriunent  pleaded  by  a  defendant, 
and  not  denied,  as  provided  by  section  448  of  the  Code  of 
Civil  Procedure,  is  to  avoid  the  necessity  of  proof  of  its  gen- 
uineness and  due  execution,  and  nothing  more ;  and  whether  it 
is  proven  or  its  execution  is  admitted  its  terms  and  legal 
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effect  are  to  be  determined  by  an  inspection  of  the  instru- 
ment"    {Carpenter  v.  Skinners,  108  Cal.  362,  [41  Pac.  473] .) 

At  the  trial  the  appellant  offered  no  evidence  whatever. 
He  now  contends  that  the  evidence  was  insufficient  to  justify 
the  verdict,  and  that  the  couxt  erred  in  its  charges  to  the  jury. 
The  court  instructed  the  jury  as  follows:  ''If  you  find  that 
the  check  was  intended  to  apply  to  the  demand  here  sued 
upon,  and  that  plaintiff  accepted  the  check  with  words  writ- 
ten thereon  indicating  that  it  was  to  be  in  full  payment  of  ail 
of  such  demands,  and  that  he  was  aware  of  the  presence  of 
such  words,  then  the  check  should  be  received  by  you  as  evi- 
dence of  a  complete  settlement  of  such  demand."  In  another 
part  of  the  charge  the  jury  were  instructed  upon  the  theory 
that  it  was  for  them  to  find  from  the  evidence  whether  or  not 
plaintiff  had  knowledge  of  the  presence  of  the  memorandum 
at  the  time  of  the  delivery  of  the  check  to  him,  or  knew  of  the 
writing  upan  such  check,  before  it  passed  out  of  his  posses- 
sion. 

Having  failed  to  file  the  affidavit  of  denial  required  by 
section  448  of  the  Code  of  Civil  Procedure,  respondent  is 
deemed  to  have  admitted  the  execution  and  genuineness  of  the 
instrument.  Notwithstanding  this  admission  he  may  contro- 
vert the  instrument  by  evidence  of  mistake,  fraud  and  like 
defenses,  or  show  that  it  had  no  connection  with  the  demand 
sued  upon.  {Moore  v.  Copp,  119  Cal.  429,  [51  Pac.  630].) 
He  offered  no  evidence  touching  the  question,  and  in  the  ab- 
sence of  any  testimony,  the  instrument  stands  as  an  exponent 
of  the  facts  therein  set  out,  and  its  terms  and  legal  effect 
are  to  be  determined  by  an  inspection  of  the  instrument. 
{Carpenter  v.  Shinners,  108  CaL  362,  [41  Pac.  473].)  In 
the  absence  of  any  evidence  to  the  contrary,  respondent  is 
chargeable  with  what  the  instrument  purports  on  its  face 
to  be,  and  it  must  be  taken  for  just  what  it  appears  to 
mean.  {Petersen  v.  Taylor,  34  Pac.  724;  Brooks  v.  John- 
son, 122  Cal.  569,  [55  Pac.  423].)  Having  failed  to  con- 
trovert it,  respondent  must  be  presumed  to  have  had  knowledge 
of  the  existence  of  the  memorandum  on  the  check  at  the 
time  of  the  delivery  thereof  to  him  and  to  have  known  of 
the  writing  thereon  before  it  passed  out  of  his  possession. 
No  proof  of  this  fact  was  necessary.  It  was,  therefore,  error 
to  instruct  the  jury,  in  effect,  that  notwithstanding  they  found 
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the  check  was  intended  to  apply  to  the  demand  sued  upon, 
they  must,  nevertheless,  in  order  to  render  a  verdict  for  de- 
fendant, find  the  further  fact  that  respondent  was  aware 
of  the  presence  thereon  of  the  words,  *'In  full  for  9th  and 
Orand  avenue  fees,''  and  that  respondent  ''had  knowledge 
of  the  presence  of  the  memorandum  written  on  the  check 
at  the  time  of  its  delivery  to  him,"  or  that  **he  knew  of  the 
writing  upon  such  check  before  it  passed  out  of  his  pos- 
session." All  that  can  be  claimed  for  this  check  is  that 
it  constituted  a  receipt  for  money  paid  to  resi>ondent  pur- 
suant to  the  alleged  settlement.  As  such,  it  is  open  to  contra- 
diction or  explanation  by  parol  testimony.  In  the  absence 
of  such  contradiction  or  explanation,  respondent  is  bound 
by  what  it  purports  on  its  face  to  mean.  {Simmons  v.  OuUct- 
han,  75  Cal.  508,  [17  Pac.  543] ;  Snodgrass  v.  Parks,  79  CaL 
55,  [21  Pac.  429].)  There  is  nothing  in  Oreer  v.  Laws,  56 
Ark.  37,  [18  S.  W.  1038],  or  in  Rapp  v.  Giddings,  4  S.  Dak. 
492,  [57  N.  W.  237],  cited  by  respondent^  inconsistent  with 
the  general  rule. 
The  judgment  and  order  are  reversed* 

Allen,  P.  J.,  and  Taggart,  J.,  concurred. 


[Ctf.    No.  116.    Third  Appellate  Distriet. — June  17,  1007.] 

HERCULES  WATER  COMPANY,  Respondent,  ▼.  B.  FER- 
NANDEZ, Appellant 

EMUTSNT    DOICAIN — OONDElfNATION    OT    WaTEB    RIOHTS — InSUTFIOIENT 

CoMPLAmr — Specitded  Towns  and  ''Other  Places''  m  Gountt. 
A  eomplaint  by  a  water  company  in  an  aetion  of  eminent  domain, 
against  the  owners  of  riparian  rights  to  eondemn  the  same  to  pub- 
lie  use  for  the  purpose  of  supplying  two  specified  towns  "and  of 
other  places  in  said  county "  with  water,  the  term  "other  places" 
18  too  indefinite  to  embrace  either  the  whole  county,  or  any  par- 
ticular body  of  inhabitants  thereof,  nor  can  those  words  be  regarded 
as  surplusage;  but  the  eomplaint  must  be  held  insufficient  as  seek- 
ing the  aid  of  the  statute  for  an  unauthorized  purpose,  and  as 
being  indefinite  and  uncertain  as  to  the  uses  for  whieh  Ihs  son- 
demnatioa  was  sought. 
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Id. — ^Blxndino  or  Lawful  and  Unlawful  Pusposes. — Where  the  pro- 
eaeding  shows  upon  its  face  two  distinct  uses  or  purposes,  one  lawful 
and  the  other  not,  which  are  so  inseparably  blended  in  the  petition 
and  orders  as  not  to  be  severable,  it  cannot  be  sustained;  and  an 
application  to  eondemn  property  for  purposes,  part  of  which  are 
within  and  part  not  within  the  act,  will  be  bad  in  toto, 

iDd — ^TlBMS  ov  Statutb— ExTXNT  ow  UsK. — The  statute,  besides  allow- 
ing water  to  ba  condemned  for  public  use  in  towns,  villages,  and 
incorporated  citieSi  allows  it  to  be  condemned  in  behalf  of  canals, 
ditches,  etc.,  for  "conducting  or  storing  water  for  the  use  of  the 
inhabitants  of  anj  county,"  not  for  the  inhabitants  of  places  in 
any  county  indefinitely  described,  or  for  the  inhabitants  of  less 
than  those  of  the  entire  county.  AU  may  not  enjoy  the  nse,  but 
the  use  must  be  capable  of  enjoyment  by  alL 

ID^— Complaint — Pubug  Use — ^Findino. — A  complaint  seeking  to  con- 
demn water  rights  for  public  use  must  state  facts  showing  that  the 
use  ia  one  of  those  enumerated  in  the  statute.  A  mere  general 
averment  that  the  use  for  which  the  property'  is  sought  to  be  taken 
ia  a  public  nse  is  insufficient;  and  the  trial  court  cannot  obviate  the 
requirement  of  pleading  by  a  finding  that  the  use  is  a  public  use. 

Id. — MxASuas  or  Daulqes — DEPRsaATioN  in  Valux  or  PaopKRTY. — 
The  measure  of  damages  for  the  taking  of  the  rights  of  a  riparian 
owner  for  a  public  use  is  the  difference  in  what  the  property  was 
worth  immediately  before  the  appropriation,  and  what  it  was  worth 
affected  by  the  appropriation.  The  single  fact  to  be  determined 
ia  the  depreciation  in  the  value  of  the  property  affected  by  the 
taking  away  from  it  the  water  sought  to  be  condemned,  to  be  as- 
certained by  competent  and  proper  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Contra  Costa  County.    Wm.  S.  Wells,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Morrison  ft  Cope,  and  Morrison,  Cope  ft  Brobeck,  for  Ap- 
pellant* 

Pillsbury,  Madison  ft  Sutro,  for  Respondent 

CHIPMAN,  P.  J. — Eminent  domain.  The  complaint  al- 
leges corporate  organization  of  plaintiff  under  the  laws  of 
this  state,  for  the  purposes,  among  others,  of  acquiring  water 
rights,  "on  one  or  more  rivers,  creeks  or  streams  within  the 
state  of  California;  of  acquiring,  purchasing,  erecting,  con- 
structing, holding,  owning,  improving  and  leasing  dams,  reser- 
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voiis,  tanks,  canals,  flumes,  aqueducts,  ditches,  pipe-lines  and 
other  water-ways  or  conduits  and  securing  and  impounding 
springs,  streams  and  all  other  water-ways ;  of  buying,  selling, 
owning,  or  otherwise  dealing  in,  water  for  domestic,  irriga- 
tion, manufacturing  and  all  other  purposes;  of  furnishing, 
supplying  and  selling  the  same  to  any  county,  city  and  county, 
city,  town,  and  the  inhabitants  thereof;  of  acquiring,  con- 
structing and  maintaining  reservoirs,  tanks,  canals,  pipe- 
lines"; avers  the  ownership  of  water  rights  in  the  waters 
of  Pinole  creek,  Contra  Costa  county,  "being  the  right  to 
divert  and  use  the  waters  of  said  creek  and  to  store  the 
same  for  the  purpose  of  supplying  the  inhabitants  of  the  town 
of  Pinole  and  of  the  town  of  Hercules  and  of  other  places 
in  the  said  County  of  Contra  Costa,  with  water  for  domestic 
and  other  necessary  and  useful  purposes";  avers  the  owner- 
ship of  a  reservoir  and  pumping  plant  and  pipe-line  whereby 
said  water  is  diverted  from  said  creek  and  pumped  into 
said  reservoir;  that  it  owns  pipe-lines  leading  from  said 
reservoir  to  various  places  in  the  towns  named,  "and  else- 
where in  said  County"  by  means  of  which  "it  now  supplies 
water  for  said  purposes  to  the  inhabitants  of  said  town  of 
Hercules  and  to  the  inhabitants  of  said  town  of  Pinole,  and 
by  means  of  which  it  expects  and  intends  to  supply  water 
for  like  purposes  to  the  inhabitants  of  other  places  in  said 
County";  that  the  uses  and  purposes  for  which  the  property, 
rights  and  easements  already  acquired  have  been  and  are 
being  appropriated  are  public  uses  within  the  meaning  of 
the  law  of  this  state;  that  it  is  necessary,  in  order  to  make 
effective  use  of  the  waters  of  said  creek  as  aforesaid  by 
means  of  dams  erected  across  said  creek  at  various  places 
thereon  above  the  lands  of  defendant,  to  impound  idl  the 
waters  of  said  creek  in  order  to  facilitate  the  taking  all  of 
the  water  of  said  creek  at  a  point  or  points  above  the  land 
of  defendant,  to  wit:  at  the  said  pumping  station  and  at 
other  points  on  said  creek,  and  to  store  the  same  in  said  reser- 
voir of  plaintiff;  that  plaintiff  is  the  owner  of  all  the  riparian 
lands  and  rights  upon  said  creek  which  are  affected  by  the 
diverting  of  said  water,  as  aforesaid,  except  the  premises 
hereinafter  described.  The  complaint  then  describes  the 
lands  of  defendant  Fernandez  and  other  defendants  alleged 
to  be  affected  by  the  condemnation  sought,  and  alleges  that 
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said  creek  flows  through  eaeh  parcel  of  land  thus  described, 
to  the  waters  of  which  defendants  are  the  owners  of  riparian 
rights;  ''that  for  the  purpose  of  supplying  the  inhabitants 
of  the  town  of  Hercules  and  of  the  town  of  Pinole  and  of 
other  places  in  said  County  of  Contra  Costa  with  water  as 
aforesaid,  it  is  necessary  that  the  plaintiff  should  acquire, 
have  and  hold  an  easement  in  and  to  all  the  waters  of  said 
Pinole  Creek  •  •  .  for  the  aforesaid  use  and  purpose  of  sup- 
plying the  inhabitants  of  the  said  towns  named,  and  of  other 
places  in  said  county  of  Contra  Costa  with  water/' 

The  defendants  other  than  defendant  Fernandez  made  de* 
faulty  which  was  duly  entered.  Defendant  Fernandez  de- 
murred to  the  complaint  generally  for  insufficiency  of  facts, 
and  specially  on  the  grounds  of  uncertainty,  ambiguity  and 
unintelligibiUty. 

The  demurrer  was  overruled  and  defendant  Fernandez 
answered,  denying  specifically  the  material  allegations  of 
the  complaint. 

The  findings  foUow  closely  the  allegations  of  the  complaint, 
the  court  finding,  among  other  facts,  that  plaintiff,  at  the 
commencement  of  the  action,  was  supplying  water  and  since 
has  been  supplying  water  as  alleged  to  the  two  towns  named 
and  '^  expects  and  intends  to  supply  water  for  like  purposes 
to  the  inhabitants  of  said  towns  and  of  other  places  in  said 
County";  the  court  also  finds  that,  in  order  to  make  effective 
use  of  said  water  sufficient  to  supply  the  inhabitants  of  said 
two  towns  ' '  and  of  other  places  in  said  County  with  water, ' ' 
it  is  necessary  to  impound  the  waters  of  said  creek  as  alleged 
in  the  complaint;  that  for  the  purpose  of  supplying  the  in- 
habitants of  said  towns  ''and  other  places  in  said  County 
of  Contra  Costa  with  water  it  is  necessary  that  plaintiff 
acquire  ...  an  easement  to  all  the  waters  of  said  Pinole 
Creek,  to  wit " :  the  right  by  means  of  dams  at  various  places 
above  defendant's  lands  and  store  the  same,  "for  the  afore- 
said use  and  purpose  of  supplying  the  inhabitants  of  the 
town  of  Hercules  and  of  the  town  of  Pinole  and  of  other 
places  in  said  County  of  Contra  Costa  with  water." 

In  assessing  the  damages  the  court  found  the  total  damages 
to  be  $2,675.00,  as  follows:  1.  That  the  rights  and  easements 
belonging  to  the  defendant  Fernandez  are  fixed  at  $1,000 ;  2. 
The  damage  to  acorae  to  the  first,  second  and  third  parcels 
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of  his  land,  as  described  in  the  complaint,  is  fixed  at  $25  each, 
and  to  the  fourth  parcel  it  is  fixed  at  $1,600,  the  last  three 
items  of  damage  by  reason  of  the  severance  of  his  said 
riparian  rights  from  said  parcels  of  land.  The  findings 
generally  follow  the  allegations  of  the  complaint  and  the 
judgment  follows  the  findings. 

Defendant  Fernandez  appeals  from  the  judgment  on  bill 
of  exceptions. 

It  is  urged  by  appellant  that  the  general  demurrer  should 
have  been  sustained,  for  that  it  is  sought  by  the  proceedings 
to  condemn  water  for  the  use  of  places  in  the  county  which 
are  not  described  as  cities,  towns  or  villages  or  otherwise 
as  required  by  statute  law.  The  special  demurrer  also  points 
out  that  the  complaint  is  ambiguous,  uncertain  and  unin- 
telligible, among  other  grounds,  because  it  cannot  be  ascer- 
tained therefrom  whether  it  is  necessary  to  condemn  the  said 
water  rights  for  the  purpose  of  supplying  the  inhabitants 
of  the  towns  named,  or  for  the  purpose  of  supplying  the  in- 
habitants of  ** other  places"  in  said  county. 

Section  1238  of  the  Code  of  Civil  Procedure  provides  as 
follows:  ** Subject  to  the  provisions  of  this  title,  the  right  of 
Eminent  Domain  may  be  exercised  in  behalf  of  the  following 
uses:  3.  .  •  •  canals,  aqueducts,  reservoirs,  tunnels,  flumes, 
ditches  or  pipes  for  conducting  or  storing  water  for  the  use 
of  the  inhabitants  of  any  county,  incorporated  city,  or  city 
and  county,  village  or  town.  ..."  Section  14,  article  I  of 
the  constitution  prohibits  the  taking  or  damaging  of  private 
property  for  public  use  without  just  compensation  having 
first  been  made.  We  are,  however,  to  look  to  the  legislature 
to  ascertain  what  constitutes  a  public  use  and  for  the  au- 
thority to  exercise  the  right  of  taking  or  damaging  private 
property  for  a  public  use.  The  only  limitation  upon  this 
power  is  contained  in  the  constitution.  (Lindsay  Irr.  Co,  v. 
Mehrtens,  97  Cal.  676,  [32  Pac.  802].)  Section  1241  of  the 
Code  of  Civil  Procedure  provides  that  before  private  property 
can  be  taken  it  must  appear  ^^that  the  use  to  which  it  is  to  be 
applied  is  a  use  authorized  by  law,"  and  the  uses  so  au- 
thorized are  those  specified  in  the  statute  (Code  Civ.  Proc., 
sec.  1238),  and  none  others. 

The  words  "the  inhabitants  of,"  as  used  in  the  complaint, 
we  think  should  be  read  in  connection  with  the  words  "other 
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places  in  the  County  of  Contra  Costa/'  and  it  was  not  neces- 
sary to  repeat  them  before  the  latter  words.  But  these  latter 
words,  as  used  in  the  complaint,  are  clearly  in  addition  to, 
and  were  intended  to  embrace,  territory  different  from  that 
of  a  town,  Tillage,  city  or  incorporated  city  and  county. 
Unless,  therefore,  a  construction  can  be  given  to  these  words 
which  would  make  them  equivalent  to  an  averment  that 
the  purpose  was  to  supply  with  water  the  inhabitants  of  the 
county  of  Contra  Costa,  we  do  not  see  how  the  complaint 
can  be  upheld  as  seeking  to  condemn  for  a  public  use.  Such 
construction,  however,  we  think  unwarranted.  **  Other 
places"  cannot  mean  all  places  in  the  county  other  than  the 
towns  of  Hercules  and  Pinole,  nor  can  the  complaint  be  held 
to  mean  all  the  inhabitants  of  the  county  other  than  said 
towns.  The  terms  are  too  indefinite  to  embrace  either  the 
whole  county  or  any  particular  body  of  the  inhabitants  who 
are  to  be  supplied  with  water.  Apparently  the  plaintiff  is 
to  be  the  exclusive  judge  of  whom  and  what  places  it  will 
supply  with  water,  and  no  reciprocal  right  attaches  to  any 
particular  group  of  the  inhabitants  of  such  places  to  demand 
service  of  plaintiff.  **The  other  places  might  be,"  as  sug- 
gested by  appellant,  ''factories,  such  as  that  of  the  California 
Powder  Works,  or  they  might  be  farms  belonging  to  one 
individual,  or  hotels,  stores,  shops,  residences,  or  innumerable 
other  private  places  and  establishments."  Nor  do  we  think 
by  this  illustration  ''that  counsel  are  sticking  in  the  bark," 
as  replied  by  respondent.  It  is  true  that  in  supplying  these 
places  plaintiff  would  be  engaged  in  supplying  water  to  some 
of  the  inhabitants  of  the  county  of  Contra  Costa,  but  would 
plaintiff  be  under  obligation  to  supply  the  inhabitants  of  the 
whole  or  any  definite  part  of  the  county  t  It  was  said  in 
Lindsay  Irr.  Co.  v.  Mehrtens,  97  Cal.  676,  [32  Pac.  802],  at 
page  681:  "It  is  not  necessary  that  the  entire  public  shall 
enjoy  the  use,  or  even  that  it  be  capable  thereof,  but  the  use 
must  be  capable  of  enjoyment  by  all  who  may  be  within  the 
neighborhood,  and  there  must  be  within  that  neighborhood  so 
great  a  number  of  the  entire  public  as  to  destroy  its  character 
as  a  private  use." 

The  statute  authorizes  the  exercise  of  the  right  of  eminent 
domain  (except  as  to  towns,  villages  and  incorporated  cities), 
in  behalf  of  canals,  ditches,  etc.,  for  "conducting  or  storing 
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water  for  the  use  of  the  inhabitants  of  any  county/'  not  for 
the  inhabitants  of  places  in  any  county,  indefinitely  described, 
or  for  the  inhabitants  less  than  those  of  the  entire  county. 
All  may  not  enjoy  the  use,  but  the  use  must  be  capable  of  en- 
joyment by  alL  In  the  Lindsay  case,  supra,  the  court  said: 
''Whether  the  particular  region  is  a  farming  neighborhood, 
and  whether  the  supplying  of  water  to  that  neighborhood 
constitutes  a  public  use,  are  questions  of  fact,  which  must 
be  determined  by  the  court  before  whom  the  proceeding  is  had, 
and  its  decision  thereon  must  be  held  conclusive  upon  this 
court  to  the  same  extent  as  in  other  cases  where  it  is  called 
upon  to  determine  matters  of  fact.''  It  is  hence  urged  by 
respondent  that  as  there  is  a  finding  to  the  effect,  as  is 
claimed,  that  the  supplying  of  water  to  the  inhabitants  of 
the  town  of  Hercules  and  of  the  town  of  Pinole  and  other 
places  in  said  county  of  Contra  Costa,  constitutes  a  public 
use,  is  oondusive  upon  this  court.  The  finding  of  the  court 
was  not  that  to  supply  water  to  '* other  places  in  said  county" 
was  a  public  use,  but  that  ''the  rights  and  easements  already 
acquired  and  owned  have  been,  and  at  the  time  of  the  com- 
mencement of  this  action  were  and  now  are  being,  appro- 
priated, are  public  uses."  But  had  the  findings  gone  to  the 
extent  claimed,  we  do  not  think  it  would  have  been  conclu- 
sive upon  this  court.  The  statute  under  examination  in  the 
case  just  cited  made  the  supplying  of  farming  neighbor- 
hoods with  water  a  public  use.  The  question  involved  was 
as  to  the  sufficiency  of  the  evidence  to  sustain  the  judgment 
that  the  particular  land  constituted  a  farming  neighborhood. 
The  court  did  not  mean  that  the  trial  court  could  conclu- 
sively determine  what  the  legislature  alone  can  determine. 
It  is  not  sufficient  for  the  pleader  to  allege  that  the  use  for 
which  property  is  to  be  taken  is  a  public  use.  The  complaint 
must  show  that  the  use  is  one  of  those  enumerated  in  the 
statute,  and  the  trial  court  cannot  obviate  this  requirement 
by  finding  the  use  to  be  a  public  use.  It  was  said  in  the 
case  last  cited:  "Whoever,  under  the  claim  of  agency  of  the 
state,  would  deprive  the  owner  of  any  of  his  property  by 
virtue  of  the  exercise  of  eminent  domain  must  show  not  only 
that  the  use  for  which  he  seeks  to  appropriate  it  is  a  public 
use,  but  also  that  the  legislature  has  authorized  the  taking 
of  property  for  that  particular  use,  and  in  the  mode  in  which 
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he  is  seeking  to  appropriate  it  The  legislature  must  desig- 
nate^  in  the  first  place,  the  uses  in  behalf  of  which  the  right 
of  eminent  domain  may  be  exercised,  and  this  designation  is 
a  legislative  declaration  that  such  uses  are  public  and  will  be 
recognized  by  the  courts;  but  whether,  in  any  individual 
case,  the  use  is  a  public  use  must  be  determined  by  the  ju- 
diciary from  the  facts  and  circumstances  of  the  case."  As 
we  understand  the  decision:  If,  for  example,  a  question  of 
fact  had  arisen  as  to  whether  or  not  Hercules  is  a  town  or 
viUage,  it  would  be  for  the  court  to  determine  that  fact  and 
its  finding  upon  conflicting  testimony  would  be  conclusive. 
But  if  the  legislature  had  not  provided  for  the  condemnar 
tion  of  riparian  rights  for  the  benefit  of  towns  or  villages, 
no  right  of  condemnation  could  rest  upon  such  finding  by  the 
trial  courts  even  with  the  added  finding  that  the  supplying 
of  water  to  such  towns  was  a  public  use.  A  corporation  can 
no  more  condemn  property  for  purposes  not  declared  to  be 
public  uses  than  for  purposes  without  the  power  conferred 
by  the  corporation  charter;  and  that  this  latter  cannot  be  done 
was  held  in  Chicago  dk  N.  W.  By.  Co.  v.  Oalt,  133  HI.  657, 
[23  N.  E.  425,  24  H.  E.  674],  conceded  by  respondent  to  be 
good  law. 

Mr.  Lewis  says:  ''The  petition  should  show  the  use  or  pur- 
pose for  which  the  property  is  desired,  and  that  it  is  within 
the  statutory  powers  conferred.  It  should  show  a  clear  right 
to  condemn  the  property  described."  (2  Lewis  on  Eminent 
Domain,  sec  353.  See,  also,  7  Encyclopedia  of  Pleading  and 
Practice,  p.  526.)  ''Where  the  proceeding  shows  upon  its 
face  two  distinct  uses  or  purposes,  one  lawful  and  the  other 
not,  which  are  so  inseparably  blended  in  the  petition  and 
orders  as  not  to  be  severable,  it  cannot  be  sustained."  (7 
Encyclopedia  of  Pleading  and  Practice,  p.  527.)  Here,  both 
by  averments  of  the  complaint  and  by  the  findings  and  judg- 
ment of  the  court,  a  necessity  is  alleged  and  found  for  the 
condemnation  to  supply  not  only  the  inhabitants  of  the  towns 
named  but  also  of  other  places  in  the  county  of  Contra  Costa. 

Nor  can  the  terms  "other  places"  be  disr^arded  as  sur- 
plusage or  stricken  out  by  amendment  of  the  judgment  The 
court  found  that  the  water  was  necessary  not  only  for  the 
inhabitants  of  the  towns  named,  but  that  in  order  to  make 
effective  use  of  said  waters  sufficient  to  supply  the  inhabitants 
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of  said  two  towns  and  other  places  in  said  county,  it  is  nec- 
essary that  plaintiff  acquire  an  easement  to  all  the  waters  of 
said  creek.  We  cannot  say  that  the  trial  court  would  have 
found  it  necessary  to  condemn  all  the  waters  of  the  creek  if 
plaintiff  had  not  expressed  an  intention  in  its  complaint  to 
use  the  waters  of  the  creek  elsewhere  than  in  said  towns  and 
had  asked  for  a  decree  to  that  effect. 

Mr.  Lewis  cites  cases  holding  that  where  an  act  combined  a 
private  use  with  a  public  use  in  a  way  that  the  two  cannot 
be  separated,  the  whole  act  is  void.  He  adds:  **So  an  applica- 
tion under  an  act  to  condemn  property  for  purposes,  part  of 
which  are  within  and  part  not  within  the  act,  will  be  bad 
in  toto/'     (1  Lewis  on  Eminent  Domain,  sec.  206.) 

If  plaintiff  had  no  right  to  condemn  the  riparian  rights  of 
defendant  Fernandez  to  supply  water  to  the  inhabitants  of 
other  places  than  the  towns  named,  the  complaint  was  in- 
definite and  uncertain  in  the  particular  claimed  as  well  as 
seeking  the  aid  of  the  statute  for  an  unauthorized  purpose 

A  private  corporation  formed  for  private  gain,  under  guise 
of  serving  the  public,  should  not  be  permitted  to  take  private 
property  through  the  extraordinary  remedy  of  eminent  do- 
main, and  under  an  assumed  agency  of  the  state,  upon  any 
strained  or  doubtful  construction  of  the  statute  declaring 
what  are  public  uses. 

Error  is  claimed  arising  out  of  the  method  adopted  by  the 
ti'ial  court  in  assessing  the  damages.  As  the  cause  must  be 
remanded  for  a  new  trial,  we  deem  it  best  to  notice  this  point. 

Over  defendant's  objection  the  court  allowed  the  witness 
McMahon  to  testify  that  the  value  of  water  rights  all  along 
the  banks  of  Pinole  creek  was  about  $2  per  running  foot,  ap- 
parently without  regard  to  the  extent  of  the  land  at  different 
places  lying  back  of  the  creek.  There  were  several  tracts  of 
land  of  appellant,  marked  on  the  map  used  at  the  trial,  of 
various  acreage — in  all  about  one  hundred  and  eighty-two 
acres  through  which  the  creek  flowed  for  a  distance  of  about 
eleven  hundred  and  ninety  feet.  The  damage  awarded  was 
$2,675,  made  up  as  shown  above.  Whether  appellant  was  in- 
jured by  this  particular  testimony  is  not  clear,  for  the  court 
seems  to  have  assessed  the  damage  to  all  the  land  by  reason 
of  the  severance  of  the  riparian  rights,  and  in  addition  al- 
lowed a  separate  sum  for  Uie  rights  and  easements  belonging 
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to  appellant.  In  the  piiesent  case  the  riparian  rights  alone 
were  sought  to  be  condemned  and  the  water  was  to  be  taken 
at  a  point  above  appellant's  land.  No  part  of  his  land  was 
sought  to  be  taken. 

It  seems  to  us  that  the  true  rule  is  stated  by  respondent — 
that  the  measure  of  damage  to  a  riparian  owner  by  the  ap- 
propriation or  diversion  of  the  waters  is  the  depreciation  in 
the  value  of  the  property  affected  by  the  taking.  The  ques- 
tion was  thus  disposed  of  in  Lee  v.  Springfield  Water  Co., 
176  Pa.  St.  223,  [35  Atl.  184],  where  the  court  said:  *'The 
defendant  had  seized  a  part  of  the  waters  of  Crum  Creek 
for  the  supply  of  its  water  works.  The  plaintiffs  are  mill 
owners  on  the  same  stream,  and  below  the  point  at  which  the 
water  is  taken.  The  object  of  this  action  is  to  ascertain  the 
damages  sustained  by  the  plaintiffs  by  reason  of  the  appro- 
priation of  a  portion  of  the  water  of  the  stream  that  had 
previously  flowed  through  their  property,  and  been  used 
by  them  to  aid  in  propelling  their  machinery.  The  true 
measure  of  damages  to  be  applied  in  all  cases  of  a  taking  by 
virtue  of  eminent  domain  is  involved  in  no  doubt.  It  is  easy 
of  application.  It  is  the  depreciation  in  value  of  the  prop- 
erty affected  by  the  taking.  Where  land  is  taken  this  has 
been  said  so  frequently  that  it  would  be  a  work  of  supereroga- 
tion to  cite  the  cases  in  which  the  doctrine  has  been  stated  and 
applied.  It  was  applied  in  Miller  v.  Windsor  Water  Co.,  148 
Pa.  St  429,  [23  AtL  1132],  where,  as  in  this  case,  a  water 
company  had  appropriated  water,  and  a  lower  riparian  owner 
complained  that  he  was  injured  by  the  appropriation.  It  is 
the  proper  measure  of  the  plaintiff's  damage  in  this  case.  The 
jury  should  inquire  what  the  property  affected  was  fairly 
worth  immediately  before  the  water  was  appropriated,  and 
what  it  was  worth  affected  by  the  appropriation.  The  differ- 
ence, if  any,  is  the  loss  actually  sustained,  and  therefore  the 
measure  of  the  plaintiff's  right  to  recover  damages." 

It  was  also  so  held  in  City  of  Syracuse  v.  Stacey,  169  N.  Y. 
231,  [62N.  E.  354]. 

Appellant  claims  that  the  extent  of  the  riparian  right  is  to 
be  measured  by  the  area  of  land  adjacent  to  the  stream  and 
within  the  watershed;  citing  Alia  Land  etc.  v.  Hancock,  85 
Cal.  219,  229,  230,  [20  Am.  St.  Rep.  217,  24  Pac.  645] ;  Wig- 
gins Y.  Muscupiabe  L.  dk  W.  Co.,  113  Cal.  182,  195,  [54  Am. 
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St  Rep.  337,  45  Pac.  160] .  There  seems  to  be  but  little,  if 
any,  disagreement  between  counsel  upon  the  rule.  The  point 
made  hj  appellant  is  that  the  measurement  of  damages  by 
the  running  foot  was,  in  view  of  the  facts  of  the  case,  an  im- 
proper method  of  ascertaining  the  compensation,  and  upon 
the  point  we  agree  with  appellant  Such  method  wholly  dis- 
regards the  extent  of  the  land  adjacent  to  the  stream  and 
within  its  watershed  and  owned  by  the  defendant.  The 
riparian  right  to  a  narrow  strip  of  land  a  hundred  feet  wide 
would  thus  have  the  same  value  as  it  would  have  if  the  body 
of  land  had  a  width  of  a  thousand  feet  Then  again,  the 
water  frontage  in  question  embraced  land  lying  along  a  creek 
of  fresh  flowing  water  and  land  also  whose  frontage  was 
on  tide  water  unfit  for  domestic  use.  It  is  not  probable  that 
the  riparian  right  was  of  equal  value  foot  by  foot  of  all  this 
frontage. 

The  single  fact  to  be  determined  was  the  depreciation  in 
the  value  of  the  property  affected  by  the  taking  away  from 
it  the  water  sought  to  be  condemned,  to  be  ascertained,  of 
course,  by  competent  and  proper  evidence. 

The  judgment  is  reversed,  with  directions  to  sustain  the 
demurrer,  plaintiff  to  have  leave  to  amend  its  complaint  if 
so  minded. 

Hart|  J.,  and  Burnett,  J.,  concurred. 


[Giv.  No.  859.    Seeond  Appellate  District. — June  IS,  1907.] 

MANUEL  MONTIJO  et  al.,  Appellants,  v.  ROBERT 
SHERER  &  CO.,  Copartners,  et  aL,  Defendants;  MARK 
RYAN,  Respondent 

Judgment  bt  Ditault— Vacation — Notigx  and  AmDAVFrs — Oonjunc- 
TiYX  FoBic  OF  Gbounds — CoNBTRUOTioN — SumcDCMOT. — Th«  affi- 
davits used  on  a  motion  to  vacate  a  judgment  by  default  are  not 
to  be  construed  with  the  strictness  applied  to  a  pleading  in  matters 
of  form;  and  the  fact  that  the  grounds  of  the  motion  are  stated 
conjunctively  in  the  notice  and  affidavits  filed,  that  "said  defend- 
ant failed  to  anawsr  in  time  through  inadvertence,  mistake,  and  ex> 
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easable  negleet/'  is  not  material.  It  Ib  iuffieient  if  the  facts  proved 
justify  the  actios  of  the  court  in  relieving  the  applicant  on  the 
ground  of  inadvertence,  mistake,  or  excusable  neglect. 

Td4 — SumciBNOT  or  Showino — Action  fob  Foeoibls  Entry — Ehplot- 

MXNT     rOB     AK8WXBIN0     DSFINDANT — ^BeLIANCB     UPON     STTTPOSID 

OwNEBSHiF — DisGBKnoN. — Where  the  moving  party  was  in  the 
employ  of  a  codef  endant  who  answered  the  complaint,  and  who  in- 
formed him  that  an  interurban  railway  company  was  the  owner 
of  the  premises  and  would  take  care  of  the  suit,  and  that  he  need 
not  bother  about  it,  and  that  relying  thereupon  he  failed  to  an- 
swer, under  the  circumstances  he  had  the  right  to  rely  upon  the 
statement  that  the  corporation  whom  he  believed  was  the  real  party 
IB  interest  would  protect  him,  and  the  fact  that  his  employer  had 
answered  was  a  circumstance  to  be  considered  by  the  court,  and  the 
court  properly  exercised  its  discretion  in  favor  of  a  trial  of  the 
case  on  its  merits. 

Id. — ^Ajtidayxt  or  Misits— ViBimD  Answer. — Although  no  sufficient 
separate  affidavit  of  merits  was  embodied  in  the  affidavits,  yet 
where  the  verified  answer  to  the  complaint  was  filed  with  the  affi- 
davits, and  a  copy  thereof  was  served  with  the  notice  and  affidavits, 
such  verified  answer  is  of  itself  a  sufficient  affidavit  of  merits. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County,  setting  aside  a  judgment  by  default  and 
granting  leave  to  answer.    Walter  Bordwell,  Judge. 

Tlie  facts  are  stated  in  the  opinion  of  the  court. 

Hugh  J.  Crawford,  and  William  Crawford,  for  Appellants. 

Bicknell,  Gibson,  Trask,  Dunn  &  Crutchery  and  Edward  E. 
Bacon,  for  Respondent. 

TAQQART,  J. — ^Defendant  Ryan  was  an  employee  of 
Robert  Sherer  &  Co.  and  was  joined  with  the  members  of  that 
copartnership  in  an  action  for  damages  for  forcible  entry 
upon  premises  of  which  plaintiffs  allege  themselves  to  have 
been  the  owners  and  in  the  actual  possession  at  the  time  of 
such  entry,  to  wit,  on  February  2,  1906,  and  to  and  until 
February  14,  1906,  and  at  divers  times  between  said  dates. 

Ryan  was  served  with  summons  February  20,  1906,  and 
the  members  of  Sherer  &  Co.  served  on  February  21st  and 
23d,  respectively.  Sherer  &  Co.  answered,  but  Ryan  failed 
to  do  80,  and  on  March  5,  1906,  the  default  of  Ryan  for 

ft  CaL  App.— 47 
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not  answering  was  regularly  entered,  and  thereafter,  on 
March  13,  1906,  judgment  was  taken  against  him  as  prayed 
for  in  the  complaint,  to  wit,  for  the  sum  of  $1,500  (the  same 
to  be  trebled)  and  for  costs. 

On  March  17,  1906,  he  served  notice  on  plaintiflf's  attorney 
of  his  intention  to  move  the  court  to  set  aside  the  said  de- 
fault and  to  permit  him  to  answer  the  complaint  filed  in  the 
action.  The  motion  was  noticed  to  be  made  on  the  records 
and  files  in  said  action  and  the  affidavits  of  himself  and  at- 
torney, and  his  verified  answer  to  the  complaint,  a  copy  of 
which  was  served  with  the  notice.  The  grounds  specified 
were  that  ''said  defendant  failed  to  answer  in  time  through 
inadvertence,  mistake  and  excusable  neglect." 

Appellants  claim  the  order  granting  the  motion  was  error 
for  two  reasons :  1.  The  grounds  of  the  motion  are  stated  con- 
junctively in  the  notice  and  both  affidavits  filed,  and  the 
showing  made  fails  to  support  the  conjoined  reasons  of  inad- 
vertence, mistake  and  excusable  neglect;  2.  The  affidavit  of 
merits  is  insufficient. 

The  affidavits  are  not  to  be  construed  with  the  strictness 
applied  to  a  pleading  in  matters  of  form,  and  if  they  show 
facts  to  justify  the  action  of  the  court  on  the  ground  of  in- 
advertence, mistake  or  excusable  neglect  it  will  be  sufficient 
By  the  affidavits  and  verified  answer  the  following  facts  are 
made  to  appear:  That  the  Los  Angeles  Interurban  Railway 
Company  was  the  owner  and  in  the  peaceable  possession  of 
the  premises  described  in  plaintiff's  complaint  at  the  time 
of  the  alleged  entry  thereon  by  defendants,  or,  at  least,  that 
Byan  so  believed.  That  Byan  was  a  laborer  in  the  employ  of 
his  codef  endants  and  it  was  in  such  employment  he  went  upon 
said  lands.  That  upon  being  served  he  called  the  attention 
of  his  employers  to  the  service  of  summons  upon  him,  and 
was  told  by  them  that  he  need  not  bother  about  the  matter, 
as  the  suit  would  be  taken  care  of  by  the  Los  Angeles  Inter- 
urban Railway  Company.  That  he  relied  upon  such  state- 
ment and  filed  no  answer.  Under  the  circumstances  he  had 
a  right  to  rely  upon  the  statement  that  the  corporation  whom 
he  believed  to  be  the  real  party  in  interest  would  protect  him. 
The  showing  by  the  affidavit  of  Attorney  Crutcher  as  to  the 
reasons  why  he  did  not  answer  for  defendant  Byan  before  his 
appearance  to  make  the  motion  we  do  not  think  materiaL 
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The  *^ records  and  files"  upon  which  the  motion  was  also 
based  are  not  before  us,  but  it  does  appear  from  the  affidavit 
of  Albert  Crutcher  that  an  answer  had  been  filed  on  behalf 
of  the  defendants  Sherer  &  Co.  This  was  a  circumstance  that 
the  court  should  have  and  no  doubt  did  consider  in  the  exer- 
cise of  its  discretion  in  the  matter.  That  there  were  other 
pleadings  before  the  court  raising  the  same  issues  of  fact  as 
those  which  the  defendant  in  default  asked  to  have  tried  in 
his  behalf  might  well  and  properly  have  influenced  the  court 
in  case  of  doubt.  It  was  authorized  to  examine  them  for 
the  purpose  of  determining  the  motion.  {Ldkeshore  Co.  v. 
Modoc  Co.,  108  CaL  263,  [41  Pac.  472].)  The  discretion  of 
the  court  in  vacating  the  default  and  setting  aside  the  judg- 
ment thereon  appears  to  have  been  liberally  exercised  with  a 
view  to  the  trial  of  the  case  on  its  merits.  This  was  in  ac- 
cordance with  the  universal  rule.  (Merchants'  Co*  v.  Los 
Angeles  Co.,  128  Cal.  621,  [61  Pac.  277].) 

Neither  of  the  affidavits  filed  contains  a  showing  that  alone 
would  be  sufficient  as  an  affidavit  of  merits,  but  the  verified 
answer  denies  every  material  allegation  of  the  complaint. 
This  has  been  held  sufficient  too  often  by  the  supreme  court  to 
be  considered  an  open  question.  (Ftdweiler  v.  Mining  Co., 
83  Cal.  129,  [23  Pac.  65] ;  Merchants'  Co.  v.  Los  Angeles  Co., 
128  CaL  621,  [61  Pac.  277] ;  Melde  v.  Reynolds,  129  CaL  314, 
[61  Pac.  932].) 

Order  appealed  from  affirmed* 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  17,  1907. 
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[(^T.  No.  853.    Second  Appellate  Dietrict. — June  18,  1907.] 

C.  C.  BAILEY,  Respondent,  v.  AETNA  INDEMNITY  COM- 
PANY, OF  HABTFORD,  CONNECTICUT,  AppeUant 

Attachmsnt — Bond  tor  Bbleasb — ^UNDVRTAKme  to  Pay  Judoioent— 
Common-law  Bond — Bbcitalb  CoNCLUsrnL — ^An  indemnity  bond 
Tolantarilj  given  hj  the  defendant  to  the  sheriff  to  secure  the  re- 
lease of  an  attachment  levied  on  defendant's  property,  for  which 
the  writ  of  attachment  provides,  under  section  540  of  the  Code  of 
Civil  Procedure,  which  recites  the  amount  of  plaintiff's  claim,  but 
which,  in  lien  of  the  form  of  undertaking  provided  for  in  that  sec- 
tion, undertakes  and  promises  "that  in  ease  the  plaintiff  recovers 
judgment  in  the  action,  defendant  will  pay  to  plaintiff  the  amount 
of  whatever  judgment  may  be  recovered  in  said  action,  together 
with  percentage,  interest  and  costs,"  is  substantially  a  bond  to  !««»- 
cure  the  release  of  an  attachment  under  section  540,  and  would  be 
valid  at  common  law;  and  its  recitals  of  the  plaintiff's  claim,  and  of 
the  levy  of  the  attachment  and  of  the  desire  of  defendant  to  release 
the  same  by  the  bond,  are  conclusive  against  the  obligor,  whether  it 
be  a  statutory  or  common-law  bond. 

Id. — ^BoND  roB  Beleass  Contemplated  by  Wbtt — Osdbb  of  Coubt  not 
Beqihred. — ^Where  the  writ  contemplates  a  bond  to  the  sheriff  for 
the  release  of  attached  property,  as  well  as  to  prevent  a  levy  thereof, 
no  order  of  the  court  is  eesential  to  its  effectiveness  as  a  statutory 
or  common-law  bond,  whatever  its  form,  when  voluntarily  given  for 
the  purpose  of  procuring  the  release  of  an  attachment  levied  upon 
defendant's  effects. 

lb. — Subjection  of  Pbopbbty  to  Attachicbnt— Affidavit— Validity  of 
Wbit. — In  an  action  on  the  bond  given  to  release  the  attachment 
it  cannot  be  questioned  whether  the  property  released  was  subject 
to  attachment  or  not,  nor  whether  the  affidavit  for  attachment  was 
false  or  the  writ  invalid,  under  which  the  levy  was  made. 

lb. — ^BoND  FOB  Beleasi  not  A  8tay  Bond — ^Accbual  of  Caxjss  of  Ac- 
tion— Execution  Unsatisfied. — A  bond  given  to  release  an  at- 
tachment, though  in  the  form  of  an  obligation  of  defendant  to 
pay  the  judgment,  does  not  operate  as  a  bond  to  stay  execution  on 
the  judgment,  nor  is  an  action  thereupon  an  action  on  the  judg- 
ment; and  the  cause  of  action  on  the  bond  accrues  as  soon  as  ex- 
ecution against  the  defendant  has  been  returned  unsatisfied,  where 
no  stay  bond  on  appeal  from  the  judgment  was  given  to  prevent 
such  execution  and  return. 

Id. — ^Action  on  Bond — Judgment  on  Pleadings — ^Mebits. — ^In  an  ac- 
tion on  the  bond,  a  judgment  on  the  pleadings  is  a  judgment  ob  the 
Bierits  under  our  coda» 
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Id. — Trial — Iksutfxciknt  Amswebt- Conclusions  of  Law — Insufvi- 
(SBNT  Dbrkss — Pbopeb  JUDGMENT  UPON  Plbadinos. — Where  it 
appeared  upon  the  trial  that  the  deniala  of  the  answer  were  of 
mere  eonehisione  of  law,  and  that  an  affirmatiTe  defense  to  the  or- 
iginal aetion  on  the  ground  of  eoUusion,  which  failed  to  show  the 
facte  constituting  it,  or  to  show  that  there  was  anj  defense  to  the 
original  aetion  or  anj  abilitj  to  supplj  upon  a  new  trial  evidence 
alleged  to  have  been  suppreraed  at  the  former  action,  states  no  de- 
fense, and  where  the  defendant  elected  to  stand  upon  the  answer,  a 
judgment  upon  the  pleadings  was  properlj  rendered. 

Id. — iNTEODUcnoN  OF  EviDSNCB — SuBFLUSAOE. — The  judgment  having 
been  rendered  upon  the  pleadings,  with  a  general  finding  that  the 
averments  of  the  complaint  were  true,  the  introduction  of  evidence 
at  the  trial  became  mere  surplusage,  and  questions  of  its  weight 
and  admissibility  are  immateriaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  triaL  W. 
P.  JameSy  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Drew  Pruitt,  Charles  L.  Batcheller,  and  Thomas  C.  Bidg- 
way,  for  Appellant. 

Sidney  J.  Parsons,  and  0.  P.  Widaman,  for  Respondent 

TAGGART,  J. — ^This  is  an  action  to  recover  from  the  surety 
on  an  undertaking  given  to  release  an  attachment  the  amount 
of  the  judgment  rendered  against  the  attached  debtor. 

Judgment  was  for  plaintiff,  and  defendant  appeals  from 
the  judgment^  and  from  an  order  denying  its  motion  for  a 
new  triaL 

Plaintiff  brought  an  action  in  the  superior  court  of  Los 
Angeles  county  against  the  Pacific  Furniture  and  Lumber 
Company  to  recover  judgment  on  two  promissory  notes  with 
interest,  and  attorney's  fees  as  provided  therein,  and  on  an 
account  for  work  and  labor.  He  caused  an  attachment  to  be 
issued  and  levied  on  the  property  of  the  said  Pacific  Furni- 
ture Company  at  the  time  the  action  was  begun.  On  the 
same  day  (April  14,  1904)  the  defendant  herein,  the  Aetna 
Indemnity  Company,  executed  and  delivered  to  the  sheriff 
who  held  the  attached  property  of  the  furniture  company, 
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the  instrument  here  sued  on,  and  the  attached  property  waa 
released  and  the  attachment  discharged.  On  the  trial  in  the 
attachment  suit  the  indebtedness  was  admitted  by  the  de- 
fendant furniture  company,  but  it  was  claimed  that  it  was 
not  due  by  reason  of  the  execution  by  plaintiff  and  certain 
other  creditors  of  the  furniture  company  of  a  certain  con- 
tract for  forbearance  extending  the  time  of  payment  to  Sep- 
tember 23,  1903.  Findings  on  this  issue  were  for  plaintiff, 
and  on  the  fifteenth  day  of  June,  1905,  judgment  in  his  favor 
was  rendered  against  the  Pacific  Furniture  Company  for  the 
full  amount  claimed.  The  present  action  was  begun  July  24, 
1905,  to  recover  from  defendant  herein,  as  surety  on  the 
undertaking  given  to  release  the  attachment,  the  amount  of 
such  judgment  Defendant  set  up  the  same  defense  pleaded 
in  the  attachment  suit,  and  alleged  that  the  issues  so  raised 
were  not  fairly  tried  because  of  collusion  between  plaintiff 
and  the  defendant  in  the  attachment  suit,  and  asks  that  they 
may  be  tried  on  its  answer  in  this  action. 

In  support  of  the  appeal  it  is  urged  that  it  appears  from 
the  complaint  that  the  action  was  prematurely  brought  be- 
cause the  judgment  was  not  final  under  section  1049,  Code 
of  Civil  Procedure;  that  there  is  no  allegation  of  indebtedness 
from  defendant  to  plaintiff;  that  the  writ  of  attachment  was 
void;  that  it  was  not  alleged  that  any  property  was  levied 
upon  by  virtue  of  said  writ  of  attachment;  and  that  if  the 
writ  of  attachment  was  not  void  the  property  was  not  shown 
to  have  been  released  as  required  by  law. 

The  instrument  sued  on  is  attached  to  and  made  a  part  of 
the  complaint.  The  allegations  as  to  the  manner  of  its  ex- 
ecution and  delivery  would  justify  the  assumption  that  it  was 
given  pursuant  to  the  provisions  of  sections  554  and  555  of 
the  Code  of  Civil  Procedure,  although  these  sections  are  not 
named.  Some  of  appellant's  objections  to  the  pleading  are 
based  upon  the  instrument  being  so  given,  and  upon  this 
theory  it  is  urged  that  the  complaint  fails  to  state  a  cause  of 
action  because  it  does  not  allege  a  compliance  with  all  the 
steps  and  proceedings  taken  under  those  sections.  To  avoid 
these  objections  respondent  claims  the  instrument  to  be  an 
undertaking  given  under  section  540  of  the  Code  of  Civil 
Procedure. 
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An  examination  of  the  instrument  itself  shows  that  it  is 
not  strictly  in  the  form  required  by  either  section  540  or 
section  555.  The  former  section  applies  where  the  intention 
18  to  prevent  the  levy  of  an  attachment,  and  the  sheriff  may 
accept  an  undertaking  ''in  an  amount  sufKcient  to  satisfy 
such  demand  (plaintiff's),  besides  costs,  or  in  an  amount 
equal  to  the  value  of  the  property  which  has  been,  or  is  about 
to  be,  attached."  The  latter  section  (555)  provides  for  the 
release  of  an  attachment  by  the  court.  In  which  event  the 
court  must  require  an  undertaking,  ''to  the  effect  that  in 
case  the  plaintiff  recover  judgment  in  the  action  defendant 
will,  on  demand,  redeliver  the  attached  property  so  released 
to  the  proper  officer,  to  be  applied  to  the  payment  of  the  judg* 
ment,  or,  in  default  thereof,  that  the  defendant  and  sureties 
will,  on  demand,  pay  to  the  plaintiff  the  full  value  of  the 
property  released." 

The  iustrument  pleaded  shows  the  title  of  the  court  and 
cause  in  which  given,  recites  the  claim  and  amount  of  plain- 
tiff's claim  against  defendant,  the  issuance  of  the  attachment 
and  levy  thereof  on  "certain  property  and  effects  of  said 
defendant,"  and  that  defendant  desires  to  release  said  prop* 
erty  from  the  attachment;  that  the  surety  (defendant  here- 
in), in  consideration  of  the  premises  and  the  release  of  the 
property  attached,  undertakes  in  the  sum  of  $4,350,  "and 
promises  that  in  case  the  plaintiff  recovers  judgment  in  the 
action  defendant  will  pay  to  plaintiff  the  amount  of  what- 
ever judgment  may  be  recovered  in  said  action,  together  with 
the  percentage  interest  and  costs." 

The  bond  is  not  a  forthcoming  or  delivery  bond,  but,  as 
shown  by  its  own  provisions  and  the  allegations  of  the  com- 
plaint as  a  whole,  was  given  to  the  sheriff  under  section  540 
for  the  purpose  of  preventing  a  continuance  of  the  levy  upon 
or  further  holding  of  property  which  had  already  been  at- 
tached. It  is  not  strictly  such  an  undertaking  as  that  sec- 
tion directs  him  to  take,  but  is  an  indemnity  bond  given  for 
the  benefit  of  plaintiff  to  secure  the  release  of  the  property 
of  defendant,  and  it  accomplished  that  purpose.  The  condi- 
tion of  it  IS  that  the  obligors  will  pay  the  judgment  in  con- 
sideration of  the  release  of  the  attachment.  It  substantially 
conforms  to  the  requirement  of  one  clause  of  section  540  and 
tha  fair  presumption,  aided  by  the  allegations  of  the  com- 
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plaint,  is  that  it  was  executed  with  reference  to  that  section. 
It  would  be  immaterial  here  under  which  section  it  was  given, 
if  it  were  not  that  the  meaning  and  intentions  of  the  par- 
ties are  to  be  ascertained  by  the  light  of  the  statute.  {Heyne- 
mann  y.  Eder,  17  CaL  434.)  Such  an  undertaking  may  be 
given  either  to  prevent  or  to  release  an  attachment  (section 
540 ;  Curiae  v.  Packard,  29  Cal.  200) ;  if  voluntarily  given  to 
the  sheriff  to  secure  a  redelivery  or  release  of  the  property 
attached  it  would  be  valid  at  common  law  {Palmer  v.  Vance, 
13  CaL  553),  and  its  recitals  are  conclusive  as  against  the 
obligor  whether  it  be  a  statutory  or  common-law  bond.  {Mc- 
Milian  v.  Dana,  18  CaL  339,  347.) 

Quoting  approvingly  from  the  opinion  in  the  case  last 
cited,  the  supreme  court  says,  in  McCormick  v.  National 
Surety  Co.,  134  CaL  513,  [66  Pac  741] :  "Nor  does  it  matter 
whether  the  property  was  subject  to  the  attachment  or  not. 
That  matter  cannot  be  tried  in  this  collateral  way.  It  is 
enough  that  the  plaintiff  had  this  property  levied  on  as  sub- 
ject to  his  debt,  and  that  the  sureties  procured  its  release  upon 
the  stipulation  that  in  consideration  of  such  release  they 
would  pay  the  amount  of  the  judgment  to  be  recovered  by 
the  plaintiff  in  the  attachment  suit" 

The  same  rules  apply  if  the  bond  be  considered  as  a  com- 
mon-law bond.  Speaking  of  a  bond  given  to  release  an  at- 
tachment which  was  held  not  to  have  been  given  pursuant  to 
either  section  540  or  section  555,  Code  of  Civil  Procedure, 
the  supreme  court  says:  "Whatever  the  obligor  recites  in  a 
bond  to  be  true  may  be  taken  as  true  against  him,  and  need 
not  be  averred  in  a  complaint  on  such  bond,  or  proved  on  the 
triaL''  {Smith  v.  Fargo,  57  CaL  157.)  Whether  the  un- 
dertaking  be  in  statutory  form  or  good  only  as  a  common-law 
bond  is  immaterial.  (Oardner  v.  Donnelly,  86  CaL  372,  [24 
Pac.  1072].) 

Considering  the  points  urged  by  appellant  in  the  reverse 
order  of  their  mention,  its  contention  that  the  attachment 
was  not  released  as  required  by  law  is  based  upon  the  assump- 
tion that  the  undertaking  was  given  under  section  555  and 
an  order  of  the  court  necessary  for  the  release  of  the  attached 
property.  No  order  was  required,  as  the  writ  of  attachment 
itself  directed  the  sheriff  to  take  such  an  undertaking  and 
either  not  attach,  or  release  the  property  attached,  m  the  eir- 
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cumstanceB  required.  The  allegation  of  the  complaint  that 
the  Pacific  Furniture  Company  ''appeared  in  said  action" 
may  be  treated  as  surplusage.  The  defendant  is  estopped  by 
the  recitals  in  its  own  written  obligation,  the  bond,  from  say- 
ing that  no  property  was  levied  on  by  virtue  of  the  writ  of 
attachment 

The  complaint  alleges  an  indebtedness  from  defendant  to 
plaintiff  with  sufficient  clearness,  and  the  case  of  Provident 
Mutual  etc.  v.  Davis,  143  Cal.  253,  [76  Pac.  1034],  cited  by 
appellant,  has  no  application  here.  The  recitals  in  the  bond 
also  conclude  the  defendant  here  as  to  the  sufficiency  of  the 
affidavit  upon  which  the  attachment  was  based,  and  of  the 
writ  itself.  That  the  former  was  false,  or  the  latter  did  not 
state  the  amount  of  the  plaintiff's  demands  in  conformity 
with  the  complaint,  cannot  be  questioned  by  defendant.  If 
these  matters,  or  either  of  them,  were  open  to  question  at  this 
time  and  in  this  manner,  the  rulings  of  the  trial  court  in  this 
connection  would  still  have  to  be  sustained.  {Porter  v.  Pico, 
55  Cal.  173 ;  Scrivener  v.  Dietz,  68  Cal.  1,  [8  Pac.  609] ;  Har- 
vey V.  Foster,  64  Cal.  296,  [30  Pac.  849].) 

This  is  an  action  on  a  bond  and  not  on  the  judgment  ren- 
dered in  the  action  of  Bailey  v.  Pacific  Furniture  Co.  The 
bond  was  given  to  take  the  place  of  the  security  obtained  by 
attaching  certain  personal  property  of  the  defendant  in  that 
action.  The  attachment  issued  and  the  property  was  seized 
that  it  might  be  available  for  the  execution  of  the  judgment 
which  plaintiff  expected  to  and  did  subsequently  obtain 
against  the  Pacific  Furniture  Company  in  the  superior  court. 
Unless  an  appeal  had  been  taken  at  once,  and  a  stay  bond 
given,  the  plaintiff  could,  and  no  doubt  would,  have  proceeded 
to  sell  the  property  attached  to  satisfy  the  judgment  of  the 
superior  court  This,  it  is  admitted,  could  have  been  done, 
but  it  is  claimed  that  it  is  so  only  because  of  express  statutory 
authorization.  It  is  provided  by  section  552  that  if  the  ex- 
ecution be  returned  unsatisfied  in  whole,  or  in  part,  the  plain- 
tiff may  prosecute  any  undertaking  given  pursuant  to  either 
section  540  or  section  555 ;  and  the  complaint  alleges  an  ex- 
ecution was  issued  on  the  judgment  and  returned  wholly  un- 
satisfied. 

The  attachment  proceeding  is  merely  auxiliary  to  the  main 
action  {Porter  v.  Pico,  55  Cal.  173),  and  the  latter  would  go 
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forward  to  execution  whether  the  sheriff  held  the  attached 
property  or  the  undertaking  given  for  its  release.  There  is 
nothing  in  the  statute  to  suggest  that  the  bond  given  to  re- 
lease attachment  shall  operate  as  a  stay  bond  to  prevent  ex- 
ecution on  the  judgment  for  six  months  after  its  entry.  For 
the  protection  of  the  surety,  it  is  required  that  an  effort 
shall  be  first  made  to  execute  against  the  judgment  debtor. 
Failing  in  this,  the  substitute  for  the  attached  property  is 
immediately  available  and  the  bond  may  be  enforced  at  once. 

In  Cook  V.  Ceas,  143  Cal.  221,  [77  Pac.  65],  claimed  by  ap- 
pellant  to  be  decisive  of  this  case,  the  supreme  court,  on  page 
226  of  the  opinion,  says:  **The  question,  then,  is  reduced  to 
this :  When  did  the  order  settling  the  account  of  the  guardian 
become  a  binding  order  T*  The  answer  to  this  question  was 
"Not  until  the  time  for  appeal  had  passed."  The  question 
here  is:  When  was  execution  on  the  judgment  in  the  attach- 
ment suit  enforceable f  The  answer  is:  As  soon  as  entered 
(Code  Civ.  Proc,  sec.  681),  unless  an  appeal  was  taken  at 
once  and  stay  bond  given.  As  well  could  it  be  said  that  it 
would  be  necessary  to  await  the  six  months  within  which  an 
appeal  might  be  taken  before  a  demand  for  the  return  of  the 
property  taken  from  the  sheriff  on  a  forthcoming  bond  could 
be  made,  or  the  redelivery  of  the  property  compelled.  We 
think  the  case  of  Cook  v.  Ceas  is  easily  distinguishable  from 
the  case  at  bar. 

The  findings  and  judgment  recite:  A  trial  of  the  cause 
before  the  court  on  its  merits;  the  introduction  of  evidence 
by  the  plaintiff  and  by  the  defendant;  that  the  latter  sought 
to  introduce  testimony  which  was  objected  to  on  the  ground 
that  the  answer  failed  to  state  a  defense,  and  that  the  defend- 
ant thereupon  announced  that  it  elected  to  stand  upon  the 
answer  as  framed  and  declined  to  amend  or  offer  further  tes- 
timony. The  transcript  of  the  proceedings  at  the  trial  sup- 
port these  recitals  in  every  particular.  This,  appellant  con- 
tends, shows  that  the  judgment  was  on  the  pleadings,  and 
that,  therefore,  a  new  trial  should  be  ordered  that  the  findings 
on  the  evidence  introduced  may  be  stricken  out  and  the  judg- 
ment be  made  to  declare  on  its  face  that  it  is  based  on  the 
pleadings.  Considering  the  judgment  as  one  rendered  on  the 
pleadings  (which  it  is),  the  conclusion  suggested  by  appel- 
lant does  not  necessarily  follow.    There  is  but  one  finding 
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of  fact  by  the  court  and  that  is  the  general  one,  that  ''each 
and  every  allegation  contained  in  the  plaintiff's  complaint 
are  true/'  This  is  but  the  express  finding  of  that  which  is 
impliedly  found  by  a  judgment  for  plaintiff  on  the  pleadings. 
A  judgment  on  the  pleadings  is  a  judgment  on  the  merits  un- 
der our  code.     (Code  Civ.  Proc,  sees.  581,  582.) 

The  ruling  of  the  trial  court  as  to  the  sufficiency  of  the 
answer  was  correct.  The  denials  therein  are  of  conclusions 
of  law  and  of  those  matters  as  to  which  defendant  is  con- 
eluded  by  the  recitals  in  the  bond.  The  facts  alleged  in 
the  affirmative  defense  are  not  sufficient  to  constitute  either 
a  defense  or  counterclaim.  An  answer  claiming  the  relief 
here  sought  by  defendant  must  show  not  only  the  facts  con- 
stituting the  fraud  which  prevented  a  fair  judgment  from 
being  rendered  in  the  former  action,  but  it  must  also  show 
that  there  was  a  good  defense  to  the  original  action  upon 
the  merits  and  that  the  defendant  will  be  able  to  present  this 
defense  upon  a  new  triaL  These  matters  must  be  alleged, 
not  in  the  form  of  conclusions,  or  ultimate  facts  but  in  the 
same  manner  as  the  facts  constituting  the  fraud;  that  is,  the 
particular  facts  which  were  not  presented  upon  the  trial  of 
the  original  action,  by  reason  of  the  fraud  complained  of, 
must  be  set  out,  and  accompanied  by  an  allegation  that  the 
complaining  party  has  the  ability  to  produce  evidence  upon 
any  new  trial  that  may  be  granted  to  establish  such  facts  as 
alleged.  In  reaching  this  conclusion  we  recognize  the  rule 
invoked  by  appellant,  that  each  case  of  fraud  must  be  de- 
termined upon  its  own  circumstances.  Here  it  is  claimed 
that  there  was  a  collusive  failure  to  introduce  available  evi- 
dence constituting  a  defense  upon  the  original  trial.  The 
details  of  this  failure  should  be  pleaded  and  the  ability  of  the 
defendant  in  this  action  to  supply,  upon  a  new  trial,  the  evi- 
dence which  was  willfully  suppressed  upon  the  former  trial 
should  be  clearly  alleged.  This  is  required  to  support  a  bill 
in  equity  to  set  aside  a  decree  for  fraud,  or  because  of  newly 
discovered  evidence.  The  same  rule  is  proper  here.  {Hut- 
ford  V.  Cohn,  18  Cal.  46,  concurring  opinion,  Harrison,  J.; 
Whitney  v.  Kelley,  94  Cal.  153,  [28  Am.  St.  Bep.  106,  29  Pao. 
624].) 

The  other  objections  to  the  court's  rulings  assigned  as  error 
need  not  be  considered,  as  they  relate  to  the  introduction  of 
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evidence  and  its   sufRciency.    The  judgment   being  on    the 
pleadings,   the  introduction   of  evidence  becomes  mere  sur- 
plusage, and  questions  of  its  weight  and  admissibility  are  im- 
material 
Judgment  and  order  appealed  from  affirmed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred* 
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LINNA  A.  HIGGINS  et  al.,  Appellants,  v.  LOS  ANGELES 
RAILWAY  COMPANY,  Respondent 

Appial— Bsvnw — OPnnoN  or  Teial  Judok. — ^Tha  reaaooi  assigned  Is 
the  opinion  of  the  trial  judge  for  his  conclusions  upon  the  final 
determination  of  a  case  constitute  no  part  of  the  record  upon  ap- 
peal; and  however  erroneous  the  reasoning  maj  be,  error  cannot  be 
predicated  thereon;  and  a  proper  ruling  bj  the  judge  will  not  be 
disturbed  because  the  court  renders  its  conclusion  bj  erroneous 
reasoning.  If  this  court  finds  that  upon  any  ground  or  for  any 
reason  the  action  of  the  court  below  is  correct,  such  action  will  be 
affirmed,  regardless  of  the  reason  which  the  court  may  have  givea 
for  it 

Id. — Aftidavits  Used  on  Motion  voa  Nkw  Tbiai>— Bni.  or  Excep- 
tion— ^RuuB  OP  Court. — Affidavits  used  on  a  motion  for  a  new  trial 
must  be  incorporated  in  a  bill  of  exceptions,  as  required  by  role 
ZXIX  of  this  court,  else  they  cannot  be  considered  on  appeal  from 
the  order  denying  the  motion. 

Action  pob  Death — Neolioencb — Contkibutort  NECLiaKNCE  o»  De- 
ceased— Support  op  Findings. — In  an  action  to  recover  for  the 
death  of  a  person  alleged  to  have  been  caused  by  the  negligence 
of  the  defendant,  in  which  the  negligence  was  denied  and  the  eon- 
tributory  negligence  of  the  deceased  was  put  in  issue,  it  is  held  that, 
notwithstanding  a  conflict  in  the  evidence,  there  is  sufficient  evidence 
to  sustain  the  findings  that  the  defendant  was  not  guilty  of  neg- 
ligence, and  that  the  deceased  was  guilty  of  contributory  neg- 
ligence. 

Id. — ^Evidence — Speed  op  Cab — ^Bulinos  not  Prejudicial. — ^Where  five 
witnesses  had  testified  that  the  car  was  running  at  a  speed  not  to 
exceed  eight  miles  per  hour,  supposing,  without  holding,  that  ob- 
jections sustained  to  two  other  witnesses  aa  not  experts,  who  wars 
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Mkad  M  to  the  speed  of  the  ear,  one  of  whom  testified  that  it  waa 
mnniog  thirtj  miles  per  hour,  were  erroneous  in  view  of  the  evi- 
denee  ae  to  independent  contributory  negligence,  such  rulings  eould 
Bot  be  prejudieiaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL  G. 
A.  Oibbs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  D.  Warner,  and  Ansel  Smith,  for  Appellants. 

Bicknell,  Gibson,  Trask,  Dunn  &  Crutcher,  and  Norman  S. 
Sterry,  for  Respondent. 

SHAW,  J.— On  the  night  of  December  6,  1904,  John  T. 
Higgins,  while  crossing  Central  avenue  at  its  intersection  with 
Sixth  street  in  the  city  of  Los  Angeles,  was  struck  by  an  elec- 
tric street-car  operated  by  the  Los  Angeles  Railway  Com* 
pany,  receiving  injuries  which  caused  his  death  on  the  fol- 
lowing morning.  His  widow  in  her  own  right  and  as  admin- 
istratrix of  his  estate,  and  also  as  guardian  ctd  litem  of  his 
minor  children,  instituted  this  action  against  said  railway 
company  to  recover  damages  claimed  to  have  been  sustained 
on  account  of  his  death.  Judgment  was  rendered  for  defend- 
ant, from  which,  and  an  order  denying  a  motion  for  a  new 
trial,  plaintiff  prosecutes  this  appeal. 

The  complaint  charges  that  the  death  of  the  deceased  was 
due  to  the  negligence  of  said  railway  company  in  making  and 
leaving  unprotected  certain  excavations  along  its  tracks  at 
the  intersection  of  said  Central  avenue  and  Sixth  street,  into 
one  of  which  excavations  said  Higgins  stepped  while  attempt- 
ing to  cross  said  avenue  in  the  night-time  while  the  same  was 
unguarded  by  signal  lights  and  in  the  absence  of  any  warning 
as  to  its  dangerous  condition,  and  from  which  he  was  unable 
to  extricate  himself  before  being  struck  by  a  car  operated 
over  the  track  at  said  point  at  a  high,  dangerous  and  reckless 
rate  of  speed,  and  thereby  received  injuries  which  caused  his 
death. 

The  answer  is  a  general  denial,  with  an  allegation  that  the 
death  of  said  Higgins  was  due  to  his  own  carelessness  and 
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negligence,  which  directly  contributed  to  the  collision  which 
caused  his  death. 

The  transcript  contains  certain  affidavits  which  purport  to 
embody  the  opinion  of  the  trial  judge,  delivered  orally  at 
the  close  of  the  trial.  It  is  claimed  that  these  affidavits  in- 
corporating this  opinion  were  used  in  support  of  the  motion 
for  a  new  trial,  and  the  reasoning  of  the  trial  judge  in  de- 
termining the  case  in  favor  of  respondent  is  assigned  as  error 
and  here  strenuously  urged  as  a  ground  for  the  reversal  of 
the  order  denying  appellant's  motion  for  a  new  trial.  The 
reasons  assigned  by  the  trial  judge  for  his  conclusions  upon 
the  final  determination  of  a  case  constitute  no  part  of  the 
record  on  appeaL  However  erroneous  the  reasoning  may  be, 
error  cannot  be  predicated  thereon.  Such  an  opinion  may  be 
cited  and  referred  to  in  argument  and  thus  be  the  means  of 
assisting  the  court  in  reaching  a  correct  solution  of  the  ques- 
tions submitted,  but  a  proper  ruling  will  not  be  disturbed  be- 
cause the  court  reaches  its  conclusions  by  a  process  of  errone- 
ous reasoning.  ''If  this  court  finds  that  upon  any  ground  or 
for  any  reason  the  action  of  the  court  below  was  correct,  such 
action  will  be  affirmed,  regardless  of  the  reason  which  the 
court  may  have  given  for  it.'*  {White  v.  Merrill,  82  Cal. 
14,  [22  Pac.  1129] ;  SchwerdtU  v.  Placer  County,  108  Cal.  589, 
[41Pac.  448].) 

The  affidavits  cannot  be  considered  on  appeal  from  the  or- 
der denying  the  motion  for  a  new  trial,  because  they  are  not 
incorporated  in  a  bill  of  exceptions  as  required  by  rule  XXIX 
of  this  court,  which  provides:  ''In  all  cases  of  appeal  from 
the  orders  of  the  superior  courts,  the  papers  and  evidence 
used  or  taken  on  the  hearing  of  the  motion  must  be  authen- 
ticated by  incorporating  the  same  in  a  bill  of  exceptions,  ex- 
cept where  another  mode  of  authentication  is  provided  by 
law."  The  law  provides  no  other  mode;  hence,  their  incor- 
poration in  a  bill  of  exceptions  is  the  exclusive  method  of 
presenting  such  affidavits  to  this  court  for  its  consideration 
upon  an  appeal  from  an  order  denying  a  new  trial.  {Skinner 
v.  Horn,  144  Cal.  278,  [77  Pac.  904] .)  The  affidavits  in  ques- 
tion, as  printed  in  the  transcript  (after  title  of  court  and 
cause) 9  are  entitled:  "Affidavits  of  A.  D.  Warner,  Linna 
A.  Higgins,  Joseph  Tilley,  on  Motion  for  New  Trial,"  and 
are  indorsed:  "Used  on  Motion  for  New  Trial,  G.  A.  Gibb^ 
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Judge."  Following  these  affidavits  there  is  printed  in  the 
transcript  a  counter-affidavit  entitled:  ''Affidavit  of  Geo. 
A.  Qibbs  on  Motion  for  New  Trial,"  with  a  like  indorse- 
ment. While  it  is  reasonably  certain  that  these  affidavits 
were  used  at  the  hearing  of  the  motion  for  a  new  trial, 
it  does  not  appear  that  such  affidavits  were  the  only  ones 
so  used.  (SJiain  v.  Eikerenkotter,  88  Cal.  13,  [25  Pac. 
966] ;  Spreckels  v.  SpreckeU,  114  Cal.  60,  [45  Pac  1022] ; 
Melde  v.  Reynolds,  120  Cal.  234,  [52  Pac.  491].) 

Counsel  for  appellant,  while  contending  in  a  general 
way  that  the  evidence  is  insufficient  to  justify  the  findings, 
does  not  direct  our  attention  to  any  specific  finding  thus 
unsupported,  or  point  out  wherein  the  evidence  is  insuffi- 
cient. His  argument  is  directed  to  a  vigorous  attack  upon 
what  he  terms  the  ''system  of  ratiocination''  by  means  of 
which  the  learned  trial  judge  arrived  at  his  conclusion  in 
deciding  the  case.  As  we  have  seen,  this  "system"  is  not 
a  subject  of  review  by  this  court. 

The  court,  in  effect,  finds  that  the  excavations  made  by 
the  defendant  in  repairing  its  track  were  not  large,  deep  or 
dangerous;  that  defendant  placed  lights  at  each  excavation 
to  warn  travelers  of  its  presence;  that  defendant  was  not 
negligent  in  making  or  leaving  said  excavations,  nor  in  the 
manner  of  placing  its  lights  to  warn  persons  of  the  exist- 
ence of  the  same ;  that  the  deceased  did  not  step  or  stumble 
over  or  into  any  excavation,  and  that  none  of  said  excava- 
tions caused  or  contributed  in  any  manner  to  the  collision 
between  deceased  and  the  defendant's  car.  As  to  all  of 
these  findings  there  was,  taking  the  most  favorable  view 
to  appellant,  a  substantial  conflict  of  evidence,  and  hence 
the  finding  of  the  court  will  not  be  disturbed.  Having 
made  the  above  finding,  the  court  further  found  upon  the 
issue  of  contributory  negligence  alleged  in  the  answer, 
"that  said  collision  between  the  said  John  T.  Higgins  and 
the  said  car  of  said  defendant,  and  his  death  resulting 
therefrom,  were  caused  wholly  and  entirely  by  the  fault, 
carelessness  and  negligence  of  said  John  T.  Higgins,  and 
without  any  fault,  carelessness  or  negligence  upon  the  part 
of  the  said  defendant  or  any  of  its  servants,  agents,  or  em- 
l»loyoes";  and  further,  by  finding  VIII,  "that  the  said 
John  T.  Higgins  was  guilty  of  negligence  which  directly 
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and  proximately  contributed  to  the  collision  between  him- 
self and  the  said  car,  and  his  death  resulting  therefrom." 
In  support  of  these  findings,  one  Newton,  who  was  walking 
north  on  Central  avenue,  testifying  on  behalf  of  plaintiff, 
says:  ''When  I  got  within  about  fifty  feet  of  6tii  street 
I  saw  a  car  coming  toward  me  on  Central  avenue,  and  I  saw 
a  man  coming  diagonally  across  6th  street.    I  saw  the  man 
by  the  light  of  the  headlight.    I  think  I  was  about  fifty 
feet  from  him  when  he  was  hit.''    He  further  said  that  he 
could  see  the  hole  into  which  the  man  stepped  from  that 
distance,  and  that  deceased  was  in  as  good  a  position  to 
see  the  hole  as  he  was.    **n%$  range  of  vision^*'  says  the  wit- 
ness, *'was  better  than  mine^  and  he  ought  to  see  ii  better 
tha/a  I  did.    The  car  was  cmywhere  from  eight  to  ten  feet 
from  the  man  when  I  first  saw  him.''    He  further  says  that 
the  man  stumbled  across  a  pile  of  dirt  when  he  was  eight 
or  ten  feet  from  the  car;  that  the  man  seemed  to  stumble 
over  a    pile  of    dirt  between    the  two    tracks,  there  being 
double  tracks  on  Central  avenue,  and  the  deceased  having 
crossed  the  east  track,  the  injury  occurring  on  the  west 
line  of  track  upon  which  the  car  was  traveling  south.    No 
other  evidence  was  offered  upon  this  point  by  plaintiff. 
The  uncontradicted  evidence  of  the  motorman  is,  that  he 
rang  the  gong  twice  as  the  car  came  into  Sixth  street;  that 
the  deceased  was  ten  to  fifteen  feet  in  front  of  the  car  when 
he  first  saw  him;  that  upon  seeing  him  he  rang  the  gong 
and  shouted  and  applied  the  air  hard   to  his  brake;  that 
deceased  paid  no  attention,  but  jumped  on  the  track  in  an 
attempt  to  cross,  without  increasing  his  pace,   and  when 
he  reached  the  west  rail  of  the  west  track  the  car  hit  him. 
Another  witness,  who  was  in  the  car,  testified  that  he  saw 
deceased  suddenly  walk  into  the  rays  of  the  headlight  about 
ten  to  fifteen  feet  from  the  car  and  in  the  act  of  stepping 
across  the  east  rail  of  the  west  track.    Other  uncontra- 
dicted evidence  was  to  the  effect  that  deceased  seemed  pre- 
occupied and  apparently  unconscious  of  the  near  approach 
of  the  car;  that  "he  didn't  seem  to  see  or  hear  anything. 
He  seemed  to  be  in  deep  thought    That  was  the  appear- 
ance to  me  when  he  went  between  the  tracks." 

It  thus  conclusively  appears  by  appellant's  testimony  the 
ear  was  eight  to  ten  feet,  and  by  that  of  defendant,  ten  or 
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fifteen  feet,  distant  from  the  point  where  deceased  first 
stepped  upon  the  east  rail  and  was  struck  by  the  car  when 
he  had  reached  the  west  rail  of  the  track.  The  headlight, 
plainly  visible,  and  the  ringing  of  the  gong  was  notice  and 
warning  of  the  approach  of  the  car,  and  the  court  might 
well  conclude  from  the  evidence  that  the  deceased  failed  to 
exercise  that  degree  of  care  and  prudence  ordinarily  exer- 
cised by  men  possessing  those  qusJities.  The  evidence  jus- 
tified the  finding  of  the  court  as  to  contributory  negligence 
on  the  part  of  appellant's  intestate.  {Bailey  v.  Market 
Street  Ry.  Co.,  110  Cal.  320,  [42  Pac.  914] ;  Portsmouth 
Street  Ry.  Co.  v.  Feed's  Admr.,  102  Va.  662,  [47  S.  B.  850] ; 
Jewett  V.  Paterson  Ry.  Co.,  62  N.  J.  L.  424,  [41  AtL  707] ; 
Sckwanewede  v.  North  Hudson  Ry.  Co.,  67  N.  J.  L.  449,  [51 
Aa  696].) 

Aa  to  errors  excluding  testimony,  the  court  sustained  de- 
fendant's objection,  upon  the  ground  that  he  was  not  an  ex- 
pert and  no  foundation  was  laid,  to  a  question  asked  of  wit- 
ness Newton  as  to  how  fast  the  car  was  running  at  the  time 
deceased  was  struck.  Later  the  witness  testified  that  the  car 
was  running  twenty-five  or  thirty  miles  per  hour.  Conced- 
ing that  the  court  erred  in  sustaining  defendant's  objection 
to  the  question  asked  as  to  the  speed  of  the  car  when  the  col- 
lision occurred,  it  was  cured  by  the  fact  that  he  subsequently 
answered  it  {Harrington  v.  Los  Angeles  Ry.  Co.,  140  Cal. 
525,  [98  Am.  St.  Rep.  85,  74  Pac.  15].)  Witness  Rowe  was 
asked  a  similar  question,  to  which  the  court  sustained  def  end- 
ant 's  objection  made  upon  like  grounds.  Admitting,  but  not 
holding,  this  ruling  to  be  error,  it  could  not  have  prejudiced 
appellant,  in  view  of  the  finding  that  the  injury  resulting  in 
the  death  of  deceased  was  due  to  his  own  negligence.  {Wolf- 
skUl  V.  Los  Angeles  Ry.  Co.,  129  CaL  114,  [61  Pac.  775] ; 
Sego  V.  Southern  Pac.  Co.,  137  Cal.  405,  [70  Pac.  279] .)  Five 
witnesses  testified  that  the  car  was  running  at  a  speed  not  to 
exceed  eight  miles  per  hour.  Had  the  testimony  of  Rowe 
upon  this  point  been  admitted,  and  conceding  that  his  evi- 
dence and  that  of  Newton  had  justified  the  court  in  finding 
that  the  car  was  running  at  a  speed  of  twenty-five  or  thirty 
miles  per  hour,  could  such  fact  have  warranted  the  court  in 
finding  otherwise  than  it  did  upon  the  question  of  contributory 
negligence  f  Assuming  the  evidence  tendered  by  plaintiff  as 
to  the  speed  of  the  car,  of  the  exclusion  of  which  appellant 
5  CaL  App.— 4S 
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complains,  had  been  admitted,  deceased  would  still  have  been 
guilty  of  contributory  negligence.  It  is  manifest  that  the  re- 
ception of  this  evidence  could  not  have  changed  the  result,  and, 
therefore,  appellant  suffered  no  injury  by  reason  of  said  rul- 
ing. (Code  Civ.  Proc,  sec.  475;  Estaie  of  Morey,  147  Cal. 
495,  [82Pac.57].) 

At  the  close  of  defendant's  evidence,  plaintiff  called  Alex 
Qeddis  in  rebuttal  and  asked :  **  Was  there  any  lights  or  lamps 
or  lanterns  anywhere  at  the  intersection  of  6th  and  Central 
avenue  at  that  time  (7 :30  P.  M.)  that  night!"  The  court  sus- 
tained respondent's  objection  thereto  upon  the  ground  that  the 
testimony  sought  to  be  elicited  by  the  question  was  not  re- 
buttal. In  presenting  her  evidence  in  chief  appellant  offered 
several  witnesses  who  testified  to  the  absence  of  signal  lights 
at  the  point  in  question.  No  excuse  was  suggested  for  not  call- 
ing this  witness  at  that  time.  The  evidence  tendered  was  not 
in  rebuttal  and  no  reason  was  offered  calculated  to  appeal  to 
the  discretion  of  the  court  or  which  would  warrant  any  other 
ruling  than  that  made.  {Patterson  v.  San  Francisco  etc.  By. 
Co,,  147  Cal.  178,  [81  Pac.  351].) 

The  order  and  judgment  appealed  from  are  affirmed. 

Allen,  P.  J.y  and  Taggart,  J.,  concurred. 
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STIMSON  MILL  COMPANY,  Appellant,  v.  M.  J.  NOLAN 
et  al.,  Respondents. 

C.  G.  BERG  et  al.,  Respondents,  v.  M.  J.  NOLAN  et  al..  De- 
fendants; N.  S.  WAKEFIELD,  Cross-complainant;  L.  N. 
WISE,  Cross-complainant  and  Appellant 

J.  P.  TILDEN,  Appellant^  v.  M.  J.  NOLAN  et  al.,  Respond- 
ents. 

FRICK-FLEMING  HARDWARE  COMPANY  et  al.,  Appel- 
lants,  V.  M.  J.  NOLAN  et  al.,  Respondents. 

Ubchanios'  Lizns — ^Voa>  Ck>NTBAGT — ^Pbiok  Gommbncemsnt  of  Wqbx — 
Omission  to  Pbovidb  fob  Final  Payment. — Where  the  work  on  a 
building  to  cost  $3,100  was  commenced  and  materials  furnished  prior 
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to  the  execution  and  record  of  the  contract,  and  it  omitted  to  pro- 
Tide  for  the  final  payment  of  twenty-fiTe  per  cent  of  the  contract 
price  at  least  thirty-five  days  after  completion  of  the  building,  the 
contract  ie  void  as  to  all  pemonB  performing  labor  or  famishing 
materials  on  the  building. 

iDw — Statement  tor  Benefit  of  Ck>NiSA0TOR — Statute  not  Complied 
With. — The  mere  statement  in  the  contract,  for  the  benefit  of  the 
contractor,  that  the  owner  might  pay  the  whole  amount,  when  re- 
ceipts were  produced,  cannot  be  construed  as  a  substantial  compli- 
ance with  the  statute  as  to  the  last  payment,  or  even  an  attempt  in 
that  direction,  where  it  appears  that  the  whole  contract  price  was 
payable  upon  completion,  and  the  last  payment  was  treated  by  the 
parties  as  the  completion  payment,  the  amount  of  which  was  de- 
pleted by  the  expenses  of  completion  made  necessary  bj  the  con- 
tractor's abandonment  of  the  contract. 

ID. — ^Equality  of  Bights  of  Lien  Claimants. — The  court  erred  In  re- 
fusing to  award  a  lien  for  the  full  value  of  the  niaterial  and  labor 
to  those  who  bestowed  the  same  after  the  contract  was  filed.  The 
constitutional  provision  which  gives  to  mechanics,  materialmen, 
artisans  and  laborers  of  every  class  a  lien  upon  the  property  upon 
which  they  bestowed  labor  or  furnished  materials  places  such  parties 
in  the  same  class.  Their  equality  is  established  by  the  constitution 
and  cannot  be  impaired  or  destroyed  by  the  legislature.  One  lien 
claimant  cannot  be  preferred  over  others. 

ID. — Attorneys'  Fees  not  Ali/)wablb. — ^Lien  claimants  cannot  be  al- 
lowed attorneys'  fees  in  an  action  to  foreclose  their  liens. 

Id. — ^LiEN  upon  Stbuctusb  and  Land  Constitutional. — It  is  no  in- 
fringement upon  an  existing  right  of  property  in  the  owner  of  land 
upon  which  a  structure  is  placed  by  his  own  act  to  cause  the  lien 
given  upon  the  structure  to  extend  to  the  land  necessary  for  its  use. 

Id. — ^Effect  of  Code  Sections — Constitution — Bights  of  Owneb  of 
Paopebty. — Sections  1183  and  1184  of  the  Code  of  Civil  Procedure, 
regulating  the  terms  required  for  the  validity  of  building  contracts 
in  excess  of  $1,000,  are  not  invalid,  as  impairing  any  existing  right 
of  the  owner  of  the  property.  Those  sections  confer  a  right  not 
previously  existing,  by  which  his  liability  is  curtailed;  if  these 
sections  did  not  exist  or  are  not  complied  with,  the  constitution 
itself  guarantees  a  lien  to  the  full  value  of  all  labor  or  material 
bestowed  or  furnished.  The  owner  cannot  be  injured,  but  is  af- 
forded security,  if  he  honestly  complies  with  those  sections. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Curtis  D.  Wilbur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Borden  ft  Carhart,  W.  C.  Batcheller,  A.  L.  &  J.  £.  StepheDs, 
and  Charles  L.  Batcheller,  for  Appellants. 

P.  B.  Guthrie,  Prank  James,  B.  A.  Mesenre,  W.  C.  Petch- 
ner,  and  Scarborough  ft  Bowen,  for  Respondents. 

ALLEN,  P.  J. — ^Appeal  from  a  judgment  of  the  superior 
court  of  Los  Angeles  county. 

It  appears  from  the  record  that  on  or  before  June  22,  1903, 
defendant  Nolan,  the  owner  of  the  premises  involved,  and  one 
Culver,  a  contractor,  had  concluded  oral  negotiations  through 
which  Culver  had  agreed  to  furnish  materials  and  construct 
a  house  on  said  premises  for  the  consideration  of  $3,100.  That 
on  said  last-named  date  Culver,  with  Nolan's  consent^  com- 
menced the  work  of  such  construction,  and  certain  lien  claim- 
ants delivered  upon  the  premises  the  brick  necessary  for  the 
foundation,  while  others  delivered  upon  the  premises  the  lum- 
ber necessary  for  the  construction.  Thereafter,  on  June  26, 
Nolan  and  Culver  entered  into  a  written  contract  for  the  con- 
struction of  the  house,  which  was  in  all  respects  the  same  as 
the  oral  agreement.  In  this  written  contract  the  construction 
price  of  $3,100  was  made  payable  in  four  equal  installments, 
of  which  three  were  to  be  paid  during  the  construction,  and 
the  last  ^'when  the  house  was  completed  and  receipts  in  full 
shown  to  the  owner."  After  this  contract  had  been  executed, 
and  such  contract  and  an  accompanying  bond  filed  in  the  re- 
corder's  office,  other  lien  claimants  furnished  materials  and 
performed  labor  upon  said  building.  The  aggregate  value  of 
all  materials  and  labor  furnished  by  all  claimants,  on  October 
26,  1903,  amounted  to  $1,770.  On  this  date  the  contractor 
abandoned  the  work. 

The  court  finds  that  on  and  before  the  abandonment  the 
value  of  the  work  and  materials  furnished  under  the  contract 
upon  the  house,  estimated  as  nearly  as  may  be  by  the  standard 
of  the  whole  contract  price  here  involved,  amounted  to  $2,520, 
and  that  the  contractor  had  been  previously  paid  by  the  owner 
$2,325,  leaving  a  balance  of  $195  due,  which  the  court  found 
was  the  whole  amount  due  from  the  owner  to  the  contractor. 
The  whole  amount  of  expenditure  required  upon  the  part  of 
the  owner  to  complete  the  building  is  not  made  to  appear.  It 
appears  that  there  was  unpaid  to  the  lien  claimants  on  the 
26th  of  October,  1903,  on  account  of  the  materials  furnished 
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and  labor  performed  by  them,  the  aggregate  sum  of  $1,062.94. 
It  further  appears  that  the  building  was  completed  December 
1,  1903,  and  that  thereafter  and  within  due  time  all  of  these 
claimants  duly  perfected  their  liens.  Various  suits  were  in- 
stituted by  these  claimants  upon  their  liens,  all  of  which  were 
consolidated  and  heard  in  this  action. 

Upon  the  trial,  the  court  found  the  contract  between  Nolan 
and  Culver  a  valid  one  as  to  all  pafties  furnishing  materials 
or  performing  labor  after  its  filing,  but  inoperative  as  to  those 
who  furnished  labor  and  materials  before  such  filing;  and 
further,  that  the  omission  to  reserve  twenty-five  per  cent  of  the 
contract  price  thirty-five  days  after  completion  did  not  invali- 
date the  contract.  Judgment  was  accordingly  rendered  in 
favor  of  the  lien  claimants  who  furnished  labor  and  materials 
after  the  filing  of  the  contract  to  the  full  extent  of  their  claims. 
That  Wakefield,  one  of  the  claimants,  being  a  laborer  and  his 
claim  being  for  labor,  had  preference  and  priority  over  the 
other  claimants  who  furnished  materials  after  the  filing  of  the 
contract,  and  that  claim,  amounting  to  $144.25,  with  costs  for 
filing  the  lien  and  attorney's  fees,  was  adjudged  a  preferred 
claim  and  the  full  amount  thereof  ordered  paid;  which  pay- 
ment exhausted  all  the  money  so  found  in  the  hands  of  the 
owner,  and  accordingly  no  relief  was  granted  any  of  the  re- 
maining claimants. 

The  judgment  of  the  trial  court  is  erroneous  for  several  rea- 
sons. First,  because  the  court  erred  in  holding  the  contract 
between  the  owner  and  contractor  valid  as  affecting  the  rights 
of  lien  claimants.  Section  1183,  Code  of  Civil  Procedure,  pro- 
vides: "All  such  contracts  shall  be  in  writing  when  the 
amount  agreed  to  be  paid  thereunder  exceeds  one  thousand  dol- 
lars, and  shall  be  subscribed  by  the  parties  thereto,  and  the 
said  contract,  or  a  memorandum  thereof,  setting  forth  .  .  . 
the  total  amount  to  be  paid  thereunder,  and  the  amounts  of  all 
partial  payments,  together  with  the  times  when  such  pay- 
ments shall  be  due  and  payable,  shall,  before  the  work  is  com- 
menced, be  filed  in  the  office  of  the  County  Recorder  of  the 
county  or  city  and  county,  where  the  property  is  situated 
.  .  .  ;  otherwise  they  shall  be  wholly  void,  and  no  recovery 
shall  be  had  thereon  by  either  party  thereto;  and  in  such 
case,  the  labor  done  and  materials  furnished  by  all  persons 
aforesaid,  except  the  contractor,  shall  be  deemed  to  have  been 
done  and  furnished  at  the  personal  instance  of  the  owner, 
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and  they  shall  have  a  lien  for  the  value  thereof."  No  sur- 
reptitious commencement  of  work  is  involved ;  hence,  we  have 
a  deliberate  violation  of  the  provisions  of  this  section,  the 
effect  of  which  is  declared  by  the  statute.  To  hold  such  a 
contract  valid,  under  the  circumstances  of  this  case,  is  to 
ignore  the  plain  provisions  of  a  statute.  The  contract  being 
void,  those  entitled  to  liens  under  the  constitution  are  unre- 
stricted in  their  rights  to  have  a  lien  for  the  full  value  of 
materials  and  labor  furnished.  (Laidlaw  v.  Marye,  133  Cal. 
174,  [65Pac.  391].) 

Again,  section  1184,  Code  of  Civil  Procedure,  provides: 
''No  part  of  the  contract  price  shall,  by  the  terms  of  any 
such  contract,  be  made  payable,  nor  shall  the  same  or  any 
part  thereof  be  paid  in  advance  of  the  commencement  of  the 
work,  but  the  contract  price  shall,  by  the  terms  of  the  con- 
tract, be  made  payable  in  installments  at  specified  times 
after  the  commencement  of  the  work,  or  on  the  completion  of 
specified  portions  of  the  work,  or  on  the  completion  of  the 
whole  work;  provided,  that  at  least  twenty-five  per  cent  of 
the  whole  contract  price  shall  be  made  payable  at  least  thirty- 
five  days  after  the  final  completion  of  the  contract.  ...  In 
case  such  contracts  and  alterations  thereof  do  not  conform 
substantially  to  the  provisions  of  this  section,  the  labor  done 
and  materials  furnished  by  all  persons  except  the  contractor 
shall  be  deemed  to  have  been  done  and  furnished  at  the  per- 
sonal instance  and  request  of  the  person  who  contracted  with 
the  contractor,  and  they  shall  have  a  lien  for  the  value  there- 
of." In  this  contract  so  executed  and  filed  after  the  com- 
mencement of  the  work  there  is  an  entire  omission  to  provide 
for  the  final  payment  of  twenty-five  per  cent  thirty-five  days 
after  completion,  which  is  intended  for  the  benefit  of  lien 
claimants,  and  the  mere  statement  in  the  contract,  inserted 
for  the  benefit  of  the  contractor,  that  the  owner  might  pay 
the  whole  amount  when  receipts  were  produced,  cannot  be 
construed  as  a  substantial  compliance  with  the  statute,  or 
even  an  attempt  in  that  direction.  The  whole  contract  price 
was  made  payable  upon  completion,  and  the  last  payment  was 
treated  by  all  parties  to  the  contract  as  the  completion  pay- 
ment; for  the  amount  of  such  payment  was  depleted  by  the 
expenses  of  completion  made  necessary  by  abandonment.  In 
Hampton  v.  Christensen,  148  Cal.  729,  [84  Pac.  203],  Mr. 
Justice  HenshaWy  speaking  for  the  court,  says:  '^ Whatever 
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may  be  said  of  other  payments,  this  amount  of  money  (thirty- 
five  day  payment)  cannot  lawfully  be  depleted  or  reduced  to 
the  injury  of  any  such  claimant";  that  out  of  the  completion 
pa3anent  the  necessary  cost  to  the  owner  or  completion,  in 
case  of  abandonment,  must  be  taken.  ''If  such  completion 
payment  be  more  than  exhausted  by  the  demands  of  the 
owner,  .  .  .  the  excess  of  such  demand  cannot  be  carried  over 
and  made  a  charge  against  the  twenty-five  per  cent  final  pay- 
ment^ to  the  injury  of  any  lien  claimant  thereon.  .  .  .  This 
final  payment  is  the  only  fund  which  the  legislature  has  se- 
questered to  meet  the  demand  of  the  lien  claimants.  To 
permit  this  (its  depletion)  would  be  to  deprive  them  of  their 
constitutional  right  to  a  lien."  The  court  erred  in  refusing 
to  award  a  lien  for  the  full  value  of  the  material  and  labor 
to  those  who  bestowed  the  same  after  the  contract  was  filed. 

The  court  erred  in  awarding  Wakefield  preference  over 
other  lien  claimants  furnishing  materials  and  performing 
labor.  The  constitutional  provision  which  gives  to  me- 
chanics, materialmen,  artisans  and  laborers  of  every  class, 
a  lien  upon  the  property  upon  which  they  have  bestowed  labor 
or  furnished  materials,  places  such  parties  in  the  same  class. 
Their  equality  is  established  by  the  constitution  and  cannot 
be  impaired  or  destroyed  by  the  legislature.  (Miltimore  v. 
Nofzinger  Bros.  L.  Go,,  150  Cal.  790,  [90  Pac.  114].) 

The  allowance  of  an  attorney's  fee  to  the  various  claimants 
ifi  also  erroneous.  {Builders'  Supply  Depot  v.  O'Connor,  150 
CaL265,  [88  Pac.  982].) 

Bespondent  Nolan,  in  a  supplemental  brief,  contends  for 
the  validity  of  the  contract  and  urges  in  support  thereof  that 
section  15,  article  XX,  of  our  state  constitution,  which  guar- 
antees to  every  laborer  and  materialman  a  lien  upon  a  struc- 
ture for  the  value  of  labor  bestowed  or  materials  furnished 
in  its  construction,  is  subordinate  to  section  1,  article  I  of  the 
same  constitution,  which  declares  that  ''all  men  are  by  nature 
free  and  independent,  and  have  certain  inalienable  rights, 
among  which  are  those  of  .  .  .  acquiring,  possessing  and  pro- 
tecting property";  and  that  it  is  subordinate,  also,  to  section 
13,  article  I,  which  declares  that  "no  person  shall  be  deprived 
of  life,  liberty  or  property  without  due  process  of  law." 

Bespondent  properly  insists  that  the  inalienable  right  to  ac- 
quire and  possess  property  includes  the  right  of  contracting 
with  reference  thereto.    Were  we  to  concede  the  subordinate 
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character  of  section  15,  still  we  are  unable  to  appreciate  the 
conflict,  one  with  the  other,  which  is  suggested  by  r^pondent. 
The  constitutional  lien  to  the  laborer  and  materialman  is 
given  upon  the  structure  as  the  principal  thing.  (Humboldt 
Lumber  Co.  v.  Crisp,  146  Cal.  686,  [106  Am.  St.  Rep.  75,  81 
Pac.  30].)  The  right  to  declare  such  a  lien  is  based  upon  the 
theory  that  the  materialman  and  laborer  produce  the  thing 
upon  which  the  lien  is  declared.  (Tuttle  v.  Mont  ford,  7  CaL 
359.)  In  Jones  v.  Hotel  Company,  86  Fed.  370,  [30  C.  C.  A. 
108],  it  is  said  by  the  court,  in  relation  to  statutes  creating 
similar  rights  of  lien:  "But  the  validity  of  the  statutes  need 
not  be  rested  upon  mere  authority.  They  find  sanction  in  the 
dictates  of  natural  justice,  and  most  often  administer  an  equity 
which  has  recognition  under  every  system  of  law.  That  prin- 
ciple is  that  everyone  who  by  his  labor  or  materials  has  con- 
tributed to  the  preservation  or  enhancement  of  the  property 
of  another  thereby  acquires  a  right  to  compensation.*'  It 
is  no  infringement  upon  an  existing  right  of  property  to  re- 
quire one  who  has  procured  another  to  create  a  structure  to 
pay  for  the  work  and  materials  involved  in  such  creation. 
When  the  owner  of  land  makes  such  structure  a  part  of  the 
land  previously  owned  by  him,  it  is  not  inequitable  or  de- 
structive of  his  rights  to  say  that,  having  by  his  own  act 
made  this  labor  and  material  of  another  an  inseparable  x>or- 
tion  of  his  land,  the  lien  upon  the  building  should  extend 
to  the  land  necessary  for  its  use.  Having  made  the  building 
a  part  of  his  land,  it  became  as  such  charged  with  the  lien 
upon  the  structure.  (Linck  v.  Meikeljohn,  2  Cal.  App.  508, 
[84  Pac.  309].) 

It  is  next  contended  that  sections  1183  and  1184,  Code  of 
Civil  Procedure,  which  provide  the  terms  of  valid  contracts 
as  affecting  those  in  excess  of  $1,000,  are  unconstitutional  as 
an  attempt  to  circumscribe  the  right  of  private  contract 
within  the  usual  pursuits  of  business,  and  are  an  unreasonable 
restriction  upon  the  owner  of  his  rights  in  regard  to  its  use 
and  upon  his  power  to  make  contracts  concerning  the  same, 
this  contention  being  based  largely  upon  the  decisions  of  our 
own  supreme  court  in  Stimson  Mill  Co.  v.  Braun,  136  Cal.  123, 
[89  Am.  St.  Rep.  116,  68  Pac.  481],  and  Gibbs  ▼.  Tally, 
133  Cal.  373,  [65  Pac.  970].  We  do  not  accept  either  of  these 
decisions  as  determinative  of  the  questions  here  involved.     As- 
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suming,  as  we  do,  the  validity  of  section  15,  article  XX,  of  the 
constitution,  which  guarantees  the  lien,  we  find  that  this  con- 
stitutional right  of  the  laborer  and  materialman  extends  to 
the  full  value  of  all  labor  and  materials  bestowed  or  furnished; 
and,  without  legislation,  such  value  is  the  measure  of  recov- 
ery. The  legislature  has  seen  fit,  under  the  authority  given 
it  by  the  constitution,  to  provide  by  the  sections  complained 
of  certain  conditions,  upon  the  observance  of  which  the  con- 
stitutional measure  of  lien  and  recovery  is  restricted  to  the 
sum  specified  in  the  contract  between  the  owner  and  con- 
tractor. There  is  no  attempt  to  enlarge  the  rights  of  lien 
claimants  under  any  circumstances,  for  under  the  sections 
mentioned,  where  a  valid  contract  is  made,  the  value  of  the 
thing  furnished  measures  the  extent  to  which  any  claim  can 
be  found.  The  effect,  therefore,  of  these  sections  is  not  to 
impair  any  existing  right  of  the  owner,  but,  in  effect,  to  con- 
fer a  right  not  previously  existing  by  which  his  liability  may, 
under  certain  circumstances,  be  curtailed.  The  owner's 
liberty  of  action  in  relation  to  this  property  is  not  invaded 
by  the  statute.  He  need  not  employ  an  intermediary  to  erect 
his  building,  but  if  he  does,  the  law  ingrafts  upon  his  act 
certain  consequences.  {Henry  v.  Evans,  97  Mo.  47,  [10  S.  W. 
872].)  There  is  no  taking  of  property  without  due  process 
of  law.  The  contract  by  the  owner  is  made  voluntarily  and 
with  the  constitution  and  laws  in  mind,  and  they  form  part 
of  such  contract ;  and  he  must  be  taken  to  have  consented  to 
the  effect  of  such  enactments.  That  similar  rights  are  not 
conferred  by  the  sections  upon  those  who  make  improvements 
of  nominal  value  and  under  $1,000,  is  a  matter  of  which  re- 
spondent cannot  complain.  (Bamish  v.  Hartwell,  126  Cal. 
451,  [58  Pac.  920].)  Nor  can  it  be  said  that  this  statute 
can  have  the  effect  to  increase  the  necessary  cost  of  the  struc- 
ture simply  because  the  contractor  who  bids  thereon  does  so 
under  provisions  of  the  law  which  require  reasonable  restric- 
tions as  to  the  time  and  manner  of  his  payment,  for  this  same 
law  insures  to  him  a  lien  for  his  contract  price  which  he 
otherwise  would  not  have.  Hence,  it  would  be  unreasonable 
to  say  that  because  of  such  a  statute  a  contractor  is  injured, 
when  the  only  effect  thereof  can  be  to  afford  him  security 
when  he  honestly  discharges  the  obligations  imposed  upon 
him  by  its  terma. 
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Judgment  reversed,  and  cause  remanded  for  farther  pro- 
ceedings in  accordance  herewith. 

Shaw,  J.,  and  Taggart^  J.,  eoncurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eaurt^ 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  17,  1907. 


[Civ.  Ko.  404.    Seeond  Appellate  Distriet. — Jime  19,  1007.] 

0.  p.  LANE,  Petitioner,  v.  SUPERIOR  COURT  OP  KINGS 

COUNTY,  Respondent 

Appxal  fbom  Justicb's  Goukt — ^ErrscT  ov  Failubx  ov  Sureties  to  Jus- 
TIFT< — ^Upon  an  attempted  appeal  from  the  justice's  court,  where 
the  sureties  fail  to  justify  when  required  to  do  so,  the  appeal  must 
be  regarded  as  if  no  undertaking  had  been  given,  and  the  cause 
remains  in  the  justice  '•  oourt  until  a  new  undertaking  is  filed  or  until 
the  sureties  justify. 

I^. — ^Absbnob  ov  Jurisdiction  ov  Appeal — ^Pbohibition^ — ^In  such  ease 
where  the  justification  of  the  sureties  was  abandoned,  and  an  under* 
taking  was  filed  more  than  thirtj  days  after  the  rendition  of  the 
Judgment,  the  appeal  is  ineffectual,  and  the  superior  eourt  haa  no 
jurisdiction  thereof;  and  prohibition  will  lie  to  prevent  the  superior 
eourt  from  trying  the  ease. 

APPLICATION  for  writ  of  prohibition  to  the  Superior 
Court  of  Kings  County.    John  O.  Covert,  Judge. 

The  f  aets  are  stated  in  the  opinion  of  the  court 

Robert  W.  Miller,  M.  L.  Short,  and  Wheaton  A.  Gray,  for 
Petitioner. 

T.  M.  McNamara,  and  R.  J.  Hudson,  for  Respondent 

TAGGART,  J.— Application  for  writ  of  prohibition. 
One  David  Bonham  commenced  an  action  in  the  justice's 
oourt  of  Lucerne  township,  Kings  county,  against  petitioner 
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to  recover  $200  as  money  had  and  received.  Judgment  was 
for  defendant  (petitioner  here)  for  costs,  and  plaintiff  ap- 
pealed. 

The  judgment  was  rendered  April  25,  1907,  and  on  May 
23,  1907,  plaintiff  served  defendant  with  a  notice  of  appeal 
to  the  superior  court  from  said  judgment.  The  same  day 
he  filed  an  undertaking  on  appeal  reciting  that  his  appeal 
was  ''from  a  judgment  entered  against  him,  in  said  action, 
in  the  said  Superior  Court,"  etc.,  and  obligating  the  sureties 
in  the  sum  of  $300,  instead  of  $100.  On  May  24th,  the  jus- 
tice of  the  peace  certified  the  records  and  papers  in  the  case 
and  filed  them  in  the  superior  court.  Defendant  gave  notice 
of  exception  to  the  sufficiency  of  the  undertaking  and  of  the 
sureties  thereon  on  May  27,  1907,  and  on  May  29th  notice 
of  intention  of  sureties  to  justify  was  served  on  defendant 
without  time  being  fixed  in  the  notice;  after  oral  notice  of 
the  time  and  an  adjournment  of  the  hearing  to  May  31st, 
counsel  for  plaintiff  in  open  court,  on  that  date,  stated  that 
one  of  the  sureties  on  the  undertaking  could  not  justify,  and 
the  court  adjourned  without  any  justification  of  any  surety 
on  that  or  any  other  undertaking. 

Thereafter,  on  said  thirty-first  day  of  May,  1907,  the  plain- 
tiff filed  in  the  office  of  the  clerk  of  the  superior  court  an 
undertaking  entitled:  "In  the  Justice's  Court  of  Lucerne 
Township,  County  of  Kings,  State  of  California,"  and  in  the 
cause  mentioned,  reciting  that  he  has  appealed  ''from  a  judg- 
ment made  and  entered  against  him  in  said  action  in  the  said 
Superior  Court,  in  favor  of  the  plaintiff^*  (himself),  etc. 

Notice  of  the  filing  of  this  bond  as  a  new  undertaking, 
and  of  the  intention  of  the  sureties  thereon  to  justify  before 
the  superior  court  on  June  1,  1907,  was  given  to  defendant 
the  same  day,  and  the  latter  appeared  by  counsel  in  the  su- 
perior court  at  the  time  named  in  the  notice  and  objected 
to  the  filing  of  a  new  undertaking  on  appeal  in  the  said  cause, 
on  the  grounds  that  no  notice  had  been  given  defendant  of  the 
proceedings  under  which  said  undertaking  was  filed,  and  that 
the  filing  of  a  new  undertaking  and  justification  of  sure- 
ties thereon  was  not  authorized  by  law.  The  court  overruled 
the  objection  and  defendant  excepted. 

At  tiie  same  time  and  place,  all  parties  being  in  court  by 
counsel,  and  notice  being  waived,  defendant  moved  the  dis- 
missal of  the  appeal  on  the  ground  that  the  court  had  ac- 
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quired  no  jurisdiction  of  the  case.  He  specified  as  reasons: 
That  the  original  undertaking  was  fatally  defective  in  that  it 
described  no  judgment  appealed  from;  that  the  sureties  had 
failed  to  justify,  and  no  other  sureties  had  justified  in  their 
stead;  that  the  new  undertaking  filed  in  the  superior  court 
more  than  thirty  days  after  the  rendition  of  the  judgment 
in  the  justice  court  was  ineffective.  The  superior  court  over- 
ruled this  motion  and  set  the  ease  for  trial  June  20,  1907. 

Petitioner  (as  defendant  and  respondent  in  that  case)  makes 
application  to  this  court  for  a  writ  of  prohibition  to  prevent 
the  superior  court  of  Kings  county  from  proceeding  with  the 
trial  of  said  cause. 

We  have  stated  the  matter  at  length,  since  we  think  tiie 
mere  statement  of  the  facts  give  ample  reasons  for  the  issu- 
ance of  the  writ  as  prayed  for. 

Conceding  the  last  undertaking  filed  to  be  sufficient  in 
form  and  to  have  been  filed  in  the  proper  court,  it  was  in- 
effectual to  perfect  the  appeal  as  it  was  not  filed  within  thirty 
days  after  the  rendition  of  the  judgment  (Code  Civ.  Proc, 
sees.  974,  978;  Coker  v.  Superior  Court,  58  Cal.  178.)  The 
justification  of  the  sureties  on  the  first  undertaking  having 
been  abandoned,  the  appeal  taken  was  ''not  effectual  for  any 
purpose"  after  May  25th  (thirty  days  from  the  rendition  of 
the  judgment).  The  proceedings  to  justify  on  the  only 
undertaking  given  within  the  statutory  time  extended  that 
time  only  for  the  purpose  of  justification,  and  did  not  operate 
td  give  additional  time  within  which  a  new  and  independent 
undertaking  might  be  filed.  The  sureties  having  failed  to 
justify,  the  appeal  must  be  regarded  as  if  no  such  undertaking 
had  been  given.  {Bennett  v.  Superior  Court,  113  Cal.  442, 
[54  Am.  St  Rep.  354,  45  Pac.  684].)  There  was  nothing 
before  the  superior  oourt  until  the  undertaking  was  filed,  and, 
until  the  sureties  justified,  the  cause  remained  in  the  justice's 
court  {McCracken  v.  Superior  Court,  86  Cal.  76,  [24  Pac 
845].)  By  the  appeal  attempted  to  be  taken  the  superior 
court  acquired  no  jurisdiction  to  entertain  any  proceeding  in 
the  case  except  a  motion  to  dismiss  the  appeal. 

It  is  unnecessary  in  ruling  upon  this  application  to  deter- 
mine whether  or  not  the  verified  answer  filed  in  the  justice's 
court  raised  an  issue  involving  the  title  or  possession  of  real 
property.  Conceding  that  it  does,  it  would  not  give  the  su- 
perior court  jurisdiction  of  the  appeal  here  in  question.    None 
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of  the  authorities  cited  hold  that  a  party  can  be  brought  with- 
in the  jurisdiction  of  the  court  against  his  consent  by  any 
other  than  the  statutory  method. 

In  the  case  of  Santa  Barbara  v.  Eldred,  95  Cal.  378,  [30 
Pac.  562],  an  application  for  a  transfer  to  the  superior  court 
was  made  to  the  police  court  on  the  statutory  grounds  pro- 
vided by  section  838  of  the  Code  of  Civil  Procedure,  and  the 
application  denied;  the  cause  was  tried  by  the  police  court 
and  an  appeal  from  the  judgment  taken  to  the  superior  court. 
The  case  was  tried  in  the  superior  court  without  objection, 
and  the  question  of  whether  the  jurisdiction  exercised  by  the 
superior  court  was  original  or  appellate  was  under  considera- 
tion by  the  supreme  court  on  an  appeal  to  that  court  from 
the  judgment  rendered  by  the  superior  court.  The  court 
says:  '^The  police  court  had  no  jurisdiction  to  try  the  cause 
upon  the  merits,  and  it  necessarily  follows  that  the  superior 
court  had  no  appellate  jurisdiction  to  try  the  cause  at  all. 
But  the  Superior  Court  had  original  jurisdiction  of  the  sub- 
ject matter,  and  .  .  .  having  jurisdiction  over  the  subject 
matter,  the  court  obtained  jurisdiction  over  the  parties  when, 
Ufithout  objection,  they  proceeded  to  trial  upon  the  main  is- 
sue. •  •  •  The  proper  procedure  would  have  been  for  the  su- 
perior court  to  have  set  aside  the  judgment,  and  ordered  the 
police  court  to  remand  the  cause  in  accordance  with  section 
838."  There  is  nothing  in  the  opinon  in  Hart  v.  Camall- 
Hopkins  Co.,  101  Cal.  160,  [33  Pac.  633],  to  modify  this 
statement  of  the  law.  (See,  also,  Arroyo  Co,  v.  Superior 
Court,  92  Cal.  47,  [27  Am.  St.  Rep.  91,  28  Pac.  54].) 

In  the  case  at  bar,  if  a  question  of  title  or  possession  of  real 
property  be  involved,  the  parties  are  not  proceeding  to  trial 
without  objection,  and  in  such  a  case  the  superior  court  has 
no  jurisdiction  at  alL  Neither  original  by  consent,  or  process, 
nor  appellate  because  appellant  failed  to  comply  with  the 
statutory  requirements  in  attempting  to  appeal  from  the  judg- 
ment in  the  justice's  court. 

It  is  proper,  therefore,  that  a  writ  issue  from  this  court  pro- 
hibiting the  superior  court  of  Kings  county  from  proceeding 
with  the  trial  of  said  cause;  and  it  is  so  ordered. 

AUen,  P.  J.,  and  Shaw,  J.,  concurred. 
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PATRICK  F.   DILLON,   Respondent,   v.    C.   W.   CROSS, 
Executor  of  the  WiU  of  PATRICE  DILLON,  Deceased, 

Appellant. 

AOCOUNTINO  OF  TRUST  MONETS — ^PLSADINO — ^ABSIHCB  OF  DlKTISSSB  «0 

Complaint — Infekkntial  Avebmknt— Bxposit  nt  Bank  nv  Tritbt. 
In  an  action  for  an  accounting  of  money  alleged  to  luLve  been 
delivered  in  trust  bj  plaintiff  to  the  defendant,  although  the  eom- 
plaint  does  not  in  direct  terms  allege  that  defendant  acecepted  the 
money  in  trust,  or  agreed  to  keep,  deposit  or  invest  it  for  the  plain- 
tiff, jet,  in  the  absence  of  anj  demurrer,  it  is  suflBieaent  that  soch 
essential  fact  appears  inferentiallj  from  an  averment  that  the  de- 
fendant deposited  a  specified  part  of  the  monej  in  a  certain  savings 
bank  in  trust  for  the  plaintiff. 

Id. — Action  in  EgniTT— Jubt  Trial. — ^The  court  was  justified  in  treat- 
ing the  action  as  one  in  equity,  in  which  the  defendant  miB  not  en- 
titled to  a  jniy  trial 

In. — Continuino  Trust — Statxttb  of  Limitations — ^Dbmand  and  B»> 
FUBAL. — ^Where  the  case  made  bj  the  pleadings  and  the  evidence 
was  a  continuing  trust,  the  statute  of  limitations  did  not  commence 
until  demand  and  a  refusal  of  the  defendant  to  account  for  the 
money  which  occurred  shortly  before  the  action  was  begun. 

lb. — FINDINGS — OONSISTENOT — ^MONBT  PAID  DUBINQ  MiNORITT  AMD  AF- 
TER Majoritt. — Held,  that  a  finding  that  as  to  money  paid  by 
plaintiff  to  defendant  during  his  minority,  the  defendant,  who  was 
plaintiff's  father,  did  not  relinquish  his  right  to  the  mon^  so  paid, 
is  not  inconsistent  with  a  finding  that  the  money  delivered  to  plain- 
tiff after  majority  was  delivered  to  defendant  in  trust,  to  be  kept 
invested  and  deposited  for  plaintiff. 

Id. — ^ACCOUNTING — Payments  bt  Defendant — Oounterclaim — Gom- 
PENSATiON  OF  CROSS- DEMANDS. — In  the  accounting  between  the  par- 
ties, payments  made  by  defendant  to  plaintiff,  defendant  is  en- 
titled to  credit  for,  though  pleaded  as  a  counterclaim,  and  the  stat- 
ute of  limitations  cannot  apply  to  the  right  to  such  credits.  The 
cross-demands  must  be  deemed  compensated  so  far  as  they  equal 
each  other,  under  section  440  of  the  Code  of  Civil  Procedure. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  denying 
ft  new  triaL    Frank  H«  Kerrigan,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt 
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C.  W.  Cross,  and  Robert  Harrison,  for  Appellant. 
J.  F.  Riley,  and  Crittenden  Thornton,  for  Respondent 

HALL,  J. — Appeal  from  judgment  and  order  denying  de- 
fendant's motion  for  a  new  trial. 

Plaintiff,  Patrick  F.  Dillon,  brought  this  action  against 
Patrick  Dillon,  the  father  of  plaintiff,  for  an  accounting  of 
moneys  claimed  to  have  been  delivered  to  said  defendant  by 
plaintiff  in  trust  to  be  held  and  invested  for  plaintiff,  and  for 
general  relief.  The  cause  was  tried,  and  judgment  rendered 
for  plaintiff  during  the  lifetime  of  defendant,  who  subse- 
quently dying,  the  executor  of  his  last  will  was  substituted 
as  party  defendant.  By  the  term  ''defendant,''  when  used  in 
this  opinion,  we  refer  to  the  original  defendant. 

The  action  was  tried  upon  the  issues  raised  by  the  amended 
complaint  and  the  answer  thereto,  no  demurrer  having  been 
filed  to  the  amended  complaint. 

Before  the  case  came  on  to  be  tried  defendant  made  a  de- 
mand that  the  cause  be  tried  by  a  jury,  but  the  court,  taking 
the  view  that  the  action  was  one  in  equity,  refused  the  demand 
for  a  jury,  but  allowed  a  jury  as  advisory  to  the  court  only, 
and  made  findings  in  favor  of  plaintiff,  and  gave  judgment 
accordingly. 

Acting  upon  the  same  theory  as  to  the  nature  of  the  action, 
the  court  found  that  the  action  was  not  barred  by  the  statute 
of  limitations. 

Appellant  contends  that  the  court  erred  in  refusing  a  jury 
trial,  and  in  finding  that  the  action  was  not  barred.  Whether 
the  court  erred  or  not  depends  upon  whether  or  not  the  com- 
plaint alleges  a  trust  by  defendant  for  plaintiff. 

It  is  insisted  that  no  trust  is  alleged.  Although  it  is  alleged 
that  plaintiff  handed  to  defendant  various  sums  of  money  ag- 
gregating $2,542  ''to  be  kept,  deposited  and  invested  by  him, 
the  said  Patrick  Dillon,  for  this  plaintiff,  and  to  be  returned 
to  plaintiff  on  demand,"  and  "that  the  said  defendant,  Pat- 
rick Dillon,  did  deposit  of  the  said  sums  of  money  so  received 
by  him  in  trust  for  this  plaintiff,  in  the  Hibernia  Savings 
and  Loan  Society  in  the  City  and  County  of  San  Francisco 
.  .  .  the  sum  of  about  $1,100,"  it  is  contended  that  it  does 
not  appear  from  the  complaint  that  defendant  accepted  the 
money,  or  agreed  to  keep,  deposit  or  invest  it  for  plaintiff. 
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It  certainly  is  not  alleged  in  direct  terms  that  defendant  ac- 
cepted the  money,  or  agreed  to  keep,  deposit  or  invest  it  for 
plaintiff,  and  if  the  complaint  had  been  attacked  by  demurrer 
it  must  have  been  held  bad.  In  the  face  of  an  attack  by  de- 
murrer, especially  by  a  special  demurrer,  it  is  not  sufficient 
that  essential  facts  be  alleged  inferentially  or  as  a  conclu- 
sion of  law,  but  such  facts  must  be  directly  stated.  On  the 
other  hand,  it  has  been  uniformly  held  that,  in  the  absence 
of  a  demurrer  or  an  objection  to  offered  evidence,  a  complaint 
that  alleges  an  essential  fact  only  inferentially  or  as  a  conclu- 
sion of  law  is  good.  {Russell  v.  Mixer,  42  Cal.  475;  Hill  v. 
JIaskin,  51  Cal.  175;  City  of  Santa  Barbara  v.  Eldred,  108 
CaL  294,  [41  Pac.  410] ;  Kimball  v.  Bichardson-KimbaU  Co., 
Ill  Cal.  386,  [43  Pac.  1111] ;  Estate  of  Behreiis,  130  Cal.  416, 
[62  Pac.  603] ;  Cushing  v.  Pires,  124  Cal.  663,  [57  Pac.  572] ; 
Penrose  v.  Winter,  135  CaL  289,  [57  Pac.  772].) 

In  City  of  Santa  Barbara  v.  Eldred,  108  CaL  294,  [41  Pac. 
410],  the  complaint  was  attacked  by  a  general  demurrer,  which 
was  overruled.  The  court  said:  ''He  now  specifies  a  great 
many  alleged  defects  in  the  complaint.  Many  of  them  are,  in 
effect^  that  the  complaint  is  ambiguous  or  uncertain.  Such 
objections  cannot  be  reached  by  general  demurrer.  Nor  can 
the  other  objections,  which  merely  amount  to  criticisms  upon 
the  sufficiency  of  the  statement,  as  that  the  essential  facts  ap- 
pear only  inferentially,  or  as  conclusions  of  law,  or  by  way 
of  recitals,  prevail  on  such  demurrer.  There  must  be  a  total 
absence  of  some  material  fact  to  justify  us  in  sustaining  a  de- 
murrer of  this  character." 

In  the  complaint  before  us,  after  alleging  that  plaintiff 
handed  to  defendant  moneys  to  be  kept,  deposited  and  invested 
by  him,  the  said  Patrick  Dillon,  for  plaintiff,  it  is  alleged  that 
defendant  did  deposit  in  a  bank  $1,100  ''of  the  said  sums  of 
money  so  received  by  him  in  trust  for  this  plaintiff."  It  is 
thus  inferentially  alleged  that  defendant  received  the  money 
in  trust  for  plaintiff.  In  paragraph  V  of  the  complaint  the 
money  is  repeatedly  referred  to  as  money  held  in  trust  for 
plaintiff  by  defendant.  It  thus  appears  that  plaintiff  was  at- 
tempting to  charge  defendant  as  a  trustee ;  and  while  the  com- 
plaint is  uncertain  for  not  alleging  directly  what  is  alleged 
inferentially,  it  ia  not  a  case  of  a  total  absence  of  allega- 
tions of  essential  facts  going  to  charge  a  trust.    It  should 
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have  been  attacked  by  demurrer,  when  it  doubtless  would  have 
been  amended. 

The  mere  demand  that  the  case  be  tried  by  a  jury  was  not 
sufScient  to  point  out  the  defect  now  complained  of,  and  the 
court  was  justified  in  treating  the  action  as  one  in  equity, 
and  defendant  was  not  entitled  to  a  jury  trial. 

The  case  made  by  the  pleadings  and  the  evidence  was  a  con- 
tinuous trust,  and  the  statute  of  limitations  did  not  commence 
to  run  until  demand  and  a  refusal  to  account  for  the  money, 
which  occurred  shortly  before  the  action  was  begun.  {Baker 
V.  Joseph,  16  Cal.  173.) 

Appellant  concedes  that  the  evidence  supports  the  findings 
save  in  one  respect.  The  court  found  that  as  to  money  de- 
livered by  plaintiff  to  defendant  prior  to  the  second  day 
of  December,  1892  (during  the  minority  of  plaintiff),  de- 
fendant never  relinquished  the  right  he  had  thereto  by  rea- 
son of  the  minority  of  plaintiff — ^but  also  found  as  to  the 
money  delivered  by  plaintiff  to  defendant  subsequent  to  said 
date  that  the  same  was  delivered  to  defendant  in  trust  to 
be  kept,  invested  and  deposited  for  plaintiff.  Appellant  urges 
that  the  only  evidence  of  any  agreement  whereby  defendant 
promised  or  agreed  to  keep,  or  deposit  or  invest  any  money 
for  plaintiff,  was  of  an  agreement  entered  into  in  1888.  He 
argues  that  the  finding  of  the  court  in  favor  of  defendant  as 
to  the  money  delivered  prior  to  plaintiff's  majority  neces- 
sarily determines  that  the  evidence  of  such  agreement  was 
false,  and  that,  as  a  result,  no  evidence  is  left  to  support  the 
finding  in  favor  of  plaintiff  as  to  the  money  delivered  to  de- 
fendant after  plaintiff's  majority.  In  other  words,  the  ap- 
pellant admits  that  if  the  court  had  found  in  favor  of  plain- 
tiff as  to  all  the  money  delivered  to  defendant,  such  finding 
would  have  been  supported  by  the  evidence ;  but  because  the 
court  in  part  found  in  favor  of  defendant,  the  finding  in  favor 
of  plaintiff  cannot  stand. 

We  cannot  agree  with  this  contention.  It  requires  too  nice 
an  examination  into  the  mental  processes  by  which  the  trial 
court  arrived  at  its  conclusions.  If  the  evidence  was  suffi- 
cient to  sustain  a  finding  in  favor  of  plaintiff  as  to  all  the 
mon^  in  question,  it  was  sufficient  to  sustain  such  finding  as 
to  a  part  thereof. 

This  disposes  of  the  principal  points  in  the  case,  and  leaves 
hut  one  other  question  to  be  considered. 

6  CaL  App.— 49 
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Defendant  pleaded  in  his  answer,  **by  way  of  counter- 
claim and  otherwise/'  that  during  the  years  1900  and  1901 
'defendant  loaned^  gave  and  intrusted  to  the  said  plaintiff 
various  sums  of  money  aggregating,  to  wit,  $390;  none  of 
which  sums  have  been  returned  or  repaid  to  said  defendant." 

Upon  the  objection  of  plaintiff,  however,  the  court  struck 
out  the  evidence  of  defendant  tending  to  support  this  allega- 
tion, upon  the  theory  apparently  that  it  was  a  counterclaim, 
and  as  such  was  barred  by  the  statute  of  limitations.  In  this 
we  think  the  court  erred.  The  plaintiff  claimed  and  had  tes- 
tified that  at  the  time  defendant  claimed  to  have  advanced 
money  to  plaintiff,  defendant  held  large  sums  of  money  be- 
longing to  plaintiff,  for  which  he  was  asking  defendant  to 
account  in  this  action,  and  the  court  was  then  engaged  in 
effect  in  taking  an  account  between  these  parties.  If  defend- 
ant, during  the  existence  of  this  trust,  had  advanced  money 
to  plaintiff,  either  out  of  the  trust  moneys  or  out  of  his  own 
money,  the  plainest  principles  of  justice  and  equity  require 
that  in  such  accounting  he  should  be  allowed  credit  therefor. 
''When  cross-demands  have  existed  between  persons  under 
such  circumstances  that,  if  one  had  brought  an  action  against 
the  other,  a  counterclaim  could  have  been  set  up,  the  two 
demands  shall  be  deemed  compensated  so  far  as  they  equal 
each  other.  ..."  (Code  Civ.  Proc,  sec  440.) 

Plaintiff  at  the  oral  argument  stipulated  in  open  court  that 
if  this  court  should  be  of  the  opinion  that  the  evidence  should 
have  been  allowed,  that  we  might  order  such  a  modification  of 
the  judgment  as  should  give  the  defendant  the  full  benefit  of 
the  matter  alleged  and  attempted  to  be  proved.  The  amount 
allied  by  defendant  to  have  been  by  him  advanced  to  plaintiff 
is  $390.  The  court  charged  defendant  with  interest  at  vary- 
ing rates  to  February  19,  1902,  and  from  that  date  to  entry 
of  judgment  at  seven  per  cent.  With  the  aid  of  counsel,  we 
have  calculated  the  interest  on  $390,  from  January  1,  1901, 
to  February  1,  1902,  at  three  and  three-quarters  per  cent,  the 
highest  rate  charged  against  defendant  up  to  the  latter  date, 
and  find  that  the  principal  and  interest  then  amounted  to 
$405.85,  which,  at  seven  per  cent  up  to  the  date  of  the  entry 
of  the  judgment,  would  make  the  principal  and  interest 
amount  to  $455.91. 

The  judgment  is  therefore  modified,  by  deducting  therefrom 
the  sum  of  $455.91  as  of  the  date  of  the  entry  thereof,  and  at 
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so  modified  it  is  affirmed,  and  the  order  denying  the  motion 
for  a  new  trial  is  likewise  aiBrmed. 

CJooper,  P.  J.,  and  Kerrigan,  J.,  concurred. 
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H.  C.  DEiriNG,  Appellant,  v.  F.  G.  GAMBLE,  Administra- 
tor,  etc.,  of  MANNIE  DEMING,  Deceased,  Respondent. 

AOnON  BY  HUSBANV  AGAINST  DECEASED  WlTl'S  AdMINISTBATOB*— 06M- 
KUNITT    PbOPEBTT — EVTOENOE — ADMISSIONS    07    HUSBAND-— WaIVEB 

OF  Letters — Error. — In  an  action  bj  the  husband  against  the  ad- 
ministrator of  his  deceased  wife,  to  establish  that  real  property  stand- 
ing in  the  deceased  wife  *b  name  was  paid  for  with  eommunity  funds, 
and  was  community  property,  where  the  eourt  found  that  one  lot 
was  held  in  trust  for  the  community,  but  that  another  bt  was  con- 
veyed by  the  husband  to  the  wife  as  a  gift,  and  all  the  evidence 
tending  to  rebut  that  of  plaintiff  was  in  the  nature  of  admissions 
by  him  against  interest,  and  the  oral  evidence  of  such  admissions 
was  conflicting,  it  was  prejudicial  error  to  admit  a  waiver  of  letters 
by  the  husband,  and  request  for  defendant's  appointment,  appended 
to  a  petition  for  letters,  stating  that  such  other  lot  was  the  property 
of  the  deceased  at  the  time  of  her  death,  without  preliminary  proof 
that  the  husband  had  read  the  petition  and  knew  its  contents  when 
he  signed  the  waiver. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial.  W. 
P.  James,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Valentine  &  Newby,  for  Appellant. 

Geo.  P.  Adams,  and  Hugh  J.  Crawford,  for  Respondent. 

ALLEN,  P.  J. — ^Appeal  by  plaintiff  from  a  judgment  and 
an  order  denying  a  new  trial. 

This  action  was  brought  by  the  plaintiff  against  defendant 
as  administrator  of  the  estate  of  plaintiff's  deceased  wife» 
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the  object  of  which  was  to  have  it  adjudged  that  oertain  prem- 
ises, to  wit,  lot  44,  Park  Villa  tract,  and  lot  45,  Angelns  Vista 
tract,  in  Los  Angeles  city,  all  of  which  stood  in  the  name  of 
the  wife  at  her  decease,  were  commnnity  property.  The  court 
found  that  all  of  the  premises  described  were  purchased  by 
the  husband  and  the  purchase  money  paid  by  him  out  of  the 
funds  of  the  community,  and  that  the  principal  part  of  the 
improvements  upon  lot  45  had  been  paid  for  by  him  after 
the  decease  of  the  wife ;  that  as  to  lot  44,  the  title  was  in  the 
wife  in  trust  for  the  community,  but  that  lot  45  was  oonveyed 
to  the  wife  by  way  of  gift  from  the  husband  and  was  her  sep- 
arate estate.  From  this  judgment  in  favor  of  defendant  as 
to  the  said  last-mentioned  lot,  and  from  an  order  denying  a 
new  trial,  plaintiff  appeals  upon  a  bill  of  exceptions. 

All  of  the  evidence  introduced  by  defendant  tending  to  re- 
but that  of  plaintiff,  in  his  effort  to  overcome  the  presum])- 
tion  created  by  the  deeds,  was  in  the  nature  of  admissions 
of  plaintiff  against  interest  made  before  and  after  the  de- 
cease of  the  wife.  The  trial  judge,  under  objections  and  ex- 
ceptions, permitted  the  defendant  to  introduce  in  evidence  a 
petition  for  letters  of  administration  signed  and  sworn  to  by 
defendant,  in  which  petition  it  is  stated  that  lot  45  was  the 
homestead  of  deceased,  and  was  her  property  at  the  time  of 
her  decease,  and  of  the  value  of  $11,000.  To  this  petition  was 
attached  a  written  waiver  on  the  part  of  the  husband,  plain- 
tiff herein,  of  hia  right  to  administer  and  a  request  for  de- 
fendant's appointment.  There  was  no  preliminary  proof 
tending  to  show  that  plaintiff  had  ever  read  the  petition 
signed  by  defendant,  or  had  knowledge  of  its  contents,  when 
he  signed  the  waiver  so  attached.  The  appointment  and 
qualifications  of  defendant  as  administrator  were  not  in  iasue. 
The  court  in  overruling  the  objections  made  to  the  introduc- 
tion of  this  paper  upon  the  grounds  of  its  immateriality  and 
incompetency  must  be  taken  as  having  considered  that  the 
statement  of  ownership  therein  made  by  the  defendant  was 
material  and  competent,  and  that  plaintiff  by  signing  the 
waiver  thereto  attached  became  bound  by  such  declarations. 
We  think  the  court  erred  in  admitting  this  paper  writing  in 
evidence.  The  waiver  signed  by  the  husband  is  not  a  part 
of  the  petition,  and  that  it  was  thereunto  attached  was  of 
no  significance.  The  waiver  might  well  have  been  upon  a  sep- 
arate instrument^  in  which  event  there  would  be  no  room  for 
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controversy  in  relation  to  the  admissibility  of  the  petition. 
The  mere  appending  of  the  waiver  to  an  instrument,  the  con- 
tents of  which  were  unknown,  could  not  have  the  effect  to 
conclude  the  party  signing  the  waiver  as  to  the  facts  alleged 
in  the  petition. 

The  oral  evidence  appearing  in  the  record  is  most  conflict- 
ing, and  we  cannot  say  from  such  record  that  the  findings 
of  the  court  as  to  the  separate  character  of  this  lot  45  would 
have  been  the  same  had  this  petition  not  been  considered  and 
due  weight  given  it  as  an  admission  against  interest.  The 
error,  therefore,  in  our  opinion,  was  prejudicial. 

The  judgment  and  order  are  reversed  and  cause  remanded 
for  a  new  trial. 

Shaw,  J.,  and  Taggart,  J.,  concurred. 
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S.  A.  NELSON,  Appellant,  v.  P.  W.  McCAETY,  Respondent 

NiouoxNGi — ^FiHiNO  Shot  bt  Police  Offices  at  Bunawat  Horse — 
Injury  to  Plaintiff — Appeal — Confuctino  Evidence. — In  an  ac- 
tion to  recover  for  an  alleged  injury  to  the  plaintiff,  bj  the  neg- 
ligent firing  of  a  shot  hy  defendant  as  a  police  officer  at  a  run- 
away horse,  where  it  appears  that  two  other  shots  were  fired  at  the 
horse  by  other  persons  about  the  same  time,  and  that  there  is 
ample  e\'idence  in  the  record  to  justify  the  court  in  finding  that  the 
shot  fired  by  defendant  was  not  the  cause  of  the  injury  to  plain- 
tiff, notwithstanding  a  conflict  in  the  evidence,  the  finding  for  the 
defendant  eannot  be  disturbed  upon  appeal 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County,  and  from  an  order  denying  a  new  triaL  £.  S. 
Torranoe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

L.  B.  Dadmun,  for  Appellant 

T.  L.  Lewis,  and  Daney  &  Lewis,  for  Respondent 
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ALLEN,  P.  J. — ^Appeal  by  plaintiff  from  a  judgment  in 
favor  of  defendant,  and  from  an  order  denying  a  new  triaL 

This  action  is  one  for  personal  injuries  alleged  to  have 
occurred  through  the  wanton,  reckless  and  negligent  act  of 
defendant  in  firing  a  revolver  toward  and  in  the  direction  of 
plaintiff,  by  reason  whereof  he  was  wounded  and  injured. 
The  answer,  among  other  things,  denies  the  firing  of  any  re- 
volver or  firearm  by  defendant  toward  or  in  the  direction  of 
plaintiff,  or  the  wanton,  reckless  or  n^ligent  firing  of  a  re- 
volver at  any  time,  or  in  any  direction  whatever  by  defendant; 
and  denies  that  any  bullet  fired  or  discharged  from  the  re- 
volver of  defendant  hit  or  injured  the  plaintiff.  The  cauae 
was  tried  by  the  court  without  a  jury,  and  the  court  found 
that  the  defendant  did  not  at  the  time  alleged  in  the  com- 
plaint, or  at  any  other  time,  or  at  all,  carelessly  or  negligently 
fire  or  discharge  any  revolver  toward  or  in  the  direction  of 
plaintiff,  or  on  the  date  mentioned  or  at  any  time  carelessly, 
wantonly,  recklessly,  or  negligently  fire  or  discharge  any  re- 
volver or  other  firearm ;  that  no  bullet  fired  or  discharged  by 
the  defendant  from  his  revolver  or  any  other  revolver  or  other 
firearm  fired  by  defendant,  struck  said  plaintiff  or  entered 
said  plaintiff's  leg. 

From  the  bill  of  exceptions,  it  appears  that  a  horse  attached 
to  a  buggy,  in  which  was  seated  a  woman,  was  running  at 
a  great  rate  of  speed  through  the  public  streets  of  San  Diego ; 
that  the  bridle  of  such  horse  had  become  disarranged  and  the 
woman  had  lost  all  control  over  the  animal;  that  the  defend- 
ant was  a  policeman  in  the  city  of  San  Diego  and  fired  a  shot 
from  a  revolver  at  the  horse  for  the  purpose  of  so  disabling 
it  as  that  it  might  be  gotten  under  controL  It  further  ap- 
pears from  the  record  that  another  shot  waa  fired  by  another 
policeman  at  the  same  horse  about  the  same  time;  and  there 
is  evidence  in  the  record  tending  to  show  that  a  third  shot 
was  fired  at  the  horse  within  the  same  block.  That  plaintiff 
was  injured  by  a  bullet  from  one  of  the  three  shots  is  not 
to  be  questioned.  But  there  is  ample  testimony  in  the  record 
to  justify  the  court  in  finding  that  the  shot  fired  by  defend- 
ant was  not  the  cause  of  any  injury  to  plaintiff.  There  ia 
some  testimony  which  indicates  that,  from  the  very  situation 
of  the  parties  at  the  time  of  the  firing  of  the  shot  by  defend- 
ant, it  was  not  possible  for  the  shot  fired  from  his  revolver  to 
have  in  any  wise  affected  the  plaintiff.    The  most  that  can 
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be  said  in  favor  of  appellant's  position  is  that  there  is  some 
conflict  in  the  testimony ;  but  the  rule  is  well  established  that, 
where  the  testimony  is  conflicting,  an  appellate  court  in  sup- 
port of  the  decision  of  the  court  below  will  construe  the  tes- 
timony as  favorably  as  possible  for  the  respondent,  and  will 
not  disturb  a  judgment  or  verdict  when  there  is  substantial 
conflict  in  the  testimony,  even  though  the  appellate  court 
may  consider  it  greatly  against  the  weight  of  the  evidence. 
Under  this  rule,  it  is  unnecessary  for  us  to  discuss  any  other 
questions  presented  upon  the  appeal. 
The  judgment  and  order  are  afiirmed. 

Shaw,  J.y  and  Taggart»  J.,  concurred. 
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ACCOBD  AND  SATISFACTION.    See  Contract,  80. 

ACCOUNT. 

1.  Action   Against   Administbatbiz — ^Bbjectsd   CIaim — ^Evidenoi — 

Book  or  Accounts. — In  an  action  against  the  adminiBtratriz 
upon  a  rejected  claim  for  meals  furnished  and  monej  loaned  to 
the  decedent,  the  plaintiff's  book  of  accounts  was  properly  admit- 
ted in  evidence  to  show  the  number  of  meals  furnished  to  the  em- 
ployees of  the  deceased  at  his  request,  in  connection  with  evidence 
tending  to  show  that  it  was  a  book  of  original  entries,  and  was 
fairly  and  honestly  kept.  What  credit  was  to  be  given  to  the  entries 
was  for  the  trial  court  to  determine.     (Yick  Wo  t.  Underhill,  519.) 

2.  Book  Kept  in  Chinese  Chakactees — Translation. — ^Where  the 
book  of  accounts  was  kept  in  Chinese  characters,  there  was  no  error 
in  permitting  a  witness  to  translate  its  entries  to  the  court.     (Id.) 

8.  CoBEOBORATiON  OF  ACCOUNT. — Held,  that  there  was  evidence  in  the 
record  outside  of  the  book  of  account  which  tended  to  sustain  the 
finding  of  the  court  as  to  the  value  of  the  meals  furnished;  and 
that  the  court  properly  allowed  one  of  the  employees  of  the  de- 
ceased to  testify  that  he  was  paid  a  fixed  sum  and  his  board  by  the 
deceased,  and  that  this  board  was  furnished  by  plaintiff.     (Id.) 

4.  Monet  Loaned — Book  or  Accounts — Sutficiency  of  Evidence. — 
An  entry  in  the  book  of  accounts  is  not  proof  of  money  loaned ;  but 
it  is  sufficient  to  sustain  a  finding  thereupon  that  there  is  ample 
proof  outside  of  the  book  to  show  that  plaintiff  made  the  loan,  and 
that  it  was  unpaid.     (Id.) 

See  Bill  of  Particulars ;  Corporations,  6,  7 ;  Statute  of  Limitations, 
ACCOUNTING.    See  Agency,  4-9  j  Trust,  4-8. 

AGENCY. 

1.  Principal  and  Agent — Authowtt  of  Traveling  Salesman — ^War- 
ranty OF  Quality  of  Goods — Adjustment  of  Breach  on  Second 
Order. — Though  a  traveling  salesman  and  soliciting  agent  has  au- 
thority to  bind  his  firm  as  principal  by  a  warranty  of  the  quality 
of  goods  sold  under  his  order  by  the  firm,  he  has  no  authority,  af- 
ter such  goods  have  been  sold  and  paid  for,  to  determine  a  breach 
of  warranty  and  adjust  the  breach  by  agreeing  that  the  goods  so 

(777) 
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AGENCY   (Continued). 

Bold  majr  be  retained,  and  their  price  deducted  from  a  second  order. 
His  authority  to  sell  ia  limited  to  a  sale  for  eaah  onlj.  (Lindow 
T.  Cohn,  388.) 

2.  Bemedt  fob  Bbeaoh  Aoaikst  PBiNOiPii«. — ^The  remedy  for  the 
breach  of  the  warranty  of  quality  hy  the  agent  ia  an  action  hj  the 
buyer  to  recover  damages  therefor  against  the  principal  whoee 
goods  were  sold  through  the  agent  to  the  buyer.     (Id.) 

8.  Action  upon  Second  Obdeb  bt  Assignee — ^Findinos  Against 
Evidence — ^Authobitt — ^Ratification. — In  an  action  by  an 
signee  upon  the  second  order  obtained  by  the  agent  which 
filled  by  the  principal,  findings  that  the  agent  was  authorized  to 
receive  the  former  goods  in  exchange,  and  that  the  principal  rati- 
fied the  adjustment  of  the  breach  of  warranty  by  the  agent,  are 
held  to  be  against  the  evidence.     (Id.) 

4.  Action  fob  Accounting — ^Pleading — Findings — Agency  fob  Besalk 

OF  PBOPEETY — CONVEBSION — SUBPLUSAGE — CAUSE  OF  ACTION  NOT 

Changed. — In  an  action  for  an  accounting  under  an  agreement 
for  resale  by  defendant  of  property  before  sold  by  him  to  plaintiff, 
and  intrusted  to  defendant  as  agent  for  resale,  where  it  appears 
that  a  portion  of  the  property  was  resold,  and  the  complaint  and 
evidence  and  findings  support  the  cause  of  action  for  an  account- 
ing, an  averment  and  finding  that  the  property  not  resold  was 
misappropriated  by  defendant  to  his  own  uses,  do  not  change  the 
eause  of  action  to  one  of  tort  for  conversion,  but  are  immaterial 
and  may  be  disregarded  as  surplusage.  (Allsopp  t.  Joshua  Hendy 
Machine  Works,  228.) 

6»  Liability  of  Agent  to  Account — Abuse  of  Tbust — Commingliho 
OF  Machineby. — The  defendant  having  undertaken  as  agent  for 
plaintiff  to  sell  mining  machinery  intrusted  to  it  for  resale,  and 
having  returned  some  of  it  to  persons  from  whom  it  was  pur- 
ehased  and  received  credit  therefor,  and  having  in  abuse  of  its  trust, 
commingled  the  residue  of  the  machinery  with  its  own  stock,  ao 
that  its  identity  was  substantially  lost,  and  having  sold  it  as  its 
own,  it  may  properly  be  held  liable  to  account  as  of  the  date  when 
the  property  was  intrusted  to  it  for  resale.     (Id.) 

8.  Agent  Bound  to  Utmost  Qood  Faith. — An  agent  is  charged  with 
the  duty  of  acting  in  the  utmost  good  faith  for  the  promotion  of 
the  interests  of  the  principal.     (Id.) 

7.  Demand  Befobs  Suit  fob  Accounting. — ^Where  an  agent  has  been 
guilty  of  a  breach  of  duty  in  failing  to  notify  the  principal 
of  money  collected,  or  has  converted  the  property  to  his  own  use, 
there  is  no  necessity  of  a  demand  before  suit  for  an  accounting; 
but  where  the  plaintiff  alleged  and  proved  a  demand  and  refusal 
ef  the  defendant  to  account,  the  requirements  el  the  law  ware 

(Id.) 


Appeal.  779 

AGENCY  (Continued). 

8.  Statutb  ov  LiiaTATioNs — ^Plxading — ^Express  TSust— Oongkalid 
Brxach. — The  statute  of  liniitation  applicable  to  an  aeeoimting 
between  an  agent  and  the  principal  is  section  343  of  the  Code  of 
CItII  Procedure,  and  cannot  be  invoked  if  not  pleaded;  nor  could 
the  statute  begin  to  run,  the  relation  being  one  of  express  trusty 
where  no  knowledge  of  a  repudiation  of  the  trust  relation  was 
brought  homo  to  the  knowledge  of  the  principal^  but  the  breach 
of  trust  was  concealed  from  him.     (Id.) 

0.  Valui  of  Propeett  Intbusted — Estoppel — Support  or  Find- 
ing.— ^Upon  general  principles  of  equity,  the  defendant  should  be 
estopped  from  contending  that  the  value  of  the  property  intrusted 
to  it  for  resale  was  less  than  the  amount  paid  therefor  bj  plain- 
tiff to  defendant,  and  the  evidence  is  held  to  sustain  a  finding  that 
there  wsa  no  difference  in  value.     (Id.) 

10.  Vendor  and  Purchaser — Contract  to  Sell — Compensation  or 
Agent. — ^A  contract  bj  plaintiff  with  defendants,  by  which  thej 
were  authorized  to  sell  the  plaintiff's  real  estate  for  $1,000,  or  such 
less  sum  as  plaintiff  may  take,  and  giving  to  defendants,  as  re- 
muneration, all  sums  in  excess  of  the  amount  stipulated  for  sale,  does 
not  give  to  the  defendants  an  option  to  purchase,  but  is  a  contract 
of  agency,  under  which  the  defendants  were  bound  to  act  in  the 
utmost  good  faith.     (Tate  v.  Aitken,  505.) 

11.  Bad  Faith  ov  Agent — ^Misrepresentation  to  Procure  Larger 
Commission— Deed  to  AGENT.^Where  the  plaintiff's  agents  had  a 
contract  to  seU  plaintiff's  property  for  $1,300,  and,  to  procure  a 
larger  commission,  misrepresented  to  plaintiff  that  $800  was  all 
they  could  get  for  the  property,  and  thereby  induced  plaintiff  to 
deed  the  property  to  them,  for  sale  at  that  price,  they  acted  in  bad 
faith,  and  plaintiff  is  entitled  to  recover  the  remainder  of  the  $1,000 
from  them.     (Id.) 

12.  SlONATURX      BY      PLAINTDT'S      WIFB — ^AUTHORITT — ^RaTIFIOATION — 

Agency  op  Defendants  for  Plaintiff. — Where  the  plaintiff  author- 
ized his  wife  to  sign  the  contract  with  defendants  during  his  absence, 
making  them  their  agents  to  sell  the  land  upon  the  terms  agreed 
upon,  with  the  understanding  with  them  that  he  would  afterward 
sign  it,  and  the  employment  of  the  defendants  was  ratified  by  the 
husband's  execution  of  the  deed  to  them  by  reason  of  the  defend- 
ants' misrepresentation,  the  defendants  were  properly  found  to  be 
the  agents  of  the  plaintiff.    (Id.) 

See  Banks;  Checks,  4-0. 

APPEAL. 

3L  Appeal  from  Part  of  Judgment— Vacation  of  Tbmporabt  Injunc- 
tion— Tims  for  Appeal — ^Motion  to  Dismiss^— An  appeal  takes 


780  Appbal. 

APPEAL  (Continued). 

from  that  part  of  a  final  judgment  whereiB  it  is  adjudged  "that 
the  temporarj  injunction  heretofore  inned  herein  to  the  sheriflr 
of  the  counter  be  and  the  same  ia  hereby  raeated,"  ie  not  taken 
from  an  order  within  the  meaning  of  eeetion  939  of  the  Code  of 
Civil  Procedure;  and  it  will  not  be  diemieeed  on  the  ground  that 
it  was  not  taken  within  dzty  dajs.     (Bekina  t.  Dieterle,  586.) 

2.  Ambiououb  Undxitakiko — ^Dxsmibbau — ^Where  the  notice  of  ap- 
peal was  from  the  judgment  and  from  an  order  denying  a  new 
trial,  and  the  onlj  undertaking  filed  was  conditioned  to  ''pay  all 
eosts  and  damages  which  maj  be  awarded  on  the  appeal  or  on  a 
dismiflsal  thereof,  not  exceeding  three  hundred  dollars,"  it  is  not 
possible  to  determine  which  appeal  is  referred  to  in  the  undertaking ; 
and  it  is  so  ambiguous  that  it  must  be  regarded  as  if  none  had  been 
filed  and  both  appeals  must  be  dismissed.  (Commereial  Bank  ef 
Santa  Ana  ▼.  Wells,  478.) 

t.  Lapbs  ov  Timjb  to  Appbal  rok  Obdbb* — The  motion  of  appeal  haT- 
isg  referred  both  to  the  judgment  and  order,  each  of  which  was  ap- 
pealable, the  fact  that  the  time  had  lapsed  for  taking  an  appeal 
from  the  order  is  of  no  consequence.     (Id.) 

4.  Kxw  Undbbtakiko  not  Psbmissiblb. — To  permit  a  new  vndar- 

taking  to  be  filed  would  be  in  effect  to  permit  a  new  appeal  to  be 
perfected  after  the  time  fixed  by  law;  and  an  application  therefor 
must  be  denied.    (Id.) 

5.  DiBMissAitf— Failtibb  to  Fas  Tbanbcbipt  m  Tno. — ^Aa  appeal 

from  a  judgment  must  be  dismissed  for  a  failure  to  file  the 
transcript  on  appeal  within  forty  days  after  the  appeal  is  per- 
fected if  no  proceeding  is  pending  for  the  settlement  of  a  bill  ef 
exceptions  or  statement  to  be  used  on  the  appeal  (Prine  ▼•  l>un- 
eaut  433.) 

fi.  Dismissal  of  Pbndino  Pbocbbdinos — Lapsb  or  Timb. — Where  aQ 
pending  proceedings  to  settle  a  statement  on  motion  for  a  new  trial 
and  all  proceedings  on  the  motion  were  dismissed,  and  more  than 
forty  days  thereafter  had  elapsed  without  filing  a  transcript  on 
appeal  from  the  judgment,  and  no  appeal  from  the  order  was  taken 
within  the  time  prescribed  by  law,  and  there  is  no  answer  to  the 
motion  to  dismiss  the  appeal  from  the  judgment,  it  must  be  dii> 
missed.     (Id.) 

T.  Obdbb  Appointino  BECBiyB»— Failubb  to  Sbbvb  NoncB  upon 
««Aj>vebsb  Pabtt" — ^Dismissal. — ^In  an  action  by  the  plaintiff  to 
enforce  an  agreement  in  relation  to  a  trust  fund  in  which  plaintiff 
and  defendants  were  beneficiaries,  in  which  a  receiver  of  the  fund 
was  appointed,  upon  appeal  by  part  of  the  defendants  from  the 
order  appointing  the  receiver,  a  codefendant,  who  was  a  party  to 
the  order,  and  whose  interest  in  the  fund  wiU  be  affected  by  the 
reversal  or  modification  of  the  order,  is  an  "adverse  party"  who 
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APPEAL  (Continued). 

must  be  aerred  with  the  notice  of  appeal,  and  for  fallnre  to  eerre 
him  therewith  the  appeal  mnet  be  diamiseed*  (Ford  t*  Gannon, 
185.) 

8.  Bevikw — Opinion  of  Tbial  Judos^— The  leaeons  assigned  la  the 
opinion  of  the  trial  judge  for  hie  eonelnsions  upon  the  ilnal 
determination  of  a  ease  constitate  no  part  of  the  reeord  upon  ap- 
peal; and  however  erroneons  the  reasoning  maj  be,  error  cannot  be 
predicated  thereon;  and  a  proper  mling  bj  the  judge  will  not  be 
I'  disturbed  because  the  court  renders  its  conclusion  hj  erroneous 

f'  reasoning.    If  this  court  finds  that  upon  an/  ground  or  for  anjr 

1  reason  the  action  of  the  court  below  is  correct,  such  action  will  be 

ii  affirmed,  regardless  of  the  reason  which  the  court  maj  haye  given 

c  for  it     (Higgins  t.  Los  Angeles  By.  Ck».,  748.) 

*  9.  AjmoAvrsB  Vbed  on  Motion  worn  New  Tbul— BiUi  or  Exgbp- 

"  TiON—- Bulb  ov  CloimT.~Affidavits  used  on  a  motion  for  a  new  trial 

must  be  incorporated  In  a  bill  of  exceptions,  as  required  bj*  rule 
k  yyiY  of  this  court,  ebe  thejr  cannot  be  considered  on  appeal  from 

f  the  order  denjing  the  motion.     (Id.) 

f  10.  Nbw    TuAir— AvnDAvrrs— Bill    of    ExcoBmoNs— Bxvikw    upon 

Appeal — Stipulation. — ^Aifidavits  used  on  a  motion  for  a  new 

I  trial  cannot  be  considered  on  appeal  from  an  order  denying  the 

motion,  where  thej"  are  not  incorporated  in  a  bill  of  exceptions 

i  authenticated  as  required  \yf  rule  XXTX  of  this  courts  and  a  stipu- 

lation of  attorneys  to  the  correctness   of   the  transcript  cannot 

I  take  the  place  of  such  authentication,  whether  it  includes  the  af< 

,  fldavits  or  not,  especially  where  it  does  not  thereby  or  otherwise 

,  appear  that  thej  constituted  all  the  affidavits  and  papers  used  on  the 

,  hearing.     (Manuel  v.  Flynn,  810.) 

See  Husband  and  Wife,  1;  Injunction,  8,  6;  Judgment,  11-18; 
Justice's  Court,  1,  2,  4;  Mechanics'  Liens^  7$  New  Trial; 
Pleadings,  2,  8;  Prohibition;  Stare  Decisis^ 

ABBEST.    See  False  Imprisonment. 
ASSAULT.    See  Criminal  Law,  1-12. 

ASSIGNMENT.    See  Contract,  28,  29;  Party-wall,  5,  8. 

ATTACHMENT. 

1.  MonoN  TO  Dissolvi — iNsurncisNT  Complaint— DErsor  not 
Cured. — ^Though  a  motion  to  dissolve  an  attachment  cannot  be 
made  to  serve  the  purposes  of  a  demurrer  to  the  complaint,  and  an 
amended  complaint  will  support  it  if  a  defective  complaint  has  been 
eured  by  amendment ,  yet,  if  the  complaint  fails  to  state  a  cause  of 
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action,  and  is  incurable,  or  if  the  plaintiff  fails  to  amend  an  in- 
■nfficient  complaint  before  decision  of  the  motion,  it  will  be  pre- 
sumed that  he  cannot  do  so,  and,  in  either  case,  the  attachment  must 
be  dissolved.     (Pinkiert  t.  Kornblum,  622.) 

t.  OOUFLAINT  SH0WIK«  MONIT  PAID  UNDKB  CONTEST  It>B  SHABXS  OF 

Stock  not  Dslivebxd — ^Alternativs  Bkmedy — ^Rescission — ^Dam- 
ages.— ^Where  the  complaint  shows  that  plaintiff  f ulljr  paid  monej 
under  a  contract  for  shares  of  stock,  which  were  not  detivered,  it 
might  state  a  cause  of  action  entitling  plaintiff  to  rescind  the  con- 
tract for  failure  of  consideration  under  section  1689  of  the  Civil 
Code,  in  which  case  he  would  be  entitled  to  judgment  for  the  return 
of  the  money  paid,  or  to  affirm  the  contract,  and  recover  damages 
for  its  breach,  measured  bf  section  3336  of  the  Civil  Code.     (Id.) 

S.  CblCFLAINT  1<0B  DAMAGES  INSUITIGISNT  TO  SUPPOBT  AtTACHICENTw — 

If  the  complaint  stated  a  full  cause  of  action  to  recover  damages 
for  the  breach  of  the  eontraet,  which  it  fails  to  do,  it  could  not»  in 
such  case,  support  an  attachment  for  that  cause  of  action.     (Id.) 

4.  Inbufficient  Complaint  fob  Bbscission. — ^If  the  complaint  be 
considered  ss  a  complaint  to  rescind  the  written  contract  for  failure 
of  consideration,  it  is  insufficient  as  lacking  allegations  to  show  that 
the  time  for  performance  of  the  contract  on  defendant's  part,  in 
which  to  cause  the  stock  to  be  issued  in  a  proposed  corporation  then 
In  process  of  formation,  had  elapsed  before  his  refusal  of  perform- 
ance or  to  show  the  stage  of  its  organisation,  or  when  or  where  it 
was  to  be  organized.     (Id.) 

6.  BbasonabIiE  Time  fob  Pebfobmangb — ^Twentt  Days  not  Suffi- 
cient AS  Matteb  of  Law — ^Facts  must  be  Avebbbd. — The  defend- 
ant was  entitled  under  the  contract,  which  fixed  no  time  for  per- 
formance, to  a  reasonable  time  therefor.  It  cannot  be  said  as 
matter  of  law  that  twenty  days  after  date  of  the  contract  was  a 
sufficient  time  in  which  to  procure  the  issuance  of  the  stock,  and 
any  facts  showing  the  contrary  or  that  the  failure  was  caused 
by  defendant's  act,  must  be  alleged.     (Id.) 

0.  Bond  fob  Release — Undebtakino  to  Pat  Judgment — CbMMON- 
LAW  Bond-— Becitals  Conclusive. — An  indemnity  bond  voluntarily 
given  by  the  defendant  to  the  sheriff  to  secure  the  release  of  an  at- 
tachment levied  on  defendant's  property,  for  which  the  writ  ol 
attachment  provides,  under  section  640  of  the  Code  of  Civil  PitH 
eedure,  which  recites  the  amount  of  plaintiff's  claim,  but  which. 
In  lieu  of  the  form  of  undertaking  provided  for  in  that  see- 
tion,  undertakes  and  promises  "that  in  case  the  plaintiff  recovers 
judgment  in  the  action,  defendant  will  pay  to  plaintiff  the  amount 
of  whatever  judgment  may  be  recovered  in  said  action,  together 
with  percentage,  interest  and  costs,"  is  substantially  a  bond  to  se- 
eure  the  release  of  an  attachment  under  section  540,  and  would  be 
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ntlid  at  common  law;  and  its  recitals  of  the  plaintiff's  claim,  and  of 
the  levy  of  the  attachment  and  of  the  desire  of  defendant  to  release 
the  same  by  the  bond,  are  conclusive  against  the  obligor,  whether  it 
be  a  statutory  or  common-law  bond.  (Bailey  t.  Aetna  Indemnity 
Company,  of  Hartford,  Connecticut,  740.) 

7.  Bond  roB  Beleasb  Contempiated  bt  Wbit — Order  or  0)ubt  not 
Bequibsd. — ^Where  the  writ  contemplates  a  bond  to  the  sheriff  for 
the  release  of  attached  property,  as  well  as  to  prevent  a  levy  thereof, 
BO  order  of  the  court  is  essential  to  its  effectiveness  as  a  statutory 
or  common-law  bond,  whatever  its  form,  when  voluntarily  given  for 
the  purpose  of  procuring  the  release  of  an  attachment  levied  upon 
defendant's  effects.     (Id.) 

8.  Subjection  of  Peopertt  to  Attachment — Affidavit — ^Validptt  of 
Weft. — ^In  an  action  on  the  bond  given  to  release  the  attachment 
it  cannot  be  questioned  whether  the  property  released  was  subject 
to  attachment  or  not,  nor  whether  the  affidavit  for  attachment  was 
false  or  the  writ  invalid,  nnder  which  the  levy  was  made.     (Id.) 

9.  Bond  fob  Beleasb  not  ▲  Btat  Bond— Accrual  of  Causx  of  Ac- 

tion— Execution  UNaATiSFiED. — ^A  bond  given  to  release  an  at- 
taehmenty  though  in  the  form  of  an  obligation  of  defendant  to 
pay  the  judgment,  does  not  operate  a«  a  bond  to  stay  execution  on 
the  judgment,  nor  is  an  action  thereupon  an  action  on  the  judg- 
ment; and  the  cause  of  action  on  the  bond  accrues  as  soon  as  ex- 
ecution against  the  defendant  has  been  returned  unsatisfied,  where 
BO  stay  bond  on  appeal  from  the  judgment  was  given  to  prevent 
such  execution  and  return.     (Id.) 

10.  AonoN  ON  Bond — Judgment  on  Pleadings — Mebits. — ^In  an  ac- 
tion on  the  bond,  a  judgment  on  the  pleadings  is  a  judgment  on  the 
merits  under  our  eode.     (Id.) 

11.  Tbial— Insufficient  Anbweb — Conclusions  of  Law — ^Insuffi- 
cient Defense — ^Pbofeb  Judgment  upon  Pleadings. — ^Where  it 
appeared  upon  the  trial  that  the  denials  of  the  answer  were  of 
mere  conclusions  of  law,  and  that  an  affirmative  defense  to  the  or- 
iginal action  on  the  ground  of  collusion,  which  failed  to  show  the 
facts  constituting  it,  or  to  show  that  there  was  any  defense  to  the 
original  action  or  any  ability  to  supply  upon  a  new  trial  evidence 
alleged  to  have  been  suppressed  at  the  former  action,  states  no  de- 
fense, and  where  the  defendant  elected  to  stand  upon  the  answer,  a 
judgment  upon  the  pleadings  was  properly  rendered.     (Id.) 

12.  iNTBODUcnoN  OF  EVIDENCE — SuBPLUSAOE. — ^Thc  judgment  having 
been  rendered  upon  the  pleadings,  with  a  general  finding  that  the 
averments  of  the  complaint  were  true,  the  introduction  of  evidence 
at  the  trial  became  mere  surplusage,  and  questions  of  its  weight 
and  admissibility  are  immateriaL    (Id.) 
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ATTORNEY  AT  LAW.    See  Contempt,  1-8. 

BANKa 

1.  CusTOic  AS  TO  CoLLEonoN  OP  Papi»— Knowledoi  Iuputkd  «o 
DEP081T0B — CONTRAOT  07  AoBNGT. — ^A  reasonable  euatom  of  all  the 
banks  of  a  place  that  none  of  them  shall  be  liable  for  eommerdal 
paper  deposited  with  anj  one  of  them  for  eollection  elsewhere^  na- 
til  the  proceeds  thereof  in  actual  money  shall  come  to  their  pos- 
session, must  be  conclusively  deemed  known  to  the  depositor,  and 
to  be  binding  upon  him  as  an  implied  condition  of  the  contract  of 
agency,  without  reference  to  his  knowledge  or  want  of  knowledge 
of  the  custom.  (San  Francisco  Nat.  Bank  t.  American  National 
Bank  of  Iios  Angeles,  408.) 

!•  Dkait  Fobwabdsd  vob  Ck>LLXOTiON — ^Failubx  of  Oollxctino  Bahk 
—Loss  or  Dkawino  Bank. — Where  such  a  custom  existed  in  thfl 
banks  of  San  Francisco  and  Los  Angeles,  and  a  bank  of  the  f  ormsr 
eity  sent  a  draft  to  a  bank  of  the  latter  for  collection  in  Arisona, 
and  the  collecting  bank  in  Arizona  failed  after  collection,  the  loss 
must  fall  upon  the  San  Francisco  bank,  which  drew  the  draft. 
(W.) 

See  Checks. 
BILL  OF  EXCEPTIONS.    See  Appeal,  9,  la 

BILL  OF  PABTICULABa 

1.  Account— Plkadino — ^Pubposs  of  Code  Pbovision. — The  pnrposs 
of  the  provisions  of  section  454  of  the  Code  of  Civil  Procedure^ 
that  "it  is  not  necessary  for  a  party  to  set  forth  in  a  pleading 
the  items  of  an  account  therein  alleged,  but  he  must  deliver  to  the 
adverse  party,  within  five  days  after  a  demand  therefor  In  writ- 
ing, a  copy  of  the  account,  or  be  precluded  from  giving  evidenee 
thereof,"  is  to  give  the  adverse  party  reasonable  notice  of  the 
items  constituting  the  claim  he  is  required  to  meet,  so  that  hs  may 
prepare  for  trial.    (Ames  t.  Bell,  1.) 

t.  NaTUBB   of   BOiL   OF    PaBTICXTLABS — ^AliCPLIFICATZON   OF   PLBA]>INS — 

FuBTHm  Obdeb — ^Amendment. — The  bill  of  particulars  required  is 
in  the  nature  of  an  amplification  of  the  pleading  to  which  it  relates, 
and  it  is  to  be  construed  as  part  of  it  for  certain  purposes;  and 
when  the  court  or  judge  orders  "a  further  account  wben  the 
one  delivered  is  too  general,  or  is  defective  in  any  particular,'' 
ss  the  section  provides,  the  further  or  amended  account  is  to  bs 
construed  as  an  amended  pleading  for  certain  purposes.     (Id.) 

t.  Waives  of  Objection  to  Amended  Bill — ^Motion  at  Tbial — Ob- 
jection TO  Evidence.— Where,  after  the  furnishing  of  an  amended 
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bill  of  particulars  bj  order  of  court,  the  defendant  made  no  objee- 
tion  to  its  items  for  over  Ato  months,  and  until  tbe  verj  moment  of 
trial,  objection  thereto  was  waived,  and  a  motion  then  made  for  a 
further  bill  of  particulars  came  too  late,  and  was  properly  denied. 
The  defendant  cannot  object  at  the  trial  to  anj  evidence  coming 
within  the  general  scope  of  the  complaint  and  the  amended  bill  of 
particulars.     (Id.) 

4.  EFnoT  ojp  Amkndxd  Bill — Priob  Bills  Supbrsbded — ^Nbw  Itbics 
— ^WAivia  or  Objeotion. — The  amended  and  last  bill  of  particulars 
ordered  hj  the  court  superseded  former  bills,  and  it  majr  include 
items  of  the  general  account  for  serdces  not  before  speciflcallj' 
mentioned  in  previous  bills,  and  where  evidence  relating  thereto  was 
given  without  objection,  and  no  motion  was  made  to  strike  it  out  at 
a  whole,  the  evidence  as  to  such  items  must  stand,     (Id.) 

BOND. 

!•  Bond  of  Butldino  Contractob — ^VAUDrrr  at  Covuov  Law — Af> 
PBAL — ^Law  or  THE  Cabe. — ^WherCi  upon  a  former  appeal,  the  ques- 
tion was  raised  whether  section  1203  of  tbe  Coda  of  C^vil  Procedure, 
vnder  which  a  contractor's  bond  was  given,  was  constitutional,  and 
it  was  held  that  the  bond,  having  been  voluntarily  given,  was  valid 
and  enforceable  as  a  common-law  bond,  said  decision  is  the  law  of 
the  ease  upon  a  second  appeal,  where  the  voluntary  issue  of  the 
bond  does  not  appear  to  have  been  in  issua.  (People's  Lumber  (3o. 
T.  OUlard,  435.) 

2.  PuBVirw  or  Law  or  the  Case. — The  law  of  the  case  is  not  eoB- 
fined,  in  this  state,  to  that  portion  of  the  opinion  of  the  appellate 
court  which  can  be  said  to  be  strictly  essential  to  the  dispositioB 
made  of  the  ease.      (Id.) 

5.  Changes  Made  Pursuant  to  Buhdino  Contbaot — ^Pleadino — 
Findings. — Where,  pursuant  to  the  decision  made  on  the  former 
appeal,  the  complaint  was  allowed  to  be  amended,  to  set  forth 
changes  made  pursuant  to  the  terms  of  the  contract,  in  an  action 
against  the  sureties  on  the  contractor 's  bond,  and  issues  were  joined 
thereupon,  a  finding  that  the  changes  were  made  pursuant  to  the 
contract  conforms  to  the  amended  complaint.     (Id.) 

4.  Statute  or  Limitations — ^Amended  Complaint. — ^The  amended 
complaint  setting  out  the  change  provided  for  in  the  contract  did 
not  state  a  new  cause  of  action,  foreign  to  the  case,  made  in  the 
original  complaint,  on  the  contractor's  bond,  so  as  to  allow  a  plea 
of  the  statute  of  limitations  thereto.     (Id.) 

See  Attachment,  1-10« 
6  CaL  App.--50 
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1.  Action  to  Quibt  Titlb  to  Btbip  of  Lamd— Suppobt  ov  ToxmsoB 
AND  Judgment. — ^In  an  action  to  quiet  the  title  to  a  strip  of  land 
involving  a  disputed  boundary  line  between  the  parties,  where  the 
evidence  is  conflicting  in  relation  thereto,  and  there  is  evidenee 
fullj  sustaining  all  of  the  material  findings  in  favor  of  the  plain- 
tiff, which  are  amplj  sufficient  to  support  the  judgment,  the  province 
of  the  trial  court  to  pass  upon  the  weight  of  the  evidence  cannat 
be  interfered  with  upon  appeaL     (Manuel  t.  Fljnn,  319.) 

2.  Testimony  ov  Plaintiit  to  Particular  Subvet — Caoss-EZAMnfA- 
TION  A8  to  Other  Surveys. — ^Where  plaintiff  testified  in  chief  only 
as  to  the  employment  of  a  particular  survey  or  to  establish  the 
boundary  line  and  to  his  own  observation  as  to  the  meeting  of 
comers,  the  court  properly  disallowed  questions  asked  on  cross-ex- 
amination as  to  other  surveys  not  referred  to  in  the  eTsminatioe 
in  chief.     (Id.) 

8.  liATITUDB    OV     CbOSS-EZAMINATION — SOOPS     LIMITED    BY     EZAXIHA- 

noN  IN  Chief. — The  right  of  cross-examination  should  be  given 
considerable  latitude  or  not  be  restricted  where  it  is  apparent  that 
it  will  accomplish  some  important  purpose,  and  is  not  carried  be- 
yond the  scope  of  the  examination  in  chief.  The  discretion  of 
the  court  should  not  be  abused,  or  given  such  elasticity  as  to  per- 
ndt  an  adversary  party  to  prove  his  own  case  under  the  guise  of 
exosB-examination  by  propounding  questions,  neither  direcUy  nor 
eollaterally  related  to  the  subject  matter  of  the  original  exami- 
nation. When  cross-examination  transcends  the  limitation  and  pur- 
pose of  the  testimony  in  chief,  it  ceases  to  be  eross-examinatioB. 
(Id.) 

4u  Wbittsn  Aobeemsnt  a8  TO  Location  or  Oornbb— Ai/raiATiDim— 
BuBDBN  ov  Proof — ^Immateriality. — ^Where  the  plaintiff  intro- 
duced in  evidence  a  written  agreement  as  to  the  location  of  an 
important  comer  in  which  alterations  appear,  the  burden  of  proof 
was  upon  the  plaintiff  to  explain  the  same,  and  where  one  was  shown 
to  have  been  made  before  signing,  and  the  other  to  have  been 
made  merely  to  correct  a  manifest  mistake  in  a  figure  relating  to 
the  location  of  a  tree,  the  location  of  which  was  definitely  fixed  in 
the  agreement  by  descriptive  reference  to  other  monuments,  the  al- 
terations were  snificiently  explainedj  and  shown  to  be  immaterial. 
(Id.) 

6.  Time  fob  Disproof  of  Explanation. — ^The  proper  time  for  an  at- 
tempt by  the  defendant  to  disprove  the  explanations  offered  by  the 
plaintiff  to  show  the  immateriality  of  the  erasures  in  the  written 
agreement  was  when  those  explanations  were  made,  and  when  the 
adndssibility  of  the  written  agreement  was  before  the  court  fop 
its  determination^  and  the  court's  condusioB  en  that  iasoe  la  bind* 


C. 
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lag  here,  notwithBtandiiig  a  subsequent  attempt  of  defendant  to 
disproTo  the  explanation,  when  it  cannot  be  said,  as  matter  of  law, 
that  the  eourt's  detenmnation  wae  nnsupported  bj  the  explanations 
made.     (Id.) 

^  C  EviDSNCB — ^DiCLAaATioN    AoAiNST    Intkbest« — ^A    witness    for  the 

plaintiff  was  properly  allowed  to  testify  to  a  conversation  with  the 

^  defendant  at  the  time  when  plaintiff's  fence  on  the  boundary  line 

'  was  intaety  in  which  the  defendant  stated  that  he  had  all  the  land 

that  belonged  to  him.    The  evidence,  while  not  conclusive,  was  ad- 

X  missible  to  show  a  declaration  by  the  defendant  against  his  in- 

!i  terest.    (Id.) 

'  7.  DOCUUBNTABT    EVIDBNOI — ^NOTIOB    TO    "REMOYE    FBNGB    SEEVB)    BT 

^  GoNSTABLX— Obbtuioatb    kot    Pbima     Faoix    Eyidbnob. — Where 

'  plaintiff  denied  having  received  any  notice  to  remove  his  fence,  a 

notice  signed  by  the  defendant  and  certified  hj  the  constable  to 
have  been  served  by  him  upon  plaintiff  was  not  admissible,  the 
eertiilcate  being  no  part  of  the  official  duty  of  the  constable,  and 
not  prima  faeie  evidence  of  the  fact  of  service.    (Id.) 


s 


CEBTIOBABI.    See  Contempt^  4,  5;   Justice's  Oourt^  4|   Municipal 
Corporations,  18. 

CHECKa 

1.  Patmbnt — CoMBinoNAL  Pathkht. — ^A  cheek  drawn  ftona  /Ids 
OB  a  bank  having  funds  of  the  drawer  is  prima  facie  payment,  if 
accepted  as  cash;  but,  in  the  absence  of  an  agreement,  the  accept- 
ance of  it  is  merely  conditional  payment  or  satisfaction  of  the 
debt  if  and  when  paid.     (B.  H.  Herron  Company  v.  Mawby,  39.) 

8.  PBBSBNTICBNT — ^IlCPLIXD     UNDEBTAKINa     OF     DiLIOBNOB — ^LOSS      BT 

Want  of  Diliobnob — ^Actual  Paticbnt« — The  acceptance  of  such  a 
check  from  the  drawer  implies  an  undertaking  of  due  diligence  in 
presenting  it  for  payment;  and  if  the  drawer  sustains  loss  by  want 
of  such  diligenea  the  eheek  will  be  held  to  operate  as  actual  pay- 
ment.   (Id.) 

8.  TncB  fob  Pbesbnticbnt. — At  common  law  the  payee  of  a  check, 
when  drawn  on  a  bank  in  the  same  place  where  it  is  given  and 
received,  has  until  the  following  day  after  its  receipt  to  present 
It  for  payment  as  between  himself  and  the  drawer.  When  drawn 
en  a  bank  in  a  different  place,  the  payee  has  the  same  time  and 
such  additional  time  as  will  be  required  to  transmit  it  to  the  place  of 
payment  by  due  course  of  maiL     (Id.) 

4u  AoxNOT  FOB  Pbbsxntment— Effbct  of  Mailing  Check  to  Dbaweb 
Bank.^— For  the  purpose  of  presenting  and  collecting  the  check  the 
eollnctlwg  bank  must  employ  a  suitable  subagent.    The   mailing 
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of  A  cheek  to  the  drawee  bank  is  not  a  proper  presentment  or  de- 
mand for  payment,  in  the  absence  of  proof  of  usage  or  eustom 
among  banks  to  do  so.  The  drawee  cannot  be  deemed  a  suitable 
agent  in  contemplation  of  law  to  enforce  in  behalf  of  another 
a  elaim  against  itself,  and  such  bank  maj  hold  it  for  any  time  with- 
out incurring  the  obligation  of  an  acceptance.     (Id.) 

(L  CoNsisuGTiON  or  CnriL  Cona— -Liicir  ov  Tims — ^Bbasonabui  I>ili- 
OENOX  IN  PBOPOt  PuBSSMTMBNT. — Section  3218  of  the  Civil  Code, 
which  merely  fixee  a  limit  of  ten  days  after  which  delay  in  present- 
ment of  a  check  will  exonerate  the  drawer  and  indorsers  thereof , 
unless  the  delay  be  for  one  of  the  reasons  expressly  provided  by  stat- 
utOy  still  requires  reasonable  diligence  in  making  the  presentment, 
which  must  be  made  by  a  proper  agent  prepared  to  treat  with  the 
drawee  bank  at  arm's-length.     (Id.) 

6.  Loss  OccuKRiNO  ArrxB  Delay  of  Tin  Days.— Where  It  appears 
that  the  loss  occurred  after  a  delay  of  ten  days  from  the  receipt  of 
the  eheek  by  plaintiff  without  lawful  presentment  thereof,  the  loss 
must  fall  upon  the  plaintiff,  whatever  view  of  the  law  may  be  takoi. 
(Id.) 

See  Contract,  30-82. 
CLAIM  AND  DELIVEBT.    See  Stare  Decisis,  L 

COMMUNITY  PBOPBBTT. 

1.  Presumption  ov  Separate  Property  reoii  Deed  to  Wm  mop 
CoNOLUSiVB. — ^The  presumption  arising  under  the  amendment  of 
1889  to  section  164  of  the  Civil  Code,  that  property  conveyed  to  the 
wife  is  her  separate  property,  cannot  be  deemed  conclusive,  and  may 
be  overcome  by  proof  that  the  purchase  was  made  with  community 
funds.  In  such  case  the  property  remains  the  property  of  the  hus- 
band, and  is  liable  for  the  community  debts.  (Bekins  ▼•  Dieteile^ 
690.) 

t.  Earnings  ov  Wife  Part  ov  CoviniNiTY  Property. — ^The  earnings 
of  the  wife  are  as  much  part  of  the  community  property  as  ere  the 
earnings  of  the  husband.     (Id.) 

8.  Action  by  Husband  Against  Deceased  Wife's  Administratob — 
Community  Property — Evidence — ^Admissions  of  Husband— 
Waiver  of  Letters — ^Error. — ^In  an  action  by  the  husband  against 
the  administrator  of  his  deceased  wife,  to  establish  that  real  prop- 
erty standing  in  the  deceased's  wife  name  was  paid  for  with  com- 
munity funds,  and  was  community  property,  where  the  court  found 
that  one  lot  was  held  in  trust  for  the  community,  but  that  another 
lot  was  conveyed  by  the  husband  to  the  wife  as  a  gift,  and  all 
the  evidence  tending  to  rebut  that  of  plaintiff  was  in  the  nature 
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of  admissioni  by  him  against  interest,  and  the  oral  OTidenee  of  such 
admissions  was  confiietingi  it  was  prejudicial  error  to  admit  a 
waiver  of  letters  hj  the  husband,  and  request  for  defendant's  ap- 
pointment, appended  to  a  petition  for  letters,  stating  that  such 
other  lot  was  the  property  of  the  deceased  at  the  time  of  her  death, 
without  preliminary  proof  that  the  husband  had  read  the  petition 
and  knew  its  eontents  when  he  signed  the  waiyer,  (Doming  t. 
Gamble,  771.) 

CONSTITUTIONAL  LAW.  See  Mechanics'  liens,  6,  6;  Mnnidpal 
Corporations,  10,  12;  Office  and  Oifieer^  S;  Flaoe  of  Trial; 
BlandoTi  S. 

CONTEMPT. 

1«  Habeas  Corpus — CouMmncNT  07  Attobnxt  tob  Contehff— Pbx- 
suMPnoN  IN  Favor  or  Accused. — Upon  an  application  for  a  writ 
of  habeas  corpus  to  review  the  validity  of  the  commitment  of  an  at- 
torney for  contempt  of  the  superior  court,  though  the  law  does 
not  permit  the  petitioner  to  contradict  the  recitals  of  facts  set 
forth  in  the  order  of  commitment,  yet  no  presumption  or  intend- 
ments can  be  indulged  in  against  the  petitioner.  The  offense  be- 
ing criminal  in  its  nature,  both  the  charge  and  the  finding  of 
the  court  are  to  be  strictly  construed  in  favor  of  the  accused;  and 
the  facts  set  forth  in  the  commitment  must  be  sufficient  to  show 
contempt  withm  the  meaning  of  the  law,  without  the  aid  of  intend- 
ments and  presumptions.     (In  re  Shortridge,  371.) 

8.  Intebsuftiok  or  Pkoceedinos  or  Ooukt — Facts  not  Stated. — 
The  statement  that  the  attorney  held  for  contempt  interrupted  the 
proceedings  of  the  court,  against  the  order  of  the  court  to  cease 
■neh  interruption,  without  stating  what  he  said  and  did,  does  not 
eomply  with  the  mandate  of  the  law  that  the  facts  occurring  in  the 
immediate  view  and  presence  of  the  court  must  be  recited  in  the 
order.  Many  interruptions  by  an  attorney  may  be  lawful  and 
proper,  and  the  particular  circumstances  of  the  Interruption  must 
be  set  forth,  in  order  that  the  commitment  shall  show  on  its  face 
that  the  remarks  of  the  attorney  were  out  of  the  line  of  his  duty 
as  an  official  of  the  court,  and  to  the  party  represented  by  him. 
(Id.) 

8.  SupposABLB  Foundation  rem  Contempt — Client  a  Fuornvi  rom 
Justice — ^Facts  not  Shown. — A  defendant  in  a  criminal  ease  who 
is  a  fugitive  from  justice,  or  who  refuses  to  submit  himself  to  the 
jurisdiction  of  the  court,  has  no  right  to  be  heard  in  court  1^ 
counsel,  until  he  does  submit  himself  to  the  jurisdiction  of  the 
court;  and  If  the  commitment  had  shown  what  does  not  appear 
therein,  that  the  client  of  the  petitioner  was  at  the  time  of  the 
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acts  eoinplained  of  a  fugitive  from  justice,  and  that  tba  eourt 
for  tliat  reason  had  refused  to  permit  him  to  addren  tha  court  ia 
behalf  of  his  client,  and  that  ha  neyertheless  persisted  in  so  do- 
ing, the  action  of  the  court  in  adjudging  him  guilty  of  eontempt 
would  be  sustained.  But  this  rule  cannot  applj  where  no  aoeh 
iaxit  or  reason  is  shown  in  the  commitment  for  deajing  to  tfaa  pa- 
titioner  the  right  to  address  the  court.     (Id.) 

4.  GxETioRAu — Commitment  iob  Comtsmft— Cbiminal  OfiSNSB— Co«- 
STauoTioN — ^Review  or  Jurisdictional  Facts — ^Pbssumptiom. — 
Contempt  of  eourt  is  a  specific  criminal  offense;  and  the  charge^ 
finding  and  judgment  of  the  eourt  therein  must  be  strictly  eon- 
■trued  in  favor  of  the  accused.  The  findings  do  not  eondude  a  ra- 
Tiewing  court  from  examining  the  reeord  to  determine  the  juriadie- 
tional  facts.  Where  the  performance  or  taking  of  necessaij  steps 
which  ought  to  appear  of  record  is  not  shown,  it  will  be  presoned 
that  such  steps  were  not  taken.     (Bejmert  v.  Smith,  380.) 

5.  iNsurricisNT  Becosd — Contempt  Out  ov  Pbbsbncb  ov  Obmw— 
Notice  oe  Service  not  Shown — ^Want  ov  Jubisdiotion. — Where 
the  alleged  contempt  was  eommitted  out  of  the  preemce  of  the 
eourt  or  judge,  no  step  essential  to  a  proper  accusation  and  plea 
in  a  criminal  case  should  be  omitted;  and  where  there  is  notiiing 
in  the  record  to  show  that  the  petitioner  was  served  with  notice 
or  an  order  to  show  cause  indicating  the  charge  of  contempt,  or 
that  he  was  served  with  a  copy  of  the  affidavits,  or  given  an 
opportunity  to  answer,  and  no  answer  or  plea  was  filed,  the  eourt 
was  without  jurisdiction  to  make  the  order  of  eommitmeni  for 
eontempt.    (Id.) 

CONTRACT. 

1.  Contract  worn  Sale  of  Orapbs — ^"  About  250  Tons  ICou  cm 
Less" — Parol  Evidence — ^Entire  Crop. — Under  a  written  eontraet 
for  the  sale  of  ''about  250  tons  grapes  more  or  less,  at  the  stipu- 
lated price  of  $27.00  per  ton  cash  after  delivery,  grapes  to  be  of 
sound  quality, ' '  parol  or  extrinsic  evidence  is  not  admissible  to  show 
that  the  sale  was  intended  to  include  the  entire  crop  of  grapes 
grown  in  the  vineyards  of  the  sellers,  including  166  tons  addi- 
tional to  the  quantity  specified.     (Peterson  v.  Chaix,  625.) 

2.  Implied  Agreement* — Though  there  is  no  express  agreement  to 
purchase  the  grapes,  the  law  implies  an  agreement  by  the  pur^ 
chasers  to  pay  at  the  stipulated  price  for  all  grapes  received  bj 
them  of  the  quality  named,  and  when  nearly  257  tons  were  ae- 
eepted,  the  law  implies  no  agreement  to  accept  any  grapes  in  axftesB 
thereof.     (Id.) 

3.  General  Bule  as  to  Extrinsic  Evidence — Exceptions. — ^Though, 
as  a  general  rule,  where  a  contract  appears  to  be  partly  in  writing 
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and  partly  in  parol,  and  is  uncertain  in  its  terme,  parol  eyidenee  is 
adnuBsible  to  show  what  the  stipulations  were,  and  in  construing  an 
vncertain  contract  parol  evidence  is  admissible  to  show  the  cir- 
eumstances  under  which  the  contract  was  made,  etc.,  yet  neither 
of  these  rules  applies  where  the  contract,  with  what  the  law  implies 
from  its  terms  as  a  necessary  part  thereof,  is  certain,  clear,  definite, 
complete  and  unambiguous,  in  which  case  it  cannot  be  added  to, 
Taried  or  contradicted  hj  extrinsic  evidence.     (Id.) 

4.  Construction  of  Codb  Pbovisionb^ — Section  1860  of  the  Civil 
Code,  as  to  parol  evidence  of  the  circumstances,  etc.,  is  to  be 
restricted  in  its  application,  so  as  to  harmonise  with  section  1625 
of  that  code,  making  a  written  contract  supersede  all  oral  nego- 
tiations, and  also  with  section  1856  of  the  Code  of  Civil  Procedure, 
allowing  a  mistake,  imperfection,  or  invalidity  of  the  contract  to 
be  put  in  issue  by  the  pleadings.    (Id.) 

5.  Terms  oi*  Contract  not  Introdugwo  Aicbiouitt--^ 'About ''*— 
''Mobs  ob  Less."— It  is  settied,  upon  authority,  that  the  terms 
"about"  and  "more  or  leas,"  used  in  the  contract  in  question, 
introduce  no  ambiguity,  and  that  extrinsic  evidence  of  previous 
or  contemporaneous  conversations  is  not  admissible  to  show  what 
was  meant  by  their  use  when  the  contract  does  not  refer  to  inde* 
pendent  circumstances  to  identify  the  goods  sold.     (Id.) 

C  Action  fob  Breach  of  Contract — Failure  to  Deliver  Stebl  fob 
Building  as  Agreed — ^Damages — Support  of  Verdict. — In  an  ac- 
tion to  recover  damages  for  breach  of  contract  in  failing  to  deliver 
steel  for  plaintiff's  building,  as  agreed,  where  there  is  sufficient 
evidence  to  show  that  the  contract  was  broken  in  failing  to  deliver 
the  steel  in  the  condition  and  within  the  time  required,  and  the  evi- 
dence was  conflicting  as  to  the  damages  arising  from  the  breach, 
and  the  verdict  for  the  plaintiff  was  sufficiently  supported  by  the 
plaintiffs'  witnesses,  the  verdict  cannot  be  disturbed  upon  appeal. 
(Hale  Bros.  v.  Milliken,  344.) 

7.  Limit  of  Power  of  Appellate  Court — Review  of  Evidence. — The 

evidence  must  be  so  plainly  and  palpably  insufficient  to  support  the 
verdict  that  it  can  be  said  that  such  is  the  case,  as  matter  of  law, 
before  this  court  is  justified  in  setting  aside  a  verdict  upon  the  evi- 
dence or  disturbing  the  findings  of  the  trial  court.  A  verdict  find- 
ing the  facts  in  a  particular  way  forecloses  any  inquiry  as  to  the 
credibility  or  discredit  of  witnesses  by  cross-examination.     (Id.) 

8.  Evidence — Circumstances  Attending  Contract — Knowledge  bt 
Defendant's  Agent — Damages  Resulting  from  Breach. — Evi- 
dence was  admissible  to  show  all  of  the  circumstances  leading  up 
to  and  attending  the  execution  of  the  contract  which  were  known 
to  the  defendants  through  their  agent  acting  within  the  scope  of 
his  authority  in  the  execution  thereof,  including  a  lease  which  ex- 
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plained  the  necessity  for  prompt  deliverj  reqtiired  by  the  eontrut; 
and  when  sneh  special  eireumstaneee  were  thus  known  to  both  par- 
ties, the  damages  resulting  from  the  breach  of  the  contract  which 
they  would  reasonably  contemplate  would  be  the  amount  of  injury 
whieh  would  ordinarily  follow  from  its  breach  under  such  known 
eireumstanoes.     ( Id. ) 

9.  EviDENcs  or  Usage  iNAOinssiBLB — ^Lboal  Btandabd  ov  WsioEns 
AND  MxASUBas. — ^Where  there  is  nothing  in  the  contract  to  show 
the  adoption  of  any  other  standard  for  the  measurement  of  steel  fur- 
nished under  the  contract,  the  legal  standard  of  weights  and  meas- 
ures fixed  in  this  state  must  be  deemed  to  enter  into  and  become  part 
of  the  contract  executed  therein,  and  evidence  of  local  usage  in 
Ban  Francisco  among  manufacturers  of  and  dealers  in  structural 
iron  and  steel  to  give  a  figured  or  estimated  weight  according  to 
dimensions,  instead  of  ''scale"  weight,  determining  the  actual  num- 
ber of  pounds  therein,  is  inadmissible  to  vary  the  legal  effect  of  the 
contract.     (Id.) 

10.  Bbpetition  ov  Evidence* — ^Where  proposed  evidence  is  already  be- 
fore the  jury,  no  injury  could  result  in  disallowing  its  repetition. 

(la.) 

11.  Rejection  of  Letter  Unprejudicial. — Any  error  on  the  rejection 
of  a  letter  from  defendants'  agent  to  plaintiff's  agent  was  without 
prejudice,  when  defendants  presented  to  the  jury  all  that  could  by 
any  possibility  have  been  shown  by  the  rejected  letter.     (Id.) 

12.  Letter  Admitted  on  Cross-examination — ^Riqht  or  Ezplanatioit. 

Where  a  letter  written  by  a  witness  was  admitted  on  cross-exam- 
ination, as  tending  to  show  a  discrepancy,  the  witness  was  properly 
allowed,  on  re-examination,  to  exphiin  the  circumstances  under 
which  it  was  written,  and  the  reason  for  writing  it.     (Id.) 

18.  Instructions. — Held,  that  in  the  instructions  given,  in  view  of 
the  circumstances  of  the  case  developed  by  the  evidence,  there  was 
nothing  that  could  have  prejudiced  the  appellants.     (Id.) 

14.  Delivery  or  Goods — ^Action  for  Breaoh — ^Breach  bt  Flaintifp — 
Refusal  to  Accept  and  Pat — Defendant  Excused. — ^In  an  aetion 
for  damages  for  breach  of  a  contract  to  deliver  ten  earloads  of 
apples,  where  the  contract  required  the  plaintiff  to  pay  on  delivoy 
of  each  carload,  and  it  appears  that  plaintiff  was  guilty  of  an  in- 
excusable breach  of  the  contract  on  his  part  by  refusal  to  aecept 
and  pay  for  the  eighth  carload,  such  breach  of  the  contract  on 
plaintiff's  part  excused  further  delivery  by  defendant,  and  plaintiff 
eannot  recover.     (Wood,  Curtis  &  Co.  v.  Beurich,  252.) 

15.  Mutual  Breaches  of  Oontkact — General  Rules. — One  who  re- 
fuses or  fails  to  perform  the  conditions  imposed  upon  him  by  the 
terms  of  a  contract,  and  shows  no  excuse  for  such  refusal  or 
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ore,  cannot  reeoyer  for  a  breach  of  contract  bj  the  other  party; 
and  the  refusal  of  one  party  to  a  contract  to  make  payment  as 
called  for  by  the  terme  of  the  contract  excusee  the  other  party  from 
further  performance.     (Id.) 

16.  KoTiCB  01*  Bbscissioh  fob  Bbeagh  not  Involted. — ^The  plaintilf 
who  is  guilty  of  a  breach  on  his  own  part  cannot  insist  that  defend- 
ant failed  to  give  notice  of  rescission  of  the  contract  on  account 
of  the  plaintiff's  breach.  The  defense  is  not  predicated  npon  a 
rescission  of  the  contract,  but  rests  upon  the  rule  that  the  plaintiff, 
who  has  broken  the  contract,  cannot  recover  for  the  defendant's 
refusal  to  perform  after  such  breach.     (Id.) 

17.  BBEACH   01*   CONTBAOT   TO   SSZD   AKD   PaCK   BaISINS — ^NlOLIOBNOX — 

DAiCAOsa — QuBSTiON  or  TiTLB. — ^In  an  action  to  recover  damages 
for  breach  of  contract  by  a  fruit  company  to  seed  and  pack  a 
carload  of  raisins  for  a  firm  in  a  first-class  manner,  where  it  ap- 
pears that  they  were  so  negligently  seeded  and  packed  that  they 
were  spoiled  and  became  worthless,  the  fruit  company  became  liable 
to  the  firm  for  the  damages  caused  by  the  violation  of  the  contract, 
if  it  does  not  appear,  as  claimed  by  the  fruit  eompanyi  that  the 
firm  had  parted  with  the  title  to  the  raisins  by  a  sale  thereof  before 
suit     (Giffen  v.  Selma  Fruit  Co.,  50.) 

18.  Baui  of  Raisins  bt  8amplb--Wabbantt  of  Qualitt^-Bbjbction 
BT  PUBCHASBB — ^TiTLB  NOT  PASSED. — Where  the  carload  of  raisins 
in  question  was  sold  by  sample  by  the  firm  before  suit,  a  warranty 
to  the  purchaser  was  implied  that  the  raisins  were  np  to  the  sample, 
and  where  they  were  rejected  by  the  purchaser  upon  inspection  as 
not  being  up  to  the  sample,  no  title  passed  thereto  from  the  firm. 
(Id.) 

19.  Dbuvkbt  of  Bilt.  of  Lading  with  Dbaft— Intbntion  not  to  Pass 
TiTLX. — Where  the  raisins  sold  by  sample  were  billed  to  the  order 
of  the  firm,  subject  to  inspection  and  acceptance  by  the  purchaser, 
and  the  bill  of  lading  and  an  accompanying  draft  were  received 
by  the  purchaser  and  the  draft  paid,  before  the  raisins  arrived, 
which,  upon  arrival  and  inspection,  were  rejected,  after  which  the 
draft  was  repaid  by  the  firm,  it  is  clear  that  it  was  intended  that 
the  bill  of  lading  should  not  have  the  effect  to  pass  the  title.     (Id.) 

20.  EviDBNCB — GoxTBSB  OF  BUSINESS. — Evidence  was  admissiblo  to  show 

the  course  of  business  of  the  proposed  purchaser  with  the  firm  to 
pay  all  drafts  accompanying  bills  of  lading,  without  reference 
to  the  transfer  of  the  goods  shipped  by  the  bill  of  lading,  that  the 
drafts  were  paid  and  charged  to  the  account  of  the  seller,  and  the 
goods,  when  received  and  accepted,  were  credited  by  the  seller. 
(Id.) 

81.  OiOSS-BZAinNATION — COBKBSPONDENOB— Best  BVIDENOB— MonON  TO 

Stbikb  Out— Disgbbxidn. — ^Where^  oa  cross-examination,  it  appeared 
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that  TarioQB  letters  passed  between  the  parties,  it  was  not  an  abuse 
of  discretion  for  the  eourt  to  refnso  to  strike  out  the  evidenee 
with  regard  to  the  course  of  business,  on  the  ground  that  the 
letters  were  the  best  evidence,  where  no  objection  was  made  when 
the  evidence  was  offered,  and  it  does  not  clearly-  appear  that  all  the 
course  of  business  was  bj  letters,  and  where  defendant  nuide  no 
attempt  to  have  the  letters  produced.     (Id.) 

22.  AonoN  FOR  Breaoh  ov  CoNniAcr — ^Purohass  ov  Orafes — Differ- 
XNT  Kinds  and  Puces — ^Pleading — Shrinkage  m  Weight — ^Ds- 
KURRER  FOR  UNCERTAINTY — Haeulsss  Error. — In  an  action  tc 
recover  damages  for  breach  of  a  contract  to  purchase  grapes  of 
different  kinds  and  prices,  where  damage  was  claimed  for  rejec- 
tion of  one  kind  and  loss  on  resale,  and  also  for  shrinkage  in 
weight  by  reason  of  delay  in  acceptance  of  the  grapes  at  maturity, 
of  over  forty-five  tons,  a  demurrer  for  uncertainty  in  not  stating 
what  shrinkage  occurred  in  each  kind  of  grapes  at  a  designated 
price  should  have  been  sustained;  but  where  it  appeared  in  evi- 
dence at  the  trial  that  the  shrinkage  was  in  only  one  kind  of 
grapes  delivered,  the  error  was  harmless,  and  not  ground  for  re- 
versal of  a  judgment  for  plaintiff.  (Leonhart  ▼•  California  Wine 
Assn.,  19.) 

28.  Uncertain  Pleading  Like  OTErea  Error  After  Tbiaz.. — ^The  tame 
rule  applies  to  errors  in  overruling  demurrers  for  nneertainty  in 
pleading,  after  trial  of  the  issues,  that  applies  to  the  errors  of  the 
court.  The  error  must  be  not  merely  abstract,  but  must  be  pr^u- 
dicial  and  injurious,  to  avail  the  appellant,  otherwise  he  has  no 
cause  for  complaint.     (Id.) 

24.  Tebics  of  Contract  as  to  Delivert  of  Grapes — ^Inoonsistknt 
Defense  of  Custom — ^Parol  Evidbnob  Inadmissisul — ^A  custom  as 
to  the  delivery  of  grapes  in  small  installments,  which  is  inconsistent 
with  the  terms  of  the  written  contract  for  their  delivery,  eonsti- 
tutes  no  defense  to  the  action  for  its  breach;  and  the  contract  being 
certain  in  its  terms,  parol  proof  of  usage  is  not  competent  to  vary 
it     (Id.) 

25.  JuRT    Trial — ^Request    for    Special    Verdict— Bbfosal — ^Erbor 

not  Shown — ^Presuicptions  upon  Appeal. — ^Where,  upon  the  trial 
of  the  action  by  jury,  defendant  requested  a  special  verdict,  whick 
was  refused,  and  the  record  upon  appeal  fails  to  specify  upon  what 
issues  it  was  requested,  no  error  is  shown  in  the  refusal  Error 
will  not  be  presumed  upon  appeal;  but  all  intendments  are  in  favor 
of  the  regularity  of  the  action  of  the  trial  court.     (Id.) 

20.  Evidence — ^Delat  of  Other  Persons  in  Deuvert  of  GRAPSSd — 
Evidence  on  the  part  of  the  plaintiff  to  show  that  persons  other 
than  the  plaintiff  were  delayed  in  the  delivery  of  their  grapes  was 
admissible^  not  to  show  that  plaintiff  was  also  delayed,  but  ie 
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'^  Bhow  the  congested  condition  and  lack  of  facilities  at  the  wineiy  of 

*<  the  defendant  for  accepting  grapes.     (Id.) 

*  t7.  Action  fob  Sx&yicss — ^Plbadino — Promise  of  Husband  and  Wit*— 

Amxndicent — ^Pbomiss  of  Wife — Cause  of  Action  not  Chanoei>— 
Btatutb  of  Liicitations. — ^In  an  action  for  services,  where  the  er- 

"  iginal  complaint  alleged  a  promise  by  husband  and  wife  to  pay 

for  servicee  rendered  on  mining  property  owned  by  the  wife,  an 

•J  amendment  noade  more  than  two  years  after  the  promise,  omitting 

^  the  husband  as  a  party  and  alleging  only  a  promise  by  the  wife, 

s  does  not  show  a  change  of  the  cause  of  action  against  her  nor  dis- 

f  close  a  bar  of  the  statute  of  limitations,  which  runs  only  to  the 

•  filing  of  the  original  complaint,  to  which  the  amendment  relates. 
f  (Calloway  y.  Oro  Mining  Co.,  191.) 

p  2S.  Obioinal    Sebvicbs    to    Insolvent    Cobporatton — ^New    Emflot* 

S:  MBNT    BT    WiFE — ORIGINAL    PBOMISE — ^ASSIGNMENT    OF    CLAIMS — 

f  Finding — Insufficient  Peoof. — ^Where  the  services  of  workmen  on 

r  the  mine  were  originally  rendered  to  a  corporation  which  became  in- 

I  solvent,  and  which  was  in  possession  under  an  executory  contract 

r  with  the  owner,  who,  to  prevent  threatened  proceedings  against  the 

%  corporation  and  its  stockholders  made  an  original  promise  that  if 

they  would  continue  to  work  the  mine,  she  would  pay  them  when  she 
f  regained  possession,  their  continuance  in  work  became  a  new  em- 

ployment by  her;  and  an  alleged  assignment  of  the  claims  of  the 
workmen  against  her  to  the  plaintiff,  and  a  finding  thereof  is  not 
supported  by  proof  of  an  assignment  of  claims  by  them  against 
the  corporation,  in  the  absence  of  proof  of  any  assignment,  oral  or 
otherwise  of  their  claims  against  the  owner.     (Id.) 

29.  Jubisdiotion  of  Suit — Services  of  Plaintiff — ^Amount  Claimed. 
The  jurisdiction  of  the  suit,  notwithstanding  the  absence  of  proof 
of  the  alleged  assignment,  is  not  determined  by  the  amount  of  the 
services  of  the  plaintiff  but  by  the  whole  amount  claimed  in  the 
complaint     (Id.) 

80.  Action  fob  Services  of  Abchitect — Plea  of  Accord  and  Satisfac- 
tion— Check  in  Satisfaction — ^Execution  not  Denied — Judgment 
ON  Pleadings. — ^In  an  action  to  recover  for  the  services  of  an  archi- 
tect,  on  a  specified  contract,  where  the  answer  sets  up  a  different 
contract,  and  sets  up  a  check  paid  in  full  of  all  demands  by  way 
of  accord  and  satisfaction,  the  execution  of  which  check  was  not 
denied,  the  court  did  not  err  in  denying  the  defendant's  motion 
for  judgment  on  the  pleadings.  The  admission  of  the  execution 
and  genuineness  of  the  check  did  not  admit  the  plea  of  accord  and 
satisfaction  set  forth  in  the  answer.     (Newsom  v.  WooUacott,  722.) 

tl«  Memobandum  on  Check — In  Full  fob  Fees — Parol  Evidence — 
Effect  of  Terms. — ^Where  the  check  set  forth  in  the  answer,  the 
execution  of  which  was  not  denied,  contained  the  written 
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orandum,  "In  fall  for  9th  and  Ghrand  Ave.  feee/'  and  it  appean 
that  the  Borvieea  sned  for  were  for  the  erection  of  a  hotel  on 
9th  street  and  Grand  avenue  in  Loa  Angeles,  the  plaintiff  might, 
notwithstanding  the  failure  to  deny  its  execution,  introduce  parol 
•▼idenoe  to  controyert  it  bj  showing  mistake,  fraud  or  like  da- 
fense,  or  that  it  had  no  connection  with  the  contract  sued  oa; 
but,  in  the  absence  of  such  evidence,  the  instrument  stands  as  an 
exponent  of  the  facts  therein  set  out,  and  must  be  taken  for  wbat 
it  purports  on  its  face  to  mean.     (Id.) 

tS.  PRXSUMPTivx  Ekowlbdob — ^Impboper  iMSTBTTcnoN^— The  plaintiff, 
having  failed  to  controvert  or  explain  the  check  by  parol  testi- 
monj,  must  be  presumed  to  have  had  full  knowledge  of  the  existenfle 
and  terms  of  the  memoiandum  on  the  check,  when  delivered  to  him, 
and  before  it  passed  out  of  his  possession;  and  it  was  error  to  isr 
struct  the  jury  in  effect  that,  notwithstanding  they  found  tlia 
check  was  intended  to  apply  to  the  demand  sued  on,  they  must,  never- 
theless,  in  order  to  render  a  verdict  for  the  defendant,  find  the 
further  fact  that  plaintiff  was  aware  of  the  memorandum  written 
thereon,  when  delivered,  or  that  he  knew  of  the  writing  upon  the  cheek 
before  it  passed  out  of  his  possession.     (Id.) 

Bee  Corporations,  1-4;  Irrigation  District,  10-12;  Meehaniea' 
liens;  Mortgage,  13;  Party- wall;  Pleadings^  6-9;  Specifie  Per* 
formance. 

(X>BPOBATIONa 

1.  Disposition  or  Pbopbbtt — Authorttt  op  Disbotobs — ^Powse  ov 
Pbjcsident. — A  corporation  can  only  act  in  relation  to  the  control 
and  disposition  of  its  property  through  its  board  of  directors,  or 
■ome  one  authorized  hj  the  board.  Its  president  has  no  power, 
merely  by  virtue  of  his  office,  to  buy  or  sell  the  property  of  the 
corporation  or  to  make  an  executory  contract  to  sell  its  property 
binding  upon  it.     (Northwestern  Packing  Co.  ▼•  Whitney,  105.) 

8.  UNA.UTH0BIZXD    EXBCUTOKT    CONTBACT    OP    BAIiB — COBPOBATION    NOT 

Estopped. — The  corporation  is  not  estopped  to  deny  the  validi^  of 
am  unauthorised  executory  contract  of  its  president  to  sell  its  prop> 
erty,  to  which  the  corporate  seal  is  not  attached,  and  from  which  it 
has  derived  no  benefit  and  which  was  not  authorized  by  any  course 
•f  business  between  the  parties  nor  ratified  by  the  board  of  diree- 
tors.     (Id.) 

t.  EviDBNCB— By-laws  op  Oobpobation. — ^Where  a  eorporatioa  is 
sought  to  be  charged  for  breach  of  an  agreement  executed  by  its 
president  which  has  not  been  performed,  and  there  is  no  questioB 
of  estoppel  or  ratification,  the  by-laws  of  the  corporation  are  ad- 
missible in  evidence  to  show  that  the  president  was  o^y  authoriiad 
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to  execute  inBtmmeiLtB  in  writing  which  hare  been  fint  approved 
by  the  board  of  directors.     (Id.) 

4.  Brokeb's  Commission  not  Allowabia— Pbocuuno  ov  Pub- 
CHASESS  Who  do  not  GoNmAor. — ^A  broker's  commission  npon  the 
unauthorized  contract  of  sale  made  bj  the  president  of  the  corpora- 
tion is  not  chargeable  against  the  corporation  nor  is  it  allowable  un- 
der the  terms  of  the  contract  made  hj  the  president  by  reason  of  the 
mere  finding  of  purchasers  ready,  able  and  willing  to  purchasei 
where  there  was  no  agreement  to  purchase  and  no  sale  was  nego- 
tiated.    (Id.) 

6.  LUBIUTT    OV   DiHBCTOU — ^IClSAPPBOPBIATION    OV   MONKT    BT    PBXSI- 

dknt  NOT  Pbovxd — ^NONSUIT. — The  liability  of  the  directors  of  a  cor- 
poration for  misappropriation  of  money  by  the  president  of  the  cor- 
poration is  limited  strictly  to  money  proved  to  have  been  misap- 
propriated by  him;  and  in  an  action  by  the  corporation  to  enforce 
such  liability,  where  the  evidence  fails  to  show  that  the  president 
misappropriated  any  moneys  belonging  to  the  corporation,  a  non- 
suit was  properly  granted.  (Hercules  Oil  Beflning  Cki.  ▼•  Hocknell, 
702.) 

C  ElQHTS  OF  DiBXOTOBS — AOTION  ON  QUANTUM  MSBUIT — FORMEB  JUDO- 

MXNT  Invalidating  Notes  not  a  Bab. — ^A  judgment  in  a  former 
action  against  a  corporation  based  upon  notes  issued  to  the  di- 
rectors of  the  corporation  by  their  own  votes,  which  were  adjudged 
invalid  and  were  canceled,  in  which  the  indebtedness  of  the  cor- 
poration upon  the  consideration  of  the  notes  was  not  passed  upon  or 
adjudicated,  is  not  a  bar  to  a  subsequent  cause  of  action  on  behalf 
of  the  directors,  based  upon  an  account  stated,  and  upon  a  quantum 
meruit  for  services  rendered  and  for  money  loaned  and  money  ex- 
pended by  them  for  the  use  and  benefit  of  the  corporation.  (Shively 
▼.  Eureka  Tellurium  Gold  Min.  Co.,  236.) 

7.  TiMB     OF     ACOOUNT      STATSD— ImPUED      AOBEBMSNT — SCPPOBT     Of 

Finding. — An  account  stated  by  the  corporation  in  favor  of  one 
who  afterward  became  its  director,  for  services  actually  performed 
and  money  advanced  prior  thereto,  is  valid  and  binding.  No  express 
agreement  was  required  to  be  shown,  but  a  finding  in  fttvor  of  the 
account  stated  is  suificientiy  based  npon  an  implied  agreement. 
(Id.) 

8.  INCUBBING   OF   JUST    INDEBTEDNESS   BT   Db   FAOTO   DiBBCTOBS. — The 

incurring  of  just  indebtedness  against  the  corporation  by  de  faeU> 
directors,  cannot  be  impeached  by  showing  an  irregularity  in  their 
election.    (Id.) 

9.  SsEviGBS  Bendebsd  and  Monet  Advanoed  bt  DntEoroBs — ^Bbgu- 
LABiTT  OF  Election — Buppobt  of  Finding. — ^If  there  is  any  differ- 
ence in  the  rule  that  the  directors  of  a  corporation  may  sue  the 
corporation  in  quantum  meruit  for  money  expended  and  services 
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performed  by  each  in  good  faith  for  the  use  and  benefit  of  the 
corporation,  as  applied  to  de  jure  and  de  facto  directors,  it  is  suffi- 
cient to  declare  that  a  finding  that  the  directors  were  regnlarlj 
elected  is  supported  by  sufficient  evidence  to  mako  it  binding  upon 
this  court.     (Id.) 

10.  SurflCDSNOT     OF     EVIDENCB — ^AbSXNGS     OV     PBXJTTDICIAL     EBROft. — 

Eeld,  that  the  evidence  is  sufficient  to  support  all  of  the  finding! 
made  in  favor  of  the  plaintiff,  and  the  directors,  his  assignors,  and 
t^ainst  the  defendant  corporation  and  the  intervener,  upon  the 
claim  of  fraud  and  conspiracy  of  the  directors;  and  that  there  is 
so  prejudicial  error  in  the  rulings  of  the  court.     (Id.) 

See   Estates   of   Deceased   Persona,  10,   11,   14,   15;   Municipal 
Corporations;  Beceiver,  2-4. 

COSTa 

1«  PsBCEKTAOB  IN  San  IYulmcisgo. — ^In  a  litigated  ease  in  San  Fran- 
cisco, the  plaintiff  recovering  is  entitled  to  the  percentage  allowed 
by  the  statute  applicable  thereto  which  is  still  in  force.  (AUaopp 
▼.  Joshua  Hendy  Machine  Works,  228.) 

2,  Legal  Pebcentagb  in  San  Fbangisoo— Statutb  not  Bepealkd. — 
The  act  of  February  9,  1866  (Stats.  1865-66),  regulating  the  re- 
covery of  a  percentage  in  litigated  eases  in  the  city  and  eoun^ 
of  San  Francisco  to  be  included  in  the  judgment  against  the  ad- 
verse party,  was  not  repealed  by  the  fee  law  of  1895,  and  the  per- 
centage aUowed  by  that  act  is  still  recoverable.  (Doyls  y.  Esehen, 
65.) 

See  Slander. 

OOUBTS.    See  Justice's  Court 

CBIMINAL  LAW. 

1.  H^»«Afi  Coapus — ^Nbw  Intobmatiok — ^Errob  not  Bbviswablb.— - 
Any  error  in  the  exercise  of  the  jurisdiction  of  the  superior  court 
in  allowing  a  new  information  to  be  ffied,  based  upon  a  correction 
l^  the  magistrate  of  his  order  of  commitment,  without  a  re- 
examination, after  a  first  information  has  been  set  aside  as  not 
warranted  by  the  commitment,  or  any  irregularity  in  the  action 
of  the  magistrate,  affecting  the  substantial  rights  of  the  defendant, 
is  not  reviewable  upon  habeas  oorpuSf  and  can  furnish  no  ground 
for  his  discharge.     (Ex  parte  Fowler,  549.) 

2,  INFOBMATION     NOT     BASED     ON     OBDXB     OF     COMICITICENT — SBTTINO 

AsiPE. — An  information  upon  a  commitment  which  held  the  peti- 
tioner for  an  offense  different  from  that  charged  in  the  informa- 
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tioD  bas  no  proper  basis  on  wMeb  to  rest  The  distriet  attor- 
nej  was  not  authorized  to  file  it,  and  it  was  properlj  set  aside. 
(Id.) 

t.  Power  of  Superior  Court — ^New  Information — Correction  of 
Irregularity  bt  Magistrate. — ^The  superior  court  has  power,  upon 
setting  aside  an  information  because  not  charging  the  offense  for 
which  the  prisoner  has  been  committed,  or  because  of  any  irregu- 
laxity  in  the  order  of  commitment,  to  order  a  new  information  to 
be  filed,  or  to  direct  anj  irregularity  in  the  order  of  commitment 
to  be  rectified  by  the  magistrate,  and  a  new  information  based 
thereon  to  be  filed.     (Id.) 

4.  Irregularity  in  Coumitmznt — Abbaxjvt  with  Intent  to  Mur- 
der— Omission  of  Words — ^"Malioe  Aforethought." — Where  it 
is  clear  that  the  magistrate  intended  to  hold  the  defendant  to 
answer  for  an  assault  with  a  deadly  weapon  with  intent  to  commit 
murder,  and  the  attempt  was  merely  ineffectual  for  want  of  the 
technical  words  "with  malice  aforethought,"  necessary  to  the  com- 
plete description  of  the  crime,  it  appears  that  the  omission  amonnts 
only  to  an  irregularity,  which  it  is  within  the  power  of  the  magis- 
trate to  correct,  upon  being  ordered  to  do  so  by  the  superior  eonrt. 
(Id.) 

ff.  Lapse  of  Thirty  Days  After  Examination — ^"Good  Cause"  fob 
Delay. — It  seems  that  section  809  of  the  Penal  Code  requiring  an 
information  to  be  filed  within  thirty  days  after  the  order  of  com- 
noitment  has  no  reference  to  a  new  information  filed,  upon  a  cor- 
rected order,  after  the  original  has  been  set  aside;  but  if  that 
section  should  be  deemed  applicable  the  conditions  which  gave  rise 
to  the  necessity  for  the  filing  of  the  new  information  more  than 
thirty  days  after  the  original  order  constitute  "good  cause"  for 
the  delay  contemplated  by  section  1382  of  the  Penal  Code.     (Id.) 

C  BX-EZAMINATION     NOT    BEQUIRED     UPON      CORRECTION     OF      OOMMIT- 

ICBNT. — ^Where  the  magistrate  is  directed  by  the  court  to  correct 
an  irregularity  in  the  order  of  commitment  after  an  information 
has  been  set  aside,  it  is  unnecessary  for  the  magistrate  to  go  into 
a  re-eiamination  of  the  charge  in  order  to  make  the  correction 
which  would  justify  a  new  information  upon  the  original  charge. 
(Id.) 

7.  AssAUiA  WITH  Intent  to  Commit  Bape — Sufficiency  of  Infob- 
MATION. — ^An  information  charging  an  assault  with  intent  to  commit 
rape  upon  a  female  child  of  the  age  of  six  years,  which  states  the 
acta  constituting  the  offense  in  ordinary  and  concise  language, 
and  in  such  a  manner  as  to  enable  a  person  of  common  understand- 
ing to  know  what  was  intended,  is  sufficient.  (People  f«  Collins^ 
€64.) 
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8.  Absatjxa  upon  FncAis  Child — ^AsasNOB  of  Consbnp— Bibistakgb 

BT  IiAWd — An  anaiilt  with  intent  to  commit  rape  npon  a  female 
child  under  the  age  of  sixteen  jean  cannot  b#  hj  consent,  aa  the 
kw  reeists  for  her.     (Id.) 

9.  Intent  to  Coicicit  Bafi»->Cibouicstantul  Evidxncb. — ^The  ^teat 
to  commit  rape  need  not  be  proved  hj  direct  eridence.  It  if  t  qaes> 
tion  of  fact,  and  may  be  proved  l^  inference  from  the  acts  aad 
conduct  of  the  defendant,  and  the  circumstances  of  the  case.     (Id.) 

10.  CoKParxNOT  ov  Witness  ov  Txndsb  Tears — Discretion. — ^The 
question  of  the  competency  of  a  witness  of  tender  jeazs  is  one 
peculiarly  within  the  discretion  of  the  trial  court.     (Id.) 

\h  BwEAEiNO  OF  Witness — Objection  upon  Appeal. — Where  there  is 
nothing  in  the  record  to  show  that  the  child  was  not  swom,  and  the 
bill  of  exception  states  that  she  was  sworn,  and  no  objection  was 
made  to  the  testimony  of  the  child  on  the  ground  that  she  was  not 
sworn,  no  objection  to  her  testimony  on  that  ground  can  be  raised 
for  the  first  time  upon  appeaL     (Id.) 

U.  Examination  of  Child — Admonition  of  Defendant's  Counsel. — 
During  the  examination  of  the  timid  child,  the  court  properly  ad- 
monished the  defendant's  counsel  not  to  stand  within  the  railing, 
when  the  child  was  thereby  diaconcerted.     (Id.) 

13.  Habeas  Cobfus — Embezzlement^— Unlawful  Commitment — Stat- 

ute OF  Limitations. — ^A  prisoner  who  is  held  to  answer  upon  a 
criminal  charge  of  embezzlement,  which  is  barred  by  the  statute 
of  limitations  of  three  years  after  the  commission  of  the  offense, 
is  unlawfully  imprisoned  without  reasonable  or  probable  cause,  and 
is  entitled  to  be  discharged  upon  a  writ  of  habeat  corpus,  (Eb 
parte  Vice,  153.) 

14.  Embezzlement    bt   Passenger    Agent  of    Bailboad  Company — 

Knowledgb  of  Officials — Demand  Unnecessary. — ^Where  the  de- 
fendant as  passenger  agent  of  a  railroad  company  embezzled  money 
for  the  sale  of  tickets  by  appropriating  the  same  to  his  own  use, 
which  mm  known  to  the  officers  of  the  company  when  he  left  its 
employment,  no  demand  for  its  return  was  necessary  to  constitute 
the  offense.     (Id.) 

15.  Bbsidenob  in  State — Assumed  Name— Bunnino  of  Statute^ — 
Where  the  defendant  resided  in  this  state  from  the  time  of  the  com- 
noission  of  the  offense,  the  fact  that  he  used  an  assumed  name  in 
another  part  of  the  state  does  not  constitute  any  exception  to  pre- 
vent the  running  of  the  statute  of  limitations.  He  was  "an  in- 
habitant of  or  usually  resident  within  the  state,"  no  matter  what 
name  he  assumed.     (Id.) 

16.  Pbsuminary  Examination  for  Grand  Labceny — Jurisdiction  op 
Justice  of  the  Peace — ^Tbial  worn  Petit  Larovny. — ^Wheze  a 
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tie*  of  the  peaee,  acting  m  a  eommitting  magistrate^  eondneta 
a  preliminary  examination  upon  a  charge  of  grand  larceny,  he  has 
no  jurisdiction  in  the  same  proceeding,  without  the  interposition 
•f  the  formal  complaint  required  by  section  1426  of  the  Penal  Ck>de, 
te  order  the  defendant  to  appear  before  him  upon  a  trial  for  petit 
larceny.  Such  action  is  a  mere  attempted  usurpation  of  power  and 
is  wholly  nugatory  and  Toid.     (People  t.  Swain,  421.) 

17.  Indigtmxnt  tqb  Grand  Labobmt — ^Disicibsal  bt  Jusnca  of  tbx 
Pbaob  not  a  Bab. — ^Where,  upon  the  subsequent  finding  of  an  indict- 
ment for  grand  larceny,  the  justice  of  the  peace,  upon  motion  of 
the  district  attorney,  dismissed  the  proceeding  before  him  for  petit 
larceny,  the  defendant  cannot  plead  such  dismissal  as  an  acquittal 
of  the  lesser  offense  and  a  bar  to  prosecution  under  the  indict- 
ment.    (Id.) 

18.  Gband  Labcbnt — Suppobt  07  Verdict. — ^Where,  upon  the  trial  of 
a  charge  of  grand  larceny,  there  was  legal  evidence  tending  to 
proTe  the  charge,  the  verdict  of  conviction  is  absolutely  final,  and 
cannot  be  reviewed  upon  appeal  on  the  sole  ground  of  insuificieney 
of  the  evidence  to  support  the  verdict.     (People  v.  Meyers,  674.) 

19.  ChABOB   of   AtURDKR — ISSTTB   AS    TO   DBATH   FBOM    ABORTION — ERROB 

IN  Instruction — Conviction  of  Manslaughter — New  Trial. — 
Where  a  defendant  charged  with  murder  was  tried  for  the  crime 
of  death  caused  by  abortion,  and  convicted  of  manslaughter,  under 
an  improper  instruction  on  that  question,  for  which  error  the  cause 
was  remanded  for  a  new  trial  by  the  supreme  court,  the  conviction 
for  manslaughter,  though  held  erroneous,  was  an  acquittal  of  the 
charge  of  murder,  and  the  new  trial  must  be  limited  to  the  charge 
of  manslaughter.  (Huntington  v.  Superior  Gourt  of  the  City  and 
County  of  Ban  Francisco,  288.) 

20.  Prohibition  Aoainst  Second  Trial  fob  Murder — ^Liicitation  of 
Penalty. — The  writ  of  prohibition  will  lie  to  prevent  a  second  trial 
npon  the  charge  of  murder  caused  by  abortion,  notwithstanding  a 
proposed  limitation  of  the  penalty  to  manslaughter.     (Id.) 

21.  LiiaTATiON  OF  Evidence. — The  charge  of  manslaughter  is  not  in- 
cluded in  the  charge  of  death  procured  by  abortion,  and  cannot 
be  proved  by  evidence  of  that  offense.  It  can  only  be  proved  by 
evidence  of  facts  included  in  the  legal  definition  of  manslaughter. 
(W.) 

22.  Mubdeb — Expert  Evidence — Htpothetical  Question. — ^In  a  prose- 
cution for  murder,  a  medicaj  expert  testifying  for  the  prosecution 
may  be  asked  a  hypothetical  question  based  upon  the  evidence  for 
the  prosecution.  It  was  not  necessary  that  it  should  include  all 
of  the  evidence  in  the  case.     (People  ▼•  James,  437.) 

9  CaL  App.— 61 
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28.  Waiveb  of  Objection  to  Hypothstioal  Qubstiok — ^Iicfboper  Ob- 
jection.— An  objection  to  the  form  of  a  hTpothetieal  question  bm 
inyolying  a  eonelurion,  which  was  not  urged  in  the  superior  eonrt, 
and  which  could  not  prejudice  the  defendant,  is  waired  and  a 
general  objection  that  the  question  was  a  '' hypothetical  question 
not  warranted  bj  law/'  raises  no  issue  and  amounts  to  nothing. 
(Id.) 

84.  Instructions — Bubdbn  oy  Pboof  as  to  Elements  of  CRm. — 
An  instruction  that  ''each  and  CTcry  fact  and  circumstance  relied 
upon  by  the  prosecution  must  be  proved  bj  the  evidence  beyond  all 
reasonable  doubt,  and  if  the  jury  are  not  satisfied  beyond  a 
reasonable  doubt  that  each  such  fact  and  circumstance  has  been 
proven,  it  is  your  duty  to  find  a  verdict  of  not  guilty/'  is  not 
prejudicial  to  the  defendant,  and  is  to  be  construed  with  other 
instructions  given  wherein  the  people's  duty  to  prove  beyond  a 
reasonable  doubt  all  the  elements  of  the  crime  charged  was  dearly 
set  forth.     (Id.) 

86.  Pbssumption  of  Innocence — Instruction  Requested  bt  I>efeni>- 
ANT. — The  defendant  cannot  complain  of  an  instruction  requested 
by  himself,  "that  the  presumption  of  innocence  attaches  at  every 
stage  of  the  case  and  to  every  fact  essential  to  a  conviction,  and 
remains  with  the  defendant  throughout  the  trial  until  the  contrary 
is  established  beyond  a  reasonable  doubt."     (Id.) 

86.  Homicide  by  Officer — Refusal  of  Instructions — ^Presumption 
of  Official  Duty. — ^Where  an  officer  was  charged  with  murder, 
the  court  properly  refused  to  instruct  the  jury  "that  the  law  pre- 
sumes that,  if  the  defendant  was  an  officer  and  acting  as  snch  at 
the  time  of  the  alleged  homicide,  he  was  doing  his  duty,"  as  it 
conveys  the  misleading  suggestion  that  if  the  defendant  waa  an 
officer  he  had  the  right  to  kill  the  deceased.     (Id.) 

87.  Obtaining  Money  by  False  Pretenses — Proof  of  One  False 
Pretense  Sufficient. — In  a  prosecution  for  obtaining  money  under 
false  pretenses,  where  several  pretenses  enter  into  the  transaction, 
proof  of  one  of  them  constituting  an  operative  cause  is  sufficient 
to  support  the  verdict  of  conviction.  Where  the  false  pretenses 
made  to  a  firm  from  whom  the  money  was  obtained  were  that  a 
draft  for  $5,000  had  been  mailed  to  the  firm  for  defendant's  credit 
and  that  he  was  employing  several  men  whom  the  money  was  needed 
to  pay,  it  is  sufficient  to  support  the  verdict  that  the  latter  repre- 
sentation was  proved,  whether  the  former  was  sufficiently  proved 
or  not.     (People  v.  Ward,  36.) 

88.  Proof  of  False  Representation  as  to  Draft — Conduct  of  De- 
fendant.— In  determining  whether  the  false  representation  as  to 
the  draft  was  proved,  the  jury  was  authorized  to  consider  the  acts 
and  conduct  of  the  defendant;  and  the  fact  that  the  defendant  never 
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called  upon  the  firm  after  obtaining  their  money,  nor  made  anj 
inquiry  about  the  $5,000  draft,  and  three  months  after  the  transaA- 
tion  was  found  seven  hundred  miles  from  the  scene  thereof,  in  the 
absence  of  explanatory  dreumstances,  is  eonyineing  evidence  that 
no  draft  had  been  ordered,  and  that  none  was  expected.     (Id.) 

29.  SnciLAA  Falsi  Statbmxnts — Cokbobobatxon  oy  Proseoutino  Wns 
Nxss — SCHSMS  TO  CoHMiT  Cbimx. — ^Whord  the  defendant  denied  all 
the  statements  of  the  prosecuting  witness,  the  court  properly  al- 
lowed the  testimony  of  another  witness,  that  on  the  day  of  the 
procurement  of  the  money,  and  inf erentially  before  it  was  procured, 
defendant  stated  to  the  witness  that  he  was  expecting  a  draft 
of  $5,000,  and  also  a  shipment  of  tools  for  men  he  was  employing, 
which  he  wished  to  store  with  the  witness,  but  which  were  not  re- 
ceived, as  being  corroborative  of  the  testimony  of  the  prosecuting 
witness,  and  as  being  material  and  cogent  evidence  of  a  scheme  of 
defendant  to  commit  the  subsequent  crime.     (Id.) 

80.  Independent     8krATBiaBNTS     Inconsistent     with     DsrENDANT's 

Claim — ^Preliminaet  Paooy  not  Required. — ^Independent  state- 
ments of  the  defendant,  which  are  inconsistent  with  the  defendant's 
daim  and  not  amounting  to  a  confession,  may  be  proved  against  him 
as  an  admission,  without  the  requirement  of  preliminary  proof. 
(Id.) 

81.  OBTAINING  MoNST  XTndeb  Falss  Pbbtbnsbs — SumaBNOT  OF  IH- 

yoBMATiON. — An  inforniation  for  obtaining  money  under  false 
pretenses  from  a  person  alleged  to  be  its  owner,  with  intent  to 
cheat  and  defraud  him,  and  with  original  intent  to  cheat  and  de- 
fraud another  person  named,  is  not  defective,  because  it  does  not 
appear  that  he  accomplished  his  purpose  as  to  such  other  person^ 
nor  because  it  does  not  allege  the  purpose  for  which  the  owner 
paid  the  money  to  the  defendant.  It  is  sufficient  that  the  informa- 
tion contains  every  allegation  necessary  to  charge  the  defendant 
with  the  commission  of  the  offense  against  the  owner  of  the  money. 
(People  V.  Hines,  122.) 

82.  False  Pbetensb  of  Ownership  of  RESTAUBANT.—Where,  to  obtain 

the  money,  the  defendant  falsely  represented  that  he  owned  a  res- 
taurant, and  the  personal  property  therein,  which  he  did  not  own, 
it  is  immaterial  what  other  person  owned  it.     (Id.) 

88.  Purpose  and  Modi  of  Defraiidino  Owner — Question  for  Proof. 
The  question  as  to  how  the  false  pretense  was  calculated  to  defraud 
the  owner  of  the  money,  whether  by  a  loan  of  money  or  by  a  pur- 
ported sale,  was  a  matter  to  be  shown  by  the  evidence.     (Id.) 

84.  Possession  of  Restaurant  bt  Defendant— Yalux  Immaterial^ — 
When  the  defendant  was  in  charge  of  the  restaurant  when  the  false 
^etense  was  made,  the  court  properly  ezduded  evidence  of  its  value 
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as  being  immateria],  the  onlj  important  question  of  value  being  that 
of  the  money  obtained  bj  the  false  pretense  of  ownership.     (Id.) 

85.  OoNFLiCT  OP  Evidence — Suppoet  of  Verdict. — ^Where  the  eridenee 
Is  conflicting  as  to  whether  the  defendant  was  the  owner  of  the  restau- 
xanty  and  as  to  whether  he  was  authorized  l^  the  owner  to  aell 
it|  the  appellate  court  will  not  disturb  the  verdict  of  the  jury  against 
the  defendant  or  the*  ruling  of  the  court  in  denying  his  motion  for  a 
new  triaL     (Id.) 

86.  FOBIC    OF    VkBDICI*— SUBPLnSAGK— USl    OF    8TNONTMOU8    TEBMS — 

Form  not  Prejtjdicial. — A  general  verdict  finding  ''the  defendant 
guilty  as  charged"  is  sufficient,  and  the  words  appended  thereto^ 
"and  that  the  property  obtained  was  of  the  amount  of  $200,"  might 
be  eliminated  as  surplusage;  yet,  where  the  offense  charged  was  the 
obtaining  of  $200  lawful  money  of  the  United  States,  the  word 
*' amount,"  used  with  reference  thereto,  is  synonymous  with 
''value";  and  the  form  of  the  verdict  shows  no  substantial  error 
prejudicial  to  the  rights  of  th«  defendants.     (Id.) 

87.  Pabsino  Fiotftioub  Bnii  of  Nonexistknt  Bank — Suffioixkgt  ckf 
Information. — ^An  information  which  charges  the  defendant  with 
passing  a  fictitious  bill  of  a  bank  not  in  existence  with  intent  to 
cheat  and  defraud  the  complaining  witness,  and  with  knowledge  of  the 
false  and  fictitious  character  of  the  bill  and  of  the  nonexistence 
of  the  bank  named  in  the  bill  at  the  time  he  passed  the  bill, 
sufficiently  sets  forth  every  essential  element  of  the  offense  for  which 
punishment  is  provided  in  section  476  of  the  Penal  Code.  (People 
T.  Harben,  29.) 

88.  SUFFICIENOT     OF     EVIDENOB — ^IlilCATERIAL     FAOTS — ORIOINAL     GkN- 

uiNENSSB — ^Incompleteness. — ^Evidence  showing  that  the  bill  as 
passed  by  defendant  was  double,  and  that  the  two  bills  as  pasted 
together  were  in  effect  a  simulation  of  a  current  bank  note,  and 
were  evidently  prepared  with  the  purpose  of  concealing  their  real 
eharacter,  and  as  passed  were  not  '.'genuine,"  but  were  "false" 
bills  of  a  nonexistent  bank,  and  were  intended  to  defraud  and  de- 
ceive the  complaining  witness,  and  had  that  effect,  is  sufficient  to 
warrant  the  jury  in  convicting  the  defendant.  In  view  of  such 
evidence,  it  is  not  material  whether  the  bills  may  have  been  originally 
genuine  when  thoy  left  the  bank,  nor  whether  they  were  originally 
incomplete  and  illegally  issued.     (Id.) 

89.  Evidence — Similar  Crimes — ^Knowledge  of  Character  of  Bnx — 
Fraudulent  Intention — Systematic  Scheme.— Evidence  of  simih» 
crimes  to  show  knowledge  of  the  character  of  the  bill  alleged  to 
have  been  fraudulently  uttered  must  be  confined  to  prior  passage 
of  other  fraudulent  bills;  but  on  the  question  of  fraudulent  in- 
tentio%   and   to   show   a   systematic   scheme    to   defraud,    similar 
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offenses  eubBeqnent  to  the  utterance  of  the  bill  in  question  mmj  be 
proved.     (Id.) 

#0.  Bemotenxss  of  Evidenck — ^Doctrine  of  Probabilities — Question 
WOK  GouBT. — Goneeding  that  the  eyidenee  of  similar  offenses  is  based 
upon  the  doctrine  of  chances  or  probabilities,  their  remoteness  in 
time  and  similarity  of  the  instrument  become  matters  affect- 
ing the  weight  rather  than  the  admissibility  of  the  evidence.  If 
the  evidence  has  any  application  under  the  rule,  whether  or  not 
it  has  sufficient  weight  to  entitle  it  to  be  submitted  to  the  jury  is 
a  question  for  the  determination  of  the  trial  court.     (Id.) 

il«  QuESTioM  OF  Alibi — Pboof  of  Subsequent  Offense — Identitt^— 
If  the  evidence  of  another  offense  tends  to  establish  an  intent  to 
defraud,  and  is  admissible  for  that  purpose,  it  will  not  be  rejected 
merely  because  it  may  also  tend  to  prove  the  identitr  of  the  per- 
son who  committed  the  crime  being  tried;  this  rule  is  not  affected 
by  the  fact  that  the  defense  is  an  alibi.     (Id.) 

42.  Ck>NSTBUGTiON  OF  PENAL  CODE — AMENDMENT. — The  amendment  of 
section  470  of  the  Penal  Code  in  1895  did  not  affect  section  470 
thereof,  under  which  the  defendant  was  prosecuted.     (Id.) 

48.  RiPB — Cboss-bxamination  of  Pbosegutkiz — Complaint  XJndeb 
Threat  of  Imprisonment. — ^Upon  a  prosecution  for  rape  by  sexual 
intercourse  with  a  girl  under  sixteen  years  of  age,  it  was  prejudi- 
eial  error  to  refuse  to  allow  the  defendant  to  show  upon  cross-ex- 
amination of  the  prosecutrix,  as  affecting  her  credibility,  that  at 
the  time  of  making  the  complaint  she  was  under  arrest  for  vagrancy, 
and  had  been  threatened  with  imprisonment  if  she  did  not  swear  to 
the  complaint,  and  that  acting  under  fear  thereof  she  was  induced 
to  swear  thereto.     (People  v.  Mitchell,  45.) 

44.  Eapb — Trial — Continuance — Absence  of  Material  Witness — ^In- 

BUFFICIENT    ADMISSION    BY    DISTRICT    ATTORNEY* — ^Upon    a   proseCU- 

tion  for  rape,  it  was  error  for  the  court  to  refuse  to  postpone  the 
trial,  on  motion  of  the  defendant,  for  the  absence  of  a  material 
witness,  who  had  been  duly  served  with  subpoena,  but  who  was  too 
ill  to  attend,  and  whose  testimony  set  forth  in  the  affidavit  would 
prove  an  alibi  at  the  time  of  the  alleged  crime,  merely  because 
of  an  admission  by  the  district  attorney  that  the  witness  would 
teetify  to  everything  that  is  material  in  the  affidavit  without  ad- 
mitting the  truth  of  the  facts  set  forth  therein.  Such  action  of  the 
eourt  involves  a  denial  of  the  constitutional  right  of  the  defendant 
to  have  the  witness  orally  examined  in  court.  (People  v.  Fong 
Chung,  587.) 

4A.  Evidence — Venereal  Disease  of  Prosecutrix — Absence  of  Dis- 
ease OF  Defendant. — Upon  the  trial  of  the  prosecution  for  rape, 
it  was  error  for  the  court  to  refuse  to  permit  the  defendant  to 
prove  that  at  the  time  of  the  alleged  offense  the  prosecutrix 
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aMcted  with  venereal  chancroids;  that  she  had  had  pTomiBenotts 
intercourse  with  a  great  number  of  other  persons  before  that  timey 
and  that  the  defendant  has  never  in  his  life  had  that  disease.     (Id.) 

4^  FAiLnBS  TO  Makx  Outcry — Imprisonment  of  Wctnkss.^ — ^It  was 
error  for  the  court  to  refuse  to  permit  the  defendant  to  proye 
that  the  girl  made  no  outcry,  and  that  she  was  kept  under  im- 
prisonment, and  was  allowed  to  see  no  one  but  the  sheriff  and  his 
deputies,  and  the  district  attomej  and  his  deputies  and  detectives. 
8ueh  testimony  should  have  been  allowed  as  affecting  the  credibility 
of  the  witness.     (Id.) 

47*  Error  in  Alloavino  Inbui/tino  Cross-bzamination — Facts  Im- 
rusD  WITHOUT  Proof* — It  was  error  to  allow  the  district  attorney 
to  ask  indecent,  improper  and  insulting  questions  on  cross-exami- 
nation of  a  witness  for  defendant  as  to  particular  wrongful  acts, 
tending  to  degrade  his  character,  and  to  create  the  belief  that  de- 
fendant was  in  the  habit  of  seducing  young  girls,  without  any  proof 
thereof.  The  fact  that  the  witness  denied  that  the  fkcts  involved 
in  the  questions  were  true  did  not  cure  the  error  in  allowing  ques- 
tions in  violation  of  sections  2051,  2065  and  2066  of  the  Code 
of  Civil  Procedure.  These  provisions  apply  alike  to  the  proteetioa 
of  an  witnesses.     (Id.) 

4S.  Bapb — ^Motion  to  Set  Aside  Information — ^Leoautt  of  Oom- 
MiTMSNT. — ^Where  the  only  ground  of  a  motion  to  set  aside  an 
information  for  rape  was  that  the  defendant  was  not  legally 
eommitted  by  a  magistrate,  evidence  of  a  commitment  indorsed  on 
the  complaint  and  signed  by  the  committing  magistrate,  stating 
that  "it  appearing  to  me  the  offense,  to  wit,  felony  rape,  in  the 
within  complaint  mentioned  has  been  committed  and  there  is  suffi- 
cient cause  to  believe  the  within  Amadeo  Bianchino  guilty  thereof, 
I  order  that  he  be  held  to  answer  the  same,"  etc,  shows  an  order  in 
strict  accord  with  the  requirement  of  section  872  of  the  Penal 
Code.     (People  v.  Bianchino,  633.) 

49.  Variancx  not  nROEi>— Variance  in  Date  Unimportant. — ^Where 
no  ground  of  variance  in  the  description  of  the  offense  was  urged 
upon  the  motion,  it  cannot  be  considered  as  a  ground  thereof.  But 
where  it  appears  that  only  one  offense  was  committed,  a  mere 
variance  in  the  date  thereof  between  the  complaint  and  informa- 
tion is  unimportant.     (Id.) 

60.  Evidence — Rape  of  Ghiu) — ^Remoteness  of  Complaint — Infeo- 
TION  OF  Venereal  Disease. — ^Where  the  rape  was  committc>d  upon 
a  child  five  years  of  age  who  was  incompetent  to  testify,  and 
the  child  became  infected  with  a  venereal  disease  as  the  result  of 
the  rape,  the  complaint  of  pain  by  the  child,  and  as  to  the  cause 
of  it,  was  not  too  remote  under  the  circumstances.  The  rule  of 
corroboration  does  not  apply  where  the  child  is  of  too  tender  an  agt 
to  testify.     (Id.) 
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5I>  Bbftjsal  to  Allow  Defendant's  Physicun  to  Exaionk  Chiu>-' 
Habmless  Bulino. — Held,  that  the  refusal  of  the  court  to  allow 
defendant's  physician  to  examine  the  child  was  harmless  in  view 
of  the  facts.     (Id.) 

62.  Ordeb  ov  Proof — Cobpus  Deuoti — ^Discretion. — The  order  of 
proof  is  largelj  within  the  discretion  of  the  court.  The  oorpm 
delicti  should  ordinarily  be  shown  first;  but  unless  it  elearlj  appears 
that  defendant  was  prejudiced  bj  a  ruling  permitting  other  evidence 
before  the  eorpuB  delicti  was  estabUshed,  such  ruling  will  not  justify 
a  reversaL     (Id.) 

63.  BoBBERT — ^Evidence — Declaration  of  Conspirators — Circumstan- 
TUL  Evidence  of  Conspiiiact. — Upon  a  trial  for  robbery,  where 
the  prosecution  sought  to  prove  a  conspiracy  to  commit  the  crime, 
so  as  to  justify  evidence  of  the  declaration  of  a  co-conspirator  that 
the  prosecuting  witness  had  **lota  of  money,"  the  conspiracy  need 
not  be  established  by  direct  evidence  of  the  common  design,  but 
may  be  shown  by  circumstantial  evidence  sufficient  to  establish 
a  prima  facie  case  of  an  agreement  to  commit  the  crime.  (People 
▼.  Stokes,  205.) 

64.  Order  of  Proof  of  Declaration  and  Conspiracy — ^Discretion  of 
Court — Code  Provision  not  Mandatory. — The  order  in  which  the 
proof  of  the  declaration  of  the  co-conspirator  and  of  the  existence 
of  the  conspiracy  may  be  admitted  rests  largely  in  the  discretion  of 
the  trial  court,  which  may  permit  the  declaration  to  be  first  proved, 
nnder  a  proposal  of  the  prosecution  to  supply  proof  of  the  con- 
spiracy to  rob.  The  provision  of  subdivision  6  of  section  1870  of 
the  Code  of  Civil  Procedure  allowing  proof  of  the  act  or  declaration 
of  a  conspirator,  after  proof  of  the  conspiracy,  is  not  mandatoiy. 
(Id.) 

65.  Evidence  Tending  to  Show  Conspiracy — Question  for  Jury — 

Instruction — Conclusiveness  of  Verdict. — ^Where  all  the  evi- 
dence bearing  upon  the  question  of  the  alleged  conspiracy  tends 
to  prove  it,  its  existence  is  a  question  of  fiact  for  the  determination 
of  the  jury;  and  where,  under  proper  instructions  as  to  the  effect 
of  reasonable  doubt  on  that  question,  the  jury  found  that  the  agree- 
ment of  the  conspirators  to  rob  was  made,  its  verdict  is  eondnslYe 
of  that  fact.     (Id.) 

66.  Dual  Function  of  Evidence  of  Conspiraoy — Gun/r  of  Defend- 
ant.— The  evidence  of  the  independent  facts  and  circumstances 
which  show  the  conspiracy  to  rob  may  at  the  same  time  supply  evi- 
dence tending  to  prove  the  guilt  of  the  defendant  on  trial;  but  the 
fact  that  it  performs  such  dual  function  is  no  reason  for  excluding 
tt.     (Id.) 

67*  EXISTBNGB    OF   MONBY    BOBBED— KNOWLEDOB   BY    OnB    CONSPIRATOB 

Imfutablb  to  Auu — ^The  existence  of  the  conspiracy  to  rob  tho 
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prosecuting  witness  being  proYed,  the  knowledge  of  one  of  the  eoii- 
spiratora,  however  acquired,  that  he  had  a  large  sum  of  monej,  if 
acquired  at  anj  time  before  the  consummation  of  the  crime,  was  im- 
putable to  all  of  the  conspirators,  including  the  defendant  on  triaL 
(Id.) 

68.  Impeaching  Evidxkgk— Foundatiok  not  Laid. — Witnesses  for  the 
prosecution  cannot  be  impeached  bj  their  efvidenee  given  on  a  for- 
mer trial  where  no  foundation  was  laid  for  such  impeachment  as 
required  in  section  2052  of  the  Code  of  dvil  Procedure.     (Id.) 

59.  Admission  by  Defendant  not  Amountino  to  Conivssion — ^Pbb- 
UMiNAAT  Pboov  NOT  B£QUiSED. — An  admisslon  made  bj  the  de- 
fendant in  conversation  with  the  sheriff  while  in  custodj,  not  involv- 
ing a  confession  of  the  crime,  which  was  negatived  hj  him,  but 
tending  in  connection  with  other  facts  proved  to  show  his  goilt, 
was  admissible  in  evidence  against  him,  without  anj  preliminazj 
proof  that  the  admission  was  voluntarilj  made.     (Id.) 

•0.  Erbob  not  Apfectino  Substantial  Bights^ — An^  error  in  the  ad- 
mission of  evidence  or  in  anj  ruling  of  the  court,  not  appearing  to 
affect  the  substantial  rights  of  the  defendant,  must  be  disr^arded. 
(Id.) 

6L  Delay  in  Passing  Sentence — PosTPONsicENT-^nBisDicnoH  vov 
Lost. — The  delaj  in  passing  sentence  upon  the  defendant  at  the 
time  fixed  therefor,  and  the  postponement  thereof  for  thirtj-five 
dajs,  shows  no  loss  of  the  jurisdiction  of  the  eourt  to  pronounee 
sentence.     (Id.) 

02.  Judgment  ov  Sentence  No  Pabt  ov  Trial. — ^Pronouncing  judg- 
ment, which  is  the  formal  declaration  of  sentence,  is  not  the  trial, 
nor  any  part  thereof,  within  the  meaning  of  section  13y  article  I 
of  the  constitution.     (Id.) 

68.  End  or  Trial — ^Veedict. — The  trial  ended  with  the  announcement 
of  the  verdict  of  the  jury  upon  the  issue  of  fact  submitted  to  it  for 
its  decision.     (Id.) 

64.  Bobbeby — Support  ov  Vebdict — Convligtinq  Evidengb — ^Fobcb  and 
Fear. — ^Upon  a  prosecution  for  robbery,  where  the  evidence  is  con- 
flicting as  to  the  identity  of  the  defendant,  the  jury  are  the  sole 
judges  of  the  credibility  of  the  witnesses  and  the  weight  of  the 
conflicting  evidence;  and  where  the  complainant's  description  of 
the  occurrence  up  to  the  time  of  the  delivery  of  her  purse  to  her  as- 
sailant shows  that  it  was  delivered  through  force  and  fear,  the  tak- 
ing  involved  the  crime  of  larceny,  but  embodies  every  element  of  the 
crime  of  robbery.     (People  v.  White,  329.) 

65.  Motive — ^Bobbery  and  Rape — ^Instruction — ^Pbesumption. — Where 

the  evidence  indicates  a  motive  and  intent  to  commit  both  robbery 
and  rape,  and  the  court  instructed  the  jury  that  if  the  assault  was 
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tot  the  purpose  of  rape,  and  if  there  mts  no  intent  to  rob,  and  no 
taking  of  the  purse  hj  force  or  fear,  the  defendant  should  be  ac- 
quitted,  it  must  be  presumed  that  the  jury  did  its  dntj  in  heeding 
the  instruetion.    (Id.) 

M.  QuxsTiONs  ov  FAOP-<k)N0LU8ivx  Dbtbbuination. — The  eredibility 
of  the  complaining  witness  and  the  preponderance  of  the  evidence, 
and  also  what  intent  and  motive  were  established  bj  the  evidence 
were  questions  of  fact,  whieh  were  conclusively  determined  by  the 
superior  court  in  denying  the  motion  far  a  new  trial,  and  cannot 
be  considered  by  the  appellate  court.     (Id.) 

07.  Instbuoiions  not  CoNVLiorxNO  as  to  Ihtknt  and  Monvx. — ^The 
instruction  dealing  with  the  hypothesis  of  intent  to  commit  rape 
without  intent  to  rob  did  not  conflict  with  another  instruction  deal- 
ing with  the  hypothesis  of  robbery,  notwithstanding  an  assault  may 
have  been  made  for  some  other  purpose  or  motive.     (Id.) 

68.  Inapplioabli  Biqubsts. — Instructions  given  to  the  jury  must 
always  be  adapted  to  the  evidence  and  circumstances  of  the  case 
on  trial,  and  requests  for  instructions  by  the  defendant  which  were 
inapplicable  thereto  were  properly  refused.     (Id.) 

69.  Ihpbopsb  Rbmark  bt  Distbiot  Attobnet — Statbmbnt  Cdtsidb 
OF  Beoobd— QnzsTioN  NOT  Pbesented  to  Tbial  Coubt. — ^An  im- 
proper remark  by  the  district  attorney  as  to  matter  outside  of  the 
record  is  not  ground  of  reversal,  where  the  attention  of  the  court 
was  not  called  to  the  matter  at  the  time,  and  no  opportunity  was 
given  to  the  trial  court  to  correct  the  abuse,  where  the  effect  of 
the  remark  could  have  been  removed  by  an  instruction  to  the  jury 
to  disregard  it.     (Id.) 

70.  Failubb  to  Bxqxtxst  Instbuctions. — The  failure  of  the  court  to 
instruct  the  jury  upon  any  proposition  deemed  essential  by  the  de- 
fendant is  not  to  be  regarded  as  error  unless  the  defendant  made 
a  request  for  said  instruction.     (Id.) 

71.  Ceiminal    Pbopobal    bt    Defendant    to    Pbosboution — ^Wbittin 

Statement — ^Bioht  of  Cboss-examination  not  iNVAnra^ — ^The 
fact  that  the  prosecutrix  was  allowed  to  give  a  written  rather  than 
an  oral  statement  of  a  criminal  proposal  made  to  her  by  the  de- 
fendant at  the  time  of  the  assault  was  not  an  invasion  of  the  right 
of  cross-examination.     (Id.) 

72.  Double  View  of  Pbemisbs — Absence  of  Judge — Waivxb  of  Ob- 
jection.— ^The  absence  of  the  judge  from  a  first  view  by  the  jury 
of  the  premises  where  the  alleged  robbery  was  committed  was  erro- 
neous, but  where  the  jury  was  properly  instructed  and  there  waa 
no  timely  objection  to  his  absence,  and  where  the  judge  fully  in- 
structed the  jury  to  disregard  all  impressions  received  upon  the  first 
liew,  and  another  view  was  taken  in  the  presence  of  the  judge 
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without  objection,  there  was  no  ground  for  granting  a  new  trial 
by  reason  of  the  absence  of  the  judge  during  the  first  view.     (Id.) 

78.  Indictment — ^Validity — Disqualification  of  Grand  Jurors. — ^Tbe 
validity  of  an  indictment  is  not  affected  by  the  fact  that  one  of 
its  members  was  qualified  because  he  had  served  in  and  been  dis- 
charged as  a  juror  in  the  superior  eourt  within  one  year,  nor  by 
the  fact  that  two  others  were  disqualified  because  they  were  not 
assessed  upon  the  last  assessment-roll  of  the  eounty.  (Kitts  ▼. 
Superior  Court  of  Nevada  County,  462.) 

74.  Construction  of  Pknal  Code — Disqualification  of  Qrand  Juboks 
— Grounds  of  Motion  to  Set  Aside  Indictment. — The  disqualifica- 
tions of  individual  grand  jurors  are  those  prescribed  in  section  896 
of  the  Penal  Code,  and  do  not  include  the  disqualifications  of  jurors 
generally  urged  in  this  case,  and  prescribed  in  the  Code  of  Civil  Pro- 
cedure; and  under  the  maxim  *'Expre8sio  unitu  ett  excluaio  ol- 
terius,"  it  seems  the  conclusion  is  warranted  that  a  motion  to  set 
aside  an  indictment  under  section  995  of  the  Penal  Code  for  dis- 
qualification of  individual  grand  jurors  is  limited  to  the  grounds 
specified  in  section  896  of  that  code.     (Id.) 

75*  Nature  of  Grand  Jury — Db  Jure  Body — Disqualified  Gbluii) 
Jurors  Acting  Under  Color  of  Bight — Proceedings  not  Yitiatbd. 
The  grand  jury  is  a  de  jure  body  created  by  the  constitution;  and 
one  who,  having  been  regularly  summoned  and  impaneled  as  a  grand 
juror,  and  who  exercises  the  duties  thereof,  though  thereafter  dis- 
covered to  be  disqualified  by  some  provision  of  law,  serves  under  color 
of  right;  and  "upon  principles  of  policy  and  justice,"  his  acta  in 
such  capacity  should  not  be  held  to  invalidate  the  whole  jury  or  an/ 
proceedings  had  by  it  in  which  he  participated.     (Id.) 

76.  Eegular    Number  Impaneled — Sole    Objection  to    Number. — ^If 

the  requisite  number  of  grand  jurors  have  been  regularly  summoned 
and  impaneled  in  the  first  instance,  no  objection  to  number  can 
thereafter  be  urged  to  question  the  validity  of  an  indictment,  ex- 
cept where  it  may  appear  that  twelve  of  such  jurors  have  not  con* 
curred  in  finding  it.     (Id.) 

77.  Prohibition — ^Validity  of  Indictment. — ^Whatever  ground  of  criti- 

cism may  be  urged  against  an  indictment  under  a  general  or  special 
demurrer,  where  it  attempts  to  set  forth  a  public  offense,  its  validity 
cannot  be  questioned  under  a  petition  for  prohibition  addressed  to 
the  jurisdiction  of  the  eourt.     (Id.) 

78.  State  Reform  School — Improper  Commitment  of  Adult — Habeas 

Corpus. — Only  minors  between  the  ages  of  eight  and  eighteen,  when 
found  to  be  incorrigible,  can  be  committed  to  the  Whittier  State 
Beform  School.  Where  an  adult  female  has  been  committed 
thereto,  as  being  incorrigible,  she  must  be  discharged  upon  wxit  of 
habecLS  corpus.     (Ex  parte  Wood,  471.) 

866  Habeas  Corpus. 


DiVOBCB.  811 

DAMAGES.    Bee  Contract,  6,  17 ;  Eminent  Domain,  11 ;  TtJae  Lnprison- 
r:  ment,  1,  5,  6,  8,  12,  13;  Negligence,  4,  11. 

DEED. 

I  Ck)NDinoNs — ^Wajveb  or  FoBnerrxTBS— Gbants  Withodt  Bbstbiotion. 

A  forfeiture  provided  for  in  a  deed  upon  breach  of  eonditiona  or 
r  restrictions  against  the  carrying  on  of  specified  business  thereon  is 

waived  by  grants  of  adjoining  portions  of  the  tract  bj  the  same 
i  grantor,     containing    no    conditions    or    restrictions.     (Brown    t. 

Wrightman,  391.) 

^  See  Community  Property,  1,  8;  Ejectment,  2,  8* 


DIVOBCB. 

1«  Aditltebt — ^EvmsNCB— Ck)OD  Chabacteb  of  Detkndant. — ^Ib  m- 
tlon  for  divorce  on  the  ground  of  adultery  of  the  defendant,  the 
character  of  the  defendant  is  not  in  issue,  and  the  court  properly 
refused  to  admit  evidence  of  her  good  character,  where  her  good 
character  as  a  witness  had  not  been  impeached.  (Van  Horn  ▼. 
Van  Horn,  719.) 

8.  Good  Character  or  Corespondent. — The  corespondent  named  with 
whom  the  adultery  was  charged  is  not  a  party  to  the  action,  and 
where  he  had  not  been  impeached  as  a  witness,  evidence  of  the  excel- 
lence of  his  character  was  properly  rejected.     (Id.) 

8.  Custody  of  Minors — Discretion. — ^Where  the  only  minor  was  a 
boy  fifteen  years  of  age,  and  the  defendant  was  adjudged  guilty 
of  adultery,  the  court  had  discretion  to  award  the  custody  of  the  boy 
to  his  father.  Such  custody  is  always  a  matter  vdthin  the  discre- 
tion of  the  trial  court;  the  contention  that  the  excluded  evidence  of 
good  character  should  have  been  received  on  that  question  has 
but  little  merit.     (Id.) 

4.  BuLiNO  OF  Trial  Coitrt  Bsjectino  Evidence — Objection  Iic- 
KATEKiAL. — The  ruling  of  the  trial  court  in  rejecting  evidence  will 
be  upheld  on  appeal,  if  correct,  whether  the  ground  on  which  it  was 
based  was  stated  in  the  objection  as  to  the  evidence  or  not.     (Id.) 

5.  iNTERIiOCUTORY  JUDGMENT — DISPOSITION  OF  HOMESTEAD  ON  SEPABATB 

Property — Jurisdiction. — ^Where  the  complaint  by  the  husband 
for  divorce  alleged  the  selection  of  a  homestead  on  the  separate 
property  of  the  husband  therein  described,  the  court  had  juris- 
diction, and  it  was  its  duty,  under  section  131  of  Civil  Code, 
at  the  time  of  the  hearing  and  granting  of  the  interlocutory  judg- 
ment that  plaintiff  is  entitled  to  a  divorce,  to  hear  and  determine 
the  issue  tendered  as  to  the  title  to  the  homestead  property,  and 
to  include  in  the  interlocutory  judgment  an  assignment  of  the 
homestead  to  the  husband,  as  its  former  owner,  in  pursuance  of 
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tions  146  and  147  of  the  CivU  Code.     (John  ▼•  Superior  Court  of 
Lob  Angeles  County,  262.) 

6.  BiOHT  TO  Final  Judgmsnt — ^Death  or  PLAiNnrr  Fxnbino  Mo- 
tions.— ^Where,  after  the  lapse  of  the  year  without  appeal,  the 
pUdntifl  properlj  moved  for  a  final  judgment,  the  death  of  the 
plaintiff  pending  the  disposition  of  the  motion  and  of  eonnter- 
motions  of  the  defendant  relating  to  the  question  of  property  righti 
did  not  impair  the  power  of  the  court  to  render  final  judgment 
for  the  plaintiff,  under  the  express  proTisions  of  section  132  of  the 
Ciyil  Code  and  of  section  669  of  the  Code  of  Civil  Proeedure.    (Id.) 

See  Husband  and  Wife,  1. 
DBAINAGE  DISTRICT.    See  Eminent  Domain. 

EJECTMENT. 

L  Unpatented  Mining  Claiics — Isbxtxs — ^Plkadino — FiNDiNoa — As- 
TACK  UPON  Plaintiff's  Deraionmknt  —  Fobfettube  —  Reloca- 
tion.— In  an  action  of  ejectment  for  unpatented  lode  mining 
elaims,  where  the  complaint  tendered  the  usual  issues  as  to  owner- 
ship, right  of  possession  and  ouster,  the  defendants,  upon  issues 
joined  thereupon,  were  entitled  to  make  any  proof  which  would  de- 
feat the  plaintiffs'  title,  and  maj  introduce  testimony  assailing 
plaintiffs'  deraignment  of  title,  without  pleading  it,  and  showing  a 
forfeiture  hj  failure  of  plaintiffs  to  do  annual  assessment  worik 
for  three  years,  and  a  valid  location  and  holding  by  one  of  the 
defendants  as  a  qualified  locator  without  specially  pleading  it;  and 
findings  against  plaintiffs'  deraignment  of  title,  and  establishing 
plaintiffs'  forfeiture  of  title,  and  the  validity  of  defendants'  re- 
location and  holding  upon  sufficient  evidence  cannot  be  assailed. 
(Holmes  v.  Salamanca  Gold  Min.  etc.  Co.,  659.) 

t.  Deed  Fraudulently  Obtained. — A  deed  to  the  plaintiffs,  wfaleh 
was  obtained  by  plaintiffs  fraudulently  and  wrongfully  and  surrepti- 
tiously, without  the  knowledge,  consent,  or  acquiescence  of  the 
grantor,  is  no  more  effectual  to  pass  title  to  them  than  if  it  were  a 
total  forgery,  there  being  no  principle  of  equitable  estoppel  appli- 
cable to  the  facts.     (Id.) 

8.  Undeuvebed  Deed  fbom  Cobpobation  io  Plaintiffs. — ^A  deed 
from  a  corporation  to  the  plaintiffs  which  was  never  delivered 
passed  no  title  to  them.     (Id.) 

4.  Belocation  by  One  Defendant — ^Plaintiffs'  Avebment  of  Pos- 
session BY  All  Defendants. — ^Where  the  formal  relocation  was 
made  by  one  of  the  defendants,  but  the  plaintiffs  have  made  all  da- 
fendants  parties,  and  aver  possession  by  all  of  the  defendantai  a 
finding  as  to  that  effect  is  supported.     (Id.) 
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6.  CoBFOiUTB  EziSTBNCi  OT  DEFENDANT. — ^Where  the  plaintiffs  alleged 
the  corporate  existence  of  the  corporation  defendant,  no  proof  of 
its  corporate  character  is  required.     (Id.) 

EMBEZZLEMENT.    See  Criminal  Law,  1815. 

EMINENT  DOMAIN. 

L  AoTiON  TO  Condemn  Land  fob  Deainaob  District — Second  Ap- 
peal— ^Law  of  Case. — In  an  action  to  condemn  a  strip  of  land  for 
the  use  of  a  drainage  district,  where  the  sufficiency  of  the  complaint 
and  the  question  as  to  the  constitutionality  of  the  act  under  which 
the  drainage  district  was  organized  were  determined  upon  a  former 
appeal,  such  determination  is  the  law  of  the  case,  and  those  ques- 
tions will  not  be  considered  upon  a  second  appeaL  (Laguna  Drain- 
age Dist.  V.  Charles  Martin  Company,  166.) 

i.  FoBMEB  Judgment  IN  Pbiob  Action  fob  Same  Cause — Stipulated 
Judgment  as  to  Different  Land  not  a  Bab. — ^A  former  judgment 
in  a  prior  action  for  the  same  cause  against  the  defendants'  prede- 
cessor, which  was  rendered  by  stipulation,  for  a  pipe-line  over 
different  land,  is  only  conclusive  as  to  the  land  occupied  by  the  pipe- 
line, and  is  not  a  bar  to  another  action  to  condemn  the  strip  claimed 
but  not  adjudicated  in  the  prior  action.     (Id.) 

8.  Effect  of  Stipulated  Judgment — ^Withdbawn  Claim  hot  Aban- 
doned.— "Bj  the  stipulated  judgment  for  an  easement  upon  differ- 
ent land,  the  claim  for  the  land  described  in  the  complaint  was 
in  effect  withdrawn,  and  the  judgment  can  have  no  greater  effect 
than  if  the  complaint  had  asked  for  an  easement  to  lay  the  pipe- 
line over  the  precise  location  described  in  the  judgment.  It  did  not 
have  the  effect  to  show  that  the  plaintiff  agreed  to  abandon  forever 
its  right  to  condemn  the  land  in  controversy.     (Id.) 

i.  Dbainagb  Ditoh  a  Public  Use — ^Necessity  fob  Dbainage — ^Db- 
tebmination  of  Board  Conclusive. — The  legislature  having  de- 
clared that  a  ditch  or  aqueduct  for  draining  and  reclaiming  lands  is  a 
public  use,  the  determination  by  the  board  of  trustees  of  the  drain- 
age district  as  to  the  necessity  for  draining  the  district  is  final, 
and  not  subject  to  review  by  the  courts.     (Id.) 

6.  Proof  of  Necessity  fob  Taking  Land  of  Defendant — Suppobt 
OF  Verdict. — While  the  drainage  district  is  required  to  show  by 
proof  that  the  taking  of  the  strip  of  land  claimed  from  the  defend- 
ant was  necessary  for  such  drainage,  it  is  held  that  the  evidence 
as  to  such  necessity  is  sufficient  to  support  the  verdict  for  the  plain- 
tiff.    (Id.) 

6.  Damage  to  Land  not  Taken. — Held,  that  the  question  of  damages 
to  the  parcel  of  land  not  sought  to  be  condemned  was  fairly  sub- 
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mitted  to  the  jurj  on  the  evidence,  and  that  its  finding  as  to  the 
amount  of  damage  to  such  land  is  a  t&iT  deduction  from  the  eri- 
denee.     (Id.) 

7.  Condemnation  of  Water  Bights — Instjtficient  Gomflaint — 
SPsariED  Towns  and  "Othek  Plages"  in  Ck)UNTT. — A  eomplaint 
hj  a  water  company  in  an  action  of  eminent  domain,  against  the 
owners  of  riparian  rights  to  condemn  the  same  to  public  use  for  th« 
purpose  of  supplying  two  specified  towns  "and  of  other  places  in 
said  county"  with  water,  the  term  "other  places"  is  too  indefinite  to 
embrace  either  the  whole  county,  or  any  particular  body  of  inhabi- 
tants thereof,  nor  can  those  words  be  regarded  as  surplusage;  but  the 
eomplaint  must  be  held  insu£Scient  as  seeking  the  aid  of  the  statute 
for  an  unauthorized  purpose,  and  as  being  indefinite  and  uncertain 
as  to  the  uses  for  which  the  condemnation  was  sought,  (Hereolos 
Water  Co.  ▼.  Fernandez,  726.) 

8.  Blending  oy  Lawful  and  Unlawful  Purposes. — ^Where  the  pro- 

eeeding  shows  upon  its  face  two  distinct  uses  or  purposes,  one  lawful 
and  the  other  not,  which  are  so  inseparably  blended  in  the  petition 
and  orders  as  not  to  be  severable,  it  cannot  be  sustained;  and  an 
application  to  eondemn  property  for  purposes,  part  of  which  are 
within  and  part  not  within  the  act,  will  be  bad  in  toto,     (Id.) 

9.  Terms  of  Statute — Extent  of  Use. — The  statute,  besides  allow- 
ing  water  to  be  condemned  for  public  use  in  towns,  tillages,  and 
incorporated  cities,  allows  it  to  be  condemned  in  behalf  of  canals, 
ditches,  etc.,  for  "conducting  or  storing  water  for  the  use  of  the 
Inhabitants  of  any  county,"  not  for  the  inhabitants  of  places  in 
any  county  indefinitely  described,  or  for  the  inhabitants  of  less 
than  those  of  the  entire  county.  All  may  not  enjoy  the  ose^  but 
the  use  must  be  capable  of  enjoyment  by  all.     (Id.) 

10.  CoiiPLAiNT — ^PuBUC  UsE — FINDING. — ^A  Complaint  seeking  to  eon- 

demn water  rights  for  public  use  must  state  facts  showing  that  the 
use  is  one  of  those  enumerated  in  the  statute.  A  mere  general 
averment  that  the  use  for  which  the  property  is  sought  to  be  taken 
is  a  public  use  is  insufficient;  and  the  trial  court  cannot  obviate  the 
requirement  of  pleading  by  a  finding  that  the  use  is  a  publie  nee. 
(Id.) 

11.  Measure  of  Damages — DspREaATioN  in  Value  of  Propertt. — 

The  measure  of  damages  for  the  taking  of  the  rights  of  a  riparian 
owner  for  a  publie  use  is  the  difference  in  what  the  property  was 
worth  immediately  before  the  appropriation,  and  what  it  was  worth 
affected  by  the  appropriation.  The  single  fact  to  be  determined 
is  the  depreciation  in  the  value  of  the  property  affected  by  the 
taking  away  from  it  the  water  sought  to  be  condemned,  to  be  a«- 
eertained  by  eompetent  and  proper  evidence.     (Id.) 
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EQUITY.    See  Huaband  and  Wife,  1;  Injunction;  Jud^ent,  7;  B0- 
eeiyer;  Specifio  Performance. 

ESTATES  OF  DECEASED  PEBSONS. 

1.  Sale  of  Bsal  Estate — Failusb  of  Pubchassb  to  Complt  witb 

Terms — Resale — Discretion. — ^If,  after  the  confirmation  of  a  lalc 
of  the  real  estate  of  a  deceased  person,  the  purchaser  who 
had  made  a  small  cash  payment  neglected  and  refused  to  eomply 
with  the  terms  of  sale,  the  only  reason  offered  being  that,  owing  to 
the  condition  of  the  money  market,  he  was  not  able  to  raise  the 
balance  of  the  purchase  money,  the  court  had  discretion,  upon  appli- 
cation of  the  executors,  to  set  aside  the  sale  and  order  a  resale  of 
the  property  and  the  exercise  of  its  discretion  will  not  be  disturbed 
npon  appeaL     (Estate  of  Long,  684.) 

2.  Judgment  Against  Administrators — Allowed  Claim — Statoiv 
OF  Limitations. — ^Under  section  1504  of  the  Code  of  Civil  Pro- 
cedure, a  final  judgment  recovered  against  administrators  has  only 
the  affect  of  an  allowed  claim,  which  must  be  directed  to  be  paid 
in  the  course  of  administration,  and  no  statute  of  limitations  can 
nm  against  the  judgment,  though  more  than  five  yean  have  elapsed 
from  the  date  when  it  became  final,  while  the  administration  itiU 
eontinues.     (Shively  ▼.  Harris,  513.) 

8.  Untenable  Action  bt  Administrators. — ^An  aetion  eaanot  bo  siu- 
tained  by  the  administrators  to  have  it  declared  that  a  judgment 
against  the  estate  is  barred  by  the  statute  and  is  not  a  claim  against 
the  estate.     (Id.) 

4.  Complaint    on     Judgment — Absence    of    Summons — ^Abandon- 

ment— Election  of  Bembdt — Crbditob  not  Estopped. — The  mere 
filing  of  a  complaint  npon  such  judgment  against  the  administrators 
just  before  the  expiration  of  five  years  from  the  date  of  its  finality 
is  not  the  pursuit  of  any  remedy,  and  the  principle  of  election  of 
remedy  does  not  apply  to  estop  the  plaintiff  from  claiming  under 
the  judgment  as  an  allowed  claim,  where  he  took  no  further  step 
in  the  action,  and  issued  no  summons  therein,  but  practically 
abandoned  it.      (Id.) 

5.  Invalid  Trust  Under  Will— Suspension  of  Poweb  of  Aliena- 
tion— Title  of  Heirs. — A  trust  under  the  will  of  a  deceased  per- 
son providing  for  an  absolute  continuance  thereof  for  the  period 
of  twenty-five  years  may  by  possibility  suspend  the  power  of  aliena- 
tion beyond  lives  in  being,  and  is  invalid  and  void  under  sections 
715  and  716  of  the  Civil  Code;  and  the  title  became  vested  in  the 
heirs  of  the  deceased  testator.     (Estate  of  Fay,  188.) 

6.  Distribution — Conveyance  by  Widow  to  Son. — ^Where    the    do- 

ceased  left  surviving  him  his  wife  and  two  sons,  and  the  widow, 
during  administration,  conveyed  all  of  her  interest  in  the  estate  to 
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one  of  the  eons,  her  interest  in  the  estate  vested  in  him,  regardl 
of  whether  the  property  was  commnnitj  property  or  separate  prop- 
erty, and  the  estate  was  properly  distributed  to  the  two  sons,  ae- 
eording  to  their  respective  interests  in  the  estate.     (Id.) 

T.  Probate  of  Will — Insupficiknt  Objections. — Objections  to  tha 
probate  of  a  will,  that  the  testator  had,  after  the  date  thereof,  exe- 
cuted a  general  power  of  attorney  to  his  wife,  and  believed  that 
the  will  had  been  revoked;  that  certain  provisions  and  directions 
therein  contained  were  invalid;  and  that  the  will  was  not  the  will 
of  the  testator,  without  the  statement  of  facts  to  justify  such  conela- 
sion — ^were  insufficient,  and  a  general  demurrer  thereto  was  properl/ 
sustained.     (Estate  of  Kilbom,  161.) 

S.  EiFEOT  of  Power  of  Attorney — ^Will  not  Bevoked. — The  gen- 
eral power  of  attorney  to  the  wife  of  the  testator  ceased  to  be  opera- 
tive upon  the  death  of  the  testator;  and  its  execution  could  in  no 
sense  be  given  effect  as  a  revocation  of  the  prior  duly  executed  wilL 
(Id.) 

0.  SOOPE    OF    HbARINO    on    PROBATB— DtTB    EXEOUnON— YilXDITT    OP 

Provisions* — The  court,  upon  the  hearing  of  a  petition  for  the 
probate  of  a  will,  is  called  upon  merely  to  determine  the  vaHdi^ 
of  its  execution.  The  sufficiency  or  invalidity  of  its  provisions  ean- 
aot  then  be  determined,  but  will  be  determined  when  effect  is 
sought  to  be  given  to  them.     (Id.) 

10.  Order  Granting  Letters  to  Qualified  Oorporation — Bond  not 
Bbquired. — ^An  order  granting  letters  testamentary  to  a  corporation 
named  as  coexecutor,  and  qualified  to  act  as  such  under  its  articles 
of  incorporation,  and  having  a  paid-up  capital  stock  of  $250,000, 
without  requiring  any  bond  therefrom,  was  justified,  under  the  pro- 
Tisions  of  the  act  of  April  6,  1891  (Stats.  1891,  p.  490),  where 
no  objection  was  raised  as  to  the  solvency  or  financial  responsibility 
of  such  corporation.     (Id.) 

11.  Statute  not  Special  Legislation. — ^The  fact  that  a  speeial  nn- 

dertaking  is  required  from  individuals,  and  not  from  a  corporation 
having  the  required  capital,  does  not  render  the  act  of  1891  invalid 
as  special  legislation.  The  manner  of  affording  ample  security 
to  those  interested  in  the  estate,  before  appointment,  is  the  subject 
of  general  law;  and  the  kind,  character  and  extent  of  the  security 
is  matter  for  the  legislature  to  determine.     (Id.) 

12.  Power  of  Court  to  Provide  Ample  Seourfty. — ^Where  the  seeuritr 

k  for  any  reason  insufficient,  the  court  has  general  power  to  provide 
further  security,  if  satisfied  that  the  interests  of  the  estate  de- 
mand it;  and  this  power  extends,  in  such  case,  to  requiring  ad- 
ditional security  from  a  testamentary  corporation,  in  addition  to  the 
security  arising  from  its  paid-up  capital.     (Id.) 
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c  18.  Claims — SuFnciENCY  or  Affidavit  on  Behalt  op  Claimant. — An 

:  affidavit  to  a  claim  against  the  estate  of  a  deceased  person,  made 

I.  bj  some  other  person,  acting  on  behalf  of  the  claimant,  must  state 

the  reason  whj  it  is  not  made  bj  the  claimant;  and  if  it  fails  to 
do  so,  it  is  insufficient.     (Maier  Packing  Co.  ▼.  Frej,  80.) 

« 

i  14.  Affidavit  bt  OmciAL  on  Bkhalv  op  Cobpobation. — ^An  affidavit 

to  a  claim  on  behalf  of  a  corporation  most  state  that  it  is  a  corpora- 
tion, and  the  averment  of  that  fact  shows  a  sufficient  reason  whj 
it  18  not  made  hj  the  corporation.  Where  that  fact  is  not  stated, 
the  claimant  cannot  be  assumed  to  be  a  corporation;  but  if  it  la 
stated,  the  affidavit  bj  an  official  should  show  that  the  person  act- 
ing in  its  behalf  is  an  officer  of  the  corporation  presumed  from  his 
official  position  to  have  sufficient  knowledge  of  its  affaixa.     (Id.) 

15.  Affidavit  fob  Cobpobation  bt  Otheb  Pebson^ — ^An  affidavit  on 
behalf  of  a  corporation  bj  other  than  such  official  must  contain  aver- 
ments tending  to  show,  when  he  swears  that  there  are  no  offsets  to 
his  knowledge,  that  the  nature  of  his  relation  to  the  company  ii  of 
a  character  calculated  to  place  him  in  possession  of  requisite  inf  or- 
Bnation  on  that  subject.     (Id.) 

16.  Affidavit  bt  ob  on  Bxhalf  op  Individual. — ^When  the  affidavit  is 
made  hj  an  individual  who  bases  his  claim  upon  transactions  with 
the  deceased,  the  law  imputes  to  him  knowledge  of  the  truth  of 
the  averments  made  therein.  When  made  by  another  on  his  behalf, 
the  affidavit  must,  in  addition  to  averring  that  he  has  no  knowledgo 
of  anj  offsets,  aver  facts  showing  that  he  was  in  a  position  to  know 
of  them  if  any  existed.     (Id.) 

Bee  Account,  1;  Community  Property,  8;  Statutes  of  LimitatioUp 
7,  ft. 

ESTOPPEL.  See  Agency,  9;  Corporations,  2;  Estates  of  Deceaaod 
Persons,  4;  Irrigation  District,  10;  Judgment^  ^#  ^j  Mor^ 
gages,  12;  Quieting  Title,  1. 

EVIDENCB. 

Action  to  Quiet  Title — ^United  States  Patent— Kecobd  of  <?ebti- 
nzD  Copy — Becobdeb's  Copt. — ^In  an  action  to  quiet  title,  whore 
plaintiff  deraigns  title  under  a  patent  from  the  United  States, 
a  copy  of  which,  certified  by  the  commissioner  of  the  general  land 
office,  was  recorded  in  the  proper  county,  the  record  of  such  copy 
has,  under  section  1160  of  the  Civil  Code,  prima  facie,  the  same  force 
and  effect  as  the  original  for  title  or  for  evidence  ''until  the  origi- 
nal letters  patent  be  recorded,"  and  under  section  1833  of  tlio 
6  CaL  App.— 62 
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Code  of  Civil  Procedure,  the  cop/  of  such  record  certified  by  thf 
recording  officer  is  prima  facie  evidence.     (Preston  v.  Uirsch,  485.  i 

See  Account;  Bill  of  Particulars,  8;  Boundary,  1-7;  Contract,  l, 
8-5,  7-12,  20,  21,  24,  26,  81;  Corporations,  3;  Criminal  Law,  9- 
12,  18,  21,  22,  28,  29,  30,  85,  38-41,  43-47,  50-60,  64-66;  Di- 
vorce, 1-4;  Fraud,  1,  3;  Lease,  2,  11,  14;  Mortgage,  18;  Negli- 
genee,  1,  2,  4,  8,  17,  24;  Nonsuit;  Partnership,  2,  4,  5;  Partj- 
wall^  8;  Specific  Performance,  1,  2,  5,  8,  9;  Trust. 

EXECUTION. 

1.  PBOCEEDINOS  SUPPLEMENTARY  TO  EXECUTION — ^RIGHTS  OF  ThIBD  PAR- 
TIES.— Upon  a  proceeding  supplementary  to  execution  the  judgment 
creditor  is  not  entitled  to  an  order  that  a  third  person,  who  has  re- 
ceived monej  from  the  judgment  creditor,  which  is  claimed  in  good 
faith  to  be  the  property  of  such  third  person,  shall  pay  the  same 
to  the  sheriff  to  be  applied  by  him  toward  the  satisfaction  of  the 
judgment.  The  title  of  such  third  person  cannot  be  litigated  in 
such  proceeding.     (Union  Collection  Co.  y.  Snell,  130.) 

2.  Modes  op  LmoATiNO  Tttlk  op  Thibd  Pe&son — Poweb  op  Coubt— 
Cbeditob  'b  Bill. — The  only  power  of  the  court  in  the  supplementary 
proceeding  is  to  authorize  the  judgment  creditor  to  institute  an  no- 
tion against  such  third  person  to  recover  the  money  and  to  forbid 
n  transfer  of  it  until  such  action  shall  be  prosecuted  to  judgment. 
But  the  judgment  creditor  may  also  litigate  the  question  by  a  credi- 
tor's  bill  against  such  third  person  as  claiming  under  the  judgment 
debtor.  Such  creditor's  bill  is  not  superseded  by  proceedings  sup- 
plementary to  execution.     (Id.) 

EXECUTOBS  AND  ADMINISTBATORS.    See  Estates  of  Deoeased 
Persons. 

FALSE  IMPBISONMENT. 

1.  Action  pob  False  Imprisonment — Abbxst  in  Civil  AenoN — ^Itr- 
supficient  Appidavit — Obdeb  Without  Jurisdiction. — ^An  action 
will  lie  to  recover  damages  for  false  imprisonment  under  an  order  of 
arrest  in  a  civil  action  where  the  affidavit  upon  which  the  order 
of  arrest  was  based  is  insufficient  on  its  face  to  give  the  superior 
eourt  jurisdiction  to  issue  the  order.     (Neves  y.  Costa,  111.) 

2.  Essentials  op  Affidavit — Competent  Evidence — Finding  upon 
T&iAii — ^Heabsat. — ^To  justify  an  order  of  arrest  under  section  481 
of  the  Code  of  Civil  Procedure,  competent  evidence  must  appear 
by  affidavit  of  the  plaintiff,  or  some  other  person,  such  as  to  justify 
the  court  in  making  a  finding  upon  a  trial  that  the  case  is  one 
mentioned   in   section   479    of   that   code.    If   plaintiff    does    not 
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peraonaUj  know  tiie  facts,  he  most  procure  the  affidaTlt  of  one 
who  does  personally  know  fhem.  The  order  of  arrest  cannot 
be  based  upon  hearsaj,  nor  upon  any  statement,  howeyer  posi- 
tive,  which  is  founded  upon  hearsay.     (Id.) 

8.  "Falsi  Impbisonment"  Distingxhshed  fboic  "Mauoious  Paoss- 
OUTION." — The  actions  of  "false  imprisonment  *'  and  "malicious 
prosecution"  are  quite  distinct.  The  element  of  malice  in  the 
former,  which  is  essential  in  the  latter,  can  only  be  considered 
where  exemplary  damages  are  asked  in  the  former,  and  then  only 
as  affecting  the  measure  of  damages;  and  "the  want  of  probable 
cause,"  which  is  essential  in  the  latter,  is  immaterial  in  the  former; 
while  the  necessity  of  awaiting  the  termination  of  the  action  in  the 
latter  is  not  required  in  the  former.     (Id.) 

4,  SuFTiciENOY  oy  Complaint — ^Waivzb  op  Ungkbtaintt — ^Absxnoi 
OP  PaoBABLS  Causs — SuBPLusAOX. — ^Whore  the  complaint  for  false 
imprisonment  was  sufficient  upon  general  demurrer  and  no  special 
demurrer  was  interposed  for  uncertainty,  all  mere  uncertainty  is 
waived.  Averments  that  the  defendant  acted  "unlawfully  and  with- 
out probable  cause, ' '  if  unnecessary,  may  be  treated  as  surplusage 
and  meaningless.     (Id.) 

0.  Impeisonmsnt  Apteb  Subbsndeb  bt  Bail— Yaeianci  not  Shown. 
The  fact  that  the  imprisonment  of  the  plaintiff  did  not  im- 
mediately f  oUow  the  arrest  makes  it  none  the  less  the  result  of  the 
arrest  by  the  defendant's  procurement;  and  the  fact  that  he  was 
admitted  to  bail,  and  that  the  bail  surrendered  him  into  custody, 
without  his  procurement,  only  goes  to  the  amount  of  the  damages 
Buffered,  and  does  not  show  a  variance  as  to  the  cause  of  the  im- 
prisonment.    (Id.) 

^  EviDENCB — ^Belxasi  pbom  Impbisonicent — ^TiUB  Lost  pbom  Busi- 
ness.— The  fact  that  a  person  unlawfully  imprisoned  has  been  re- 
leased and  is  no  longer  restrained  of  his  liberty  is  material  in  ascer- 
taining the  time  he  has  lost  from  his  business  by  the  detention. 

(Id.) 

7.  Mannee  and  Beason  pob  Belease. — The  manner  of  the  defend- 
ant's release  need  not  be  shown;  and  the  reason  of  the  court  for 
his  release  in  most  cases  would  be  immaterial,  and  in  some  cases 
perhaps  prejudiciaL     (Id.) 

t.  Dischabqb  on  Habeas  Corpus — ^Damages — Costs  and  Attorneys  ' 
Fees. — The  fact  that  the  plaintiff  was  discharged  on  habeas  corpus 
was  material  to  his  allegation  that  he  had  been  compelled  to  pay 
$250  for  costs  and  attorneys  *  fees  to  secure  his  release,  and  the  pro- 
eeedings  on  habeas  corpus  were  admissible  for  this  purpose.     (Id.) 

0.  Obdeb  op  Arrest  not  Pbejudigial. — The  introduction  in  evidence 
of  the  order  of  arrest  by  the  defendant  was  not  prejudicial,  where 
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the  eourt  inBtrueted  the  jury  that  the  affidairit  on  which  it  was  based 
was  insnffieient  to  jnstifjr  it.     (Id.) 

10.  BsooBD  ON  DirnoLXNT  Habeas  Oobpus — ^Exclusion — Rbgohd  not 
iDXNTiFnED— Pbbsumption  Aoainst  Ebbob. — The  rejection  of  a  rec- 
ord on  hdbea$  corpui  against  a  different  party  offered  by  defendaaty 
which  is  not  identified  nor  brought  up  in  the  record,  must  be  pre- 
sumed not  to  have  been  erroneous.    (Id.) 

IL  UNFBXjnDIGIAL  EBBOB  ON  GkOSS-KZAMINATION. — Held,  that  the 
allowance  of  certain  proper  questions  asked  by  defendant  on 
examination  of  the  plaintiff  was  not  such  prejudicial  error  as  to 
justify  the  rerersal  of  a  judgment  otherwise  properly  rendered. 
(Id.) 

12.  DAiiAon  Bboovxbablb — Gbnbbal  and  Spbcial  Dasiaqes.^ — In  an 
action  for  false  imprisonment,  the  plaintiff  may  recover,  as  general 
damages,  compensation  for  physical  inconvenience,  mental  suffering, 
and  humiliation  of  mind  incident  to  the  false  arrest,  and  where  ex- 
pense for  litigation  in  the  habeas  eorput  proceedings  were  specially 
pleaded  they  are  recoverable.     (Id.) 

18.  Waivxb  or  Ungebtaintt  as  to  Special  Damages. — No  special  de- 
murrer having  been  interposed,  any  objection  as  to  want  of  certainty 
in  the  allegation  of  special  damages  is  waived;  and  the  court  prop- 
erly admitted  evidence  thereof,  and  properly  instructed  the  jury  as 
to  the  law  of  special  damages.     (Id.) 

14,  Pbopeb  Bulinos  as  to  Instructions. — Held,  that  the  instructions 
given  for  the  plaintiff  properly  presented  the  law  applicable  to  the 
case,  and  that  instructions  requested  by  the  defendant,  which  were 
inapplicable  to  the  evidence,  or  which  were  erroneous  or  wiiali^a^iiiii^^ 
were  properly  rejected.     (Id.) 

FALSE  PRETENSES.    See  CMminal  Law,  27-30. 
FINBINGS.    See  Mortgage,  1-0. 

FRAUD. 

1.  AonoN  FOB  Ck)NVEBsiOK  Or  Goods — Pleadino — Fraudulent  Saxa  not 
Alleged— Inadmissible  Evidence. — In  an  action  for  conversion, 
in  which  the  complaint  merely  alleges  the  conversion  by  defend- 
ant of  lumber  belonging  to  the  plaintiff,  where  it  appears  in  proof 
that  the  property  was  sold  by  plaintiff  to  a  third  party  not  made 
defendant,  and  that  such  third  party  sold  the  same  to  the  defend- 
ant to  pay  a  pre-existing  debt,  and  no  facts  are  alleged  constituting 
the  fraud  of  such  third  person  in  procuring  the  property  from 
plaintiff  through  false  representations,  or  showing  a  rescission  of 
the  sale  for  such  fraud,  or  that  defendant  purchased  with  kaowl- 
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FBAXTD  (Continaed). 

edge  of  tb«  fraud,  the  eourt  erred  in  admitting  evidenee  of  aaj 
fraudulent  purehaie  vitiating  the  title  of  euch  third  paiijy  m 
against  the  defendant's  title.  (Virginia  Timber  and  Lumber  Oo. 
▼.  Glenwood  Lumber  Co.,  256.) 

8.  Tbansfeb  fob  Pbb-existino  Debt— Yaluablb  Ck>NsiDERATioK— ISb- 
BONEons  Instructions. — Bj  the  law  of  this  state,  a  transfer  of 
personal  property  in  consideration  of  a  pre-existing  debt  is  a  trans- 
fer for  a  valuable  consideration.  Where  there  was  no  evidence  that 
the  transferee  thereof  for  such  debt  had  any  knowledge  of  a  prior 
fraudulent  transfer  from  the  plaintiff,  instruction  that  a  pre-exist- 
ing debt  is  not  a  sufficient  consideration  to  warrant  the  person  so- 
euring  the  property  to  hold  it  as  against  the  right  of  the  person 
from  whom  the  property  was  obtained  by  fraud  in  the  purchase, 
and  that  the  crediting  of  its  value  on  the  pre-existing  debt  would 
not  make  the  second  transferee  an  innocent  purchaser  for  ^ne, 
were  erroneous.     (Id.) 

t.  FRAtTDXTLENT  GONVETANCB — ^HUSBAND  AND  WiFX — SUPPORT  OP  FtN1>- 

INGS. — In  an  action  by  a  wife  to  have  her  title  quieted  against  judg- 
ment creditors  of  the  husband,  who  are  selling  his  property  under 
execution,  where  the  court  finds,  upon  sufficient  evidence,  that  on 
the  day  on  which  their  judgment  was  rendered,  he  transferred  prop- 
erty purchased  with  community  funds  in  a  large  sum  to  the  wife,  for 
a  nominal  sum,  and  had  the  deed  recorded  in  her  name,  with  intent 
to  hinder  and  defraud  the  judgment  creditors  of  the  husband,  the 
findings  in  their  favor  will  not  be  disturbed.  (Bekins  v.  Dieterle^ 
690.) 

i.  Fraudulent  Intent — Other  Pbopertt  Immaterial. — Where  fraud- 
ulent intent  is  found  upon  sufficient  evidence,  the  conveyance  is 
void  as  to  existing  creditors,  and  the  question  whether  the  debtor 
has  other  property  is  immateriaL     (Id.) 

HABEAS  GOBFUS. 

JL  Oonviction  upon  Plea  op  Ouiltt  op  Burolart  nr  First  Deorxi-^ 
Determination  op  Decree — ^Jurisdiction — Presumption. — ^Upon 
a  petition  for  habeas  corpus  the  attack  upon  a  judgment  of  con- 
viction in  the  superior  court  upon  a  plea  of  guilty  of  burglary  in 
the  first  degree  is  collateral,  and  every  intendment  is  in  favor 
of  the  judgment.  Though  it  seems  that,  in  such  case,  no  sub- 
stantial right  of  the  defendant  would  bo  invaded  by  failure  of  the 
eourt  to  determine  the  degree,  yet  the  only  question  upon  habeoi 
corpus  is  as  to  the  jurisdiction;  and  if  it  be  supposed  necessary 
that  the  eourt  should  determine  the  degree,  it  must  be  presumed, 
where  the  record  does  not  affirmatively  show  the  contrary,  that 
the  eourt  determined  the  degree  upon  sufficient  evidence  notwith- 
the  plea.     (Ex  parte  Haase,  541.) 
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HABEAS  CORPUS  (Continued). 

8.  Two  COMMITMXNTS  FBOM  JUSTIOI  COUST — SlNOLB  CHABOK  OP 
P£TIT    LABOENY — ^VOID    CUMXTLATIVX    COMMITICSNT—PBESUMPTIONS 

NOT  Indulged. — ^Where  two  eumulative  commitments  of  six  months 
each  on  two  judgments  were  made  in  the  justice's  court  on  what 
appears  to  be  but  one  charge  of  petit  larcenj,  there  being  nothing 
in  the  record  to  show  the  contrary,  no  presumption  can  be  indulged 
in  favor  of  the  regularity  of  the  proceedings  in  the  justice's  courts 
and  it  cannot  be  presumed  that  there  were  two  complaints  identical 
in  their  averments,  but  constituting  two  distinct  crimes,  to  support 
the  second  commitment.  It  must  be  deemed  void;  and  at  the  ex- 
piration of  the  first  sentence  of  six  months,  the  defendant  is  en- 
titled to  be  discharged  on  habeas  corpus.    (In  re  Narraa^  103.) 

See  Contempt,  1;  Criminal  Law,  1,  18,  78. 
HOMESTEAD.    See  Divorce,  S. 

HUSBAND  AND  WIFE. 

1.  Action  fob  Maintenance — Equtft  Case — Ordeb  fob  Allowavgb 
Pending  Suit — Appeal — Jubisdiction  op  Supbbmb  Ooubt — ^Tbans- 
PEB. — One  who  has  a  cause  of  action  for  divorce  may,  without  suing 
for  a  divorce,  maintain  a  separate  cause  of  action  for  maintenance, 
addressed  to  the  equity  jurisdiction  of  the  superior  courL  An 
appeal  from  an  order  granting  an  allowance  pending  such  action 
should  be  taken  directly  to  the  supreme  court.  When  taken  to 
this  court,  it  cannot  be  dismissed,  but  must  be  transferred  to  the 
supreme  court  under  section  4  of  article  YI  of  the  constitution. 
(Hiner  v.  Hiner,  546.) 

8.  Desertion — ^Usb  by  Wipe  op  Husband's  Monet  fob  Suppose- 
Action  fob  Becovebt  not  Maintainable. — A  husband  is  bound  to 
support  his  wife,  and  where  he  has  deserted  her  without  just  cause, 
and  provides  her  with  no  means  of  support,  she  is  entitled  to  use 
the  money  of  the  husband,  which  comes  lawfully  in  her  hands,  with 
which  to  provide  herself  with  the  necessaries  of  life,  and  in  such 
ease  equity  and  good  conscience  will  not  permit  the  husband  to  re- 
cover the  money  from  her  as  had  and  received  to  his  use.  (Whittle 
▼.  Whittle,  696.) 

8.  Tbial — Pleadings  Missing  prom  Files — Pbacticb. — Where  at  the 
trial  the  pleadings  are  missing  from  the  files,  the  correct  practice 
would  be  either  to  find  the  originals,  or  supply  copies.  Where  they 
appear  in  the  record,  no  injury  appears  in  causing  the  trial  to  pro- 
ceed without  their  presence.     (Id.) 

4.  Action  for  Money  Had  and  Received — Statute  of  Limitations. — 
An  action  for  money  had  and  received  dates  only  from  receipt 
of  the  money,  and  the  fact  that  it  was  received  upon  a  note  since 
outlawed  cannot  affect  the  statute  of  limitations.     (Id.) 
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HUSBAND  AND  WIFE  (Continued). 

6.  Non  Payable  to  Husband  and  Wife — Suit  by  Husband— Db- 
TONSE — Payment  to  Wipe — Former  Judgment  not  a  Bar. — Where 
the  note  was  payable  to  both  husband  and  wife,  and  in  a  former  euit 
thereon  by  the  husband  to  collect  the  note,  in  which  the  wife  was 
made  a  defendant,  a  defense  hj  the  payee  that  he  had  paid  the  note 
to  the  wife  as  one  of  the  payees,  in  which  judgment  was  given  to 
the  wife,  such  former  judgment  cannot  constitute  a  bar  to  an  action 
by  the  husband  against  the  wife  for  money  had  and  received.     (Id.) 

8.  Equitable  Defense  to  Money  Had  and  Beceived. — The  general 
principle  is  that  in  an  action  of  money  had  and  received  the  de- 
fendant may  show  any  facts  that  entitle  him  to  retain  the  money 
on  legal  or  equitable  ground,  and  if  the  right  of  the  defendant  to 
retain  the  money  is  equal  to  that  of  the  plaintiff,  the  defendant 
must  prevaiL  In  an  action  by  the  husband  against  the  wife  for 
money  had  and  received,  it  was  error  to  refuse  to  allow  her  to  prove 
in  defense  that  the  husband  had  willfully  deserted  her,  without  just 
cause,  and  that  the  money  received  was  necessarily  expended  bj  her 
for  the  necessaries  of  life.     (Id.) 

Bee  Agonal  12;  Community  Property;  Divorce;  Praud,  K 

INJUNCTION. 

1.  Preliminary  Order — ^Purpose — Merits  not  Involved. — A  prelim- 
inary injunction  is  granted  before  a  hearing  on  the  merits  has  been 
had,  and  its  purpose  and  sole  object  is  to  preserve  the  subject  in 
controversy  in  its  then  existing  condition,  and,  without  determining 
any  question  of  right,  merely  to  prevent  a  further  perpetration  of 
wrong  or  the  doing  of  any  act  whereby  the  right  in  controversy 
may  be  materially  injured  or  endangered  until  a  full  and  deliberate 
investigation  of  the  case  is  afforded  to  the  party.  Cases  are  not 
tried  on  their  merits  on  pleadings  and  affidavits.  (Knight  ▼. 
Cohen,  296.) 

2.  Controverted  Bight  as  to  Pipe-line — Destruction  of  Bight — 
Discretion. — Where  the  defendant  admits  the  existence  of  a  pipe- 
line used  by  plaintiff  as  a  trustee  for  other  owners  of  lands  ir- 
rigated thereby,  to  be  used  by  plaintiff  on  his  own  lands  and  those 
of  other  beneficiaries  in  trust  for  irrigation  and  domestic  use,  and 
the  plaintiff  asserts  a  user  adverse  to  defendant  for  more  than 
six  years,  and  defendant  claims  that  it  existed  under  her  license, 
which  has  been  revoked,  for  the  court  to  have  allowed  the  destruction 
of  the  rights  claimed  by  plaintiff  preliminary  to  a  hearing  on  the 
merits  by  regular  trial  in  court  would  have  been  an  abuse  of  dis- 
cretion.    (Id.) 

t.  Appeal — ^Bestrainino  Obder — Merger  in  Preliminary  Injunc- 
tion.— It  seems  that  an  appeal  will  not  lie  from  an  order  denying 
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INJUNCTION  (Continued). 

A  motion  to  dissolve  a  restraining  order,  or  from  an  order  denying 
a  motion  to  discharge  the  same.  Upon  the  hearing  of  the  order 
to  show  eanse  why  a  preliminary  injunction  should  not  be  granted, 
the  restraining  order  falls  with  a  denial  of  the  injunction^  and  is 
merged  in  it  if  granted.     (Id.) 

4.  Preliminary  Injunction — Iaujt  of  Continuancb — Construction 
or  Amendment  to  Code. — The  amendment  of  1895  to  section  527  of 
the  Code  of  Civil  Procedure,  fixing  the  limit  of  twelve  months  be- 
yond which  a  preliminary  injunction  will  cease  to  operate  if  certain 
conditions  do  not  exist,  applies  equally,  whether  the  injunction  is 
granted  after  notice  or  ex  parte,  and  involves  no  question  of  remedy 
by  appeal,  or  of  re$  adjudicaicL  At  the  expiration  of  the  twelve 
months,  if  the  conditions  stated  do  not  apply,  the  injunction  be- 
eomes  inoperative  and  the  parties  beneficially  interested  are  en- 
titled to  have  the  court  so  declare.  (German  Savings  and  Loan 
Society  v.  Aldrich,  215.) 

6.  Proper  Exercise  ov  Jurisdiction. — It  is  a  proper  exercise  of  the 
court's  jurisdiction  to  ascertain  and  find  the  facts  as  to  the  oon- 
ditions;  and  declare  by  its  order  that  the  injunction  is  no  longer 
in  force,  if  the  facts  warrant  such  deduction.  The  only  thing  be- 
fore the  court  is  the  ascertainment  of  the  facts  upon  which  the 
right  depends.     (Id.) 

6.  Dissolution  or  Temporary  Order— Abortivx  Appeal — ^Appkal 
ntOM  Judgment  upon  Demurrer. — ^A  notice  of  appeal  from  an  oi^ 
der  denying  plaintiff's  motion  for  a  temporary  injunction,  where 
the  record  shows  that  the  temporary  injunction  was  granted,  la 
abortive  as  an  appeal  from  an  order  dissolving  the  same;  but 
where  a  general  demurrer  to  the  complaint  was  sustained,  and  final 
judgment  was  rendered  thereon,  from  which  an  appeal  ia  taken, 
it  is  immaterial  whether  or  not  an  appeal  was  intended  to  be  taken 
from  the  order  dissolving  the  temporary  injunction,  because,  if  the 
facts  stated  are  insufScient  under  the  general  demurrer  to  warrant 
final  relief,  they  are  insufficient  to  warrant  the  continuance  of  the 
temporary  restraining  order.     (Bishop  v.  Owens,  83.) 

T.  Insufficient  Complaint  for  Injunction — General  Conclusions. 
A  complaint  for  an  injunction  which  does  not  state  facts  sufficient 
to  determine  how  plaintiff's  property  will  be  permanently  injured 
by  the  acts  complained  of,  and  which  states  merely  general  eon- 
elusions  as  to  multiplicity  of  suits  and  irreparable  injury,  not 
warranted  by  any  pleaded  facts,  does  not  state  facts  sufficient  to 
eonstitute  a  cause  of  action  for  equitable  relief  to  enjoin  the  acts 
complained  of.     (Id.) 

8,  Suspension  of  Ladders  and  Falub  with  Bopes  Attached  from 
Adjoining  Building — Easement. — When  the  acts  complained  of 
eonsist  in  the  suspension  of  ladders  and  falls  with  ropes  attached 
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INJUNCTION  (Continued). 

from  an  adjoining  bnildingy  over  and  above  plaintiff's  roof,  and 
the  complaint  fails  to  state  the  purpose  thereof  or  to  show  how 
the  continuation  thereof  would  injure  plaintiff's  property,  the  mere 
averments  that  the  continued  trespass  "will  ripen  into  a  right  and 
easement  on  plaintiff's  propertj"  and  will  ''constitute  and  ereate 
an  obstruction  to  the  free  and  peaceable  use  of  the  aforesaid  prop- 
erty"  are  only  the  conclusions  of  the  pleader.     (Id.) 

9.  Reason  Assionsd  bt  Coubt  Below — ^Damnum  Absque  Injtjbia. — 
Where  it  cannot  be  determined  from  the  complaint  whether  or  not  the 
alleged  acts  are  excusable  under  the  rule  of  damnum  absque  injuna, 
applied  by  the  court  below,  and  the  facts  pleaded  do  not  amount 
to  a  conjecture  a«  to  the  purpose  of  the  acts,  we  are  not  concerned 
with  that  particular  reason  assigned  by  the  court  for  its  ruling. 
It  is  sufficient  that  the  ruling  sustaining  the  demurrer  was  correetb 
(M.> 

See  Appeal,  1. 

INSTBUCTION.    See  Contract,  82;  Criminal  Law,  24*20,  66,  67-70| 
Fraud,  2;  Negligence,  7,  18,  21-23. 

INSURANCB. 

1.  Life  Insurance — Unpaid  Premium — FoRrErruBE  of  Pouct— Lni- 
ITATION  OF  Authority  to  Waive — ^Knowledge  of  Assueed. — ^Where 
a  policy  of  life  insurance  provided  that  the  failure  to  pay  any 
premium  when  due  would  render  the  policy  void,  and  that  none 
of  its  terms  can  be  varied  or  modified,  nor  any  forfeiture  waived,  or 
premiums  in  arrears  received,  except  by  agreement  in  writing,  signed 
by  either  the  president,  vice-president,  secretary,  or  actuary,  whose 
authority  for  this  purpose  will  not  be  delegated,  and  that  no  other 
person  has  or  will  be  given  such  authority,  such  limitation  of  au- 
thority is  valid,  and  the  assured  is  chargeable  with  knowledge  of  its 
terms.     (Cayford  v.  Metropolitan  Life  Ins.  Co.,  715.) 

2.  Deuvebt  of  Receipt  to  Local  Solicitob— Unauthobized  Exten- 
sion OF  TiiCE. — The  delivery  of  a  receipt  to  a  local  solicitor  to  collect 
the  premium  when  due  confers  upon  him  no  power  to  extend  the 
time  for  payment  of  the  premium  when  due,  or  to  waive  a  forfeiture 
resulting  from  nonpayment  thereof  when  due.     (Id.) 

INTEBVBNTION. 

1.  Action  to  Quiet  Title — Titlb  Claimed  bt  Intebvenees — Effect 
ov  Obdeb. — An  action  to  quiet  title  is  one  for  the  recovery  of  real 
property;  and  an  order  of  the  superior  court  granting  leave  to  in- 
terveners, who  claim  title  against  the  plaintiff,  to  intervene,  de- 
termined that  the  inter\'ener8  had  an  interest  in  the  matter  in  liti- 
gation.    (Townsend  v.  Driver,  581.) 
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INTERVENTION  (Continued), 

2.  Rights  ov  Intebvinebs — Pbocedubx  and  Bbmxdies  of  I>efbni>- 
▲NTs. — Under  seetion  387  of  the  Code  of  Civil  Procedure,  such 
interveners  were  entitled  as  parties  to  avail  themselves  of  all  the 
procedure  and  remedies  to  which  the  defendants  were  entitled  for 
the  purpose  of  defeating  the  action  or  resisting  the  plaintiff's 
claims.     (Id.) 

8.  Advebss  Interest — ^Position  ov  iNTxavxNms. — ^Where  the  interv«- 
ners  claimed  the  exclusive  title  and  served  their  complaint  in  m- 
tervention  upon  all  parties,  their  claim  to  the  subject  matter  is 
an  interest  adverse  both  to  the  plaintiff  and  to  defendants;  but 
as  against  the  plaintiff,  thej  occupy  under  the  law  the  position  of 
plaintiffs  in  intervention  uniting  with  defendants  in  the  cause  in 
resisting  the  demands  of  the  plaintiff  in  the  cause.     (Id.) 

4,  Inaction  oy  DErAxiLTiNO  DKFEin>ANTs — Intebvenebs  not  Preju- 
diced.— The  inaction  of  the  defendants  in  permitting  their  default 
does  not  preclude  the  interveners  from  their  relief.     (Id.) 

0.  Bight  op  Plaintitf  to  Dismiss — ^Dismissal  Against  Interys- 
NBBS— Rburv  Against  Devendants.— Where  it  appears  that  the 
only  relief  sought  by  the  interveners  was  that  plaintiff  take  nothing 
and  that  interveners  recover  costs,  the  plaintiff  had  the  right  com- 
pletely to  dismiss  the  action  against  all  of  the  defendants,  and  the 
interveners;  but  where  he  did  not  elect  to  do  so,  he  had  no  right  to 
dismiss  the  action  as  to  the  interveners  only,  and  then  proceed  to 
take  the  relief  sought  against  the  other  defendants,  without  dispos- 
ing of  the  issues  raised  by  the  complaints  in  intervention,  where  the 
order  allowing  the  intervention  had  not  been  set  aside.     (Id.) 

6.  Ebboneous  Refusal  to  Vacate  Judgment. — Where  the  partial 
dismissal  against  the  interveners  was  by  action  of  the  plaintiff  only, 
and  not  by  order  of  the  court,  the  court  erred  in  refusing  an  appli- 
cation of  the  interveners  to  set  aside  the  judgment  against  the 
defendants,  because  notice  of  the  hearing  was  not  served  upon  the 
interveners  nor  waived  by  them.     (Id.) 

T.  Recital  in  Judgment — Dismissal  bt  Plaintut — Obder  of  Court 
NOT  Presumed. — ^Where  the  judgment  entered  recited  that  the  ac- 
tion as  to  the  interveners  was  dismissed  by  plaintiff,  and  does  not 
purport  to  make  any  order  or  direction  upon  the  part  of  the  court, 
the  doctrine  of  intendment  in  favor  of  the  judgment  cannot  be 
carried  to  the  extent  of  presuming  that  done  by  the  court  which  it 
expressly  declares  to  have  been  done  by  the  plaintiff.     (Id.) 

8.  Limited  Power  of  Court  as  to  Dismissal — Trial  upon  Merits. — 
The  court  has  no  other  power  of  dismissal,  either  as  an  entirety 
or  as  against  parties,  except  as  authorized  by  section  581  of  the 
Code  of  C^vil  Procedure.  In  all  other  cases  the  action  must  be 
tried  upon  its  merits.  An  order  dismissing  the  action  as  to  the 
interveners  would  be  unauthorized.     (Id.) 
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'^  IBEIOATION  DISTBICT. 

1.  Patsient  or  Intebxst  on  Bondb>  Indebtednxss — ^Refusal  to  Levy 
Assessment — ^Mandamus — Jubisdiction. — Where  the  board  of  di- 
reetors  of  an  irrigation  district  have  refused  to  levj  an  assessment 
to  pay  the  interest  on  its  bonded  indebtedness,  and  the  board  of 
supervisors,  after  a  petition  therefor,  have  refused  to  levy  such  aa- 
'  sessmenty  as  provided  by  the  act  of  March  31,  1897,  providing  for 

s-  the  organization  and  government  of  irrigation  districts,  the  superior 

ff  eourt  of  the  county  in  which  the  irrigation  district  is  situated  has 

r  jurisdiction  to  compel  the  levying  of  such  assessment  by  the  board 

3  of  supervisors,  in  the  absence  of  a  showing  that  the  office  of  its 

t  board  of  directors  is  not  within  the  county.    The  presumptions  are 

in  favor  of  the  jurisdietion  of  the  court.     (Nevada  National  Bank 
jr  of  San  Francisco  v.  Board  of  Supervisors  of  Kern  Ck>unty,  638.) 

t  2.  Expense  op  Levy  and  Assessment. — The  expense  of  the  levy  and 

assessment,  in  addition  to  the  annual  interest,  is  a  proper  charge 
f  against  the  irrigation  district.     (Id.) 

8.  Bights  ow  Judgment  Creditors  to  Wkit  of  Mandate. — ^A  judg- 
ment creditor  of  an  irrigation  district  has  the  right  to  call  upon  its 
board  of  directors  to  pay  the  judgment,  and  upon  their  refusal 
or  neglect  to  do  so,  to  have  recourse  to  the  supervisors,  and,  upon 
their  refusal  to  levy  an  assessment  sufficient  to  pay  the  judgment, 
to  apply  for  a  writ  of  mandate  to  compel  such  levy.     (Id.) 

4,  Bbs  Adjudicata — Effect  of  Judgment  on  Original  Obligation* — 
Neither  the  board  of  directors,  nor  the  board  of  supervisors,  nor  the 
taxpayers  of  the  district  can  defend  the  proceeding  in  mandamus 
on  any  of  the  grounds  litigated,  or  which  might  be  litigated  in  the 
action  in  which  the  judgment  was  rendered.  The  judgment  does 
not  create  a  new  obligation,  but  simply  presents,  in  a  different  form, 
the  obligation  already  assumed,  and  affords  the  highest  sanction  of 
the  law  to  its  validity.     (Id.) 

6.  Excess  of  Jubisdiction — Payment  of  Judgment  bt  Supebvisobs — 
New  Tbial  not  Be<)uibbd. — The  court  exceeded  its  jurisdietion  in 
directing  the  supervisors  to  pay  plaintiff's  judgment  out  of  the 
moneys  eoUected  by  them.  Such  direction  should  be  stricken  out; 
but  the  error  does  not  necessitate  a  new  trial.     (Id.) 

^  Gonstitutionalitt  of  Section  39. — Section  39  of  the  act  in  ques- 
tion is  not  in  violation  of  any  provision  in  the  present  constitution 
of  the  state.     (Id.) 

T.  CoNSTBUcnoN  OF  Statute — ^Levt  to  Pay  Several  Unpaid  In- 
STALLMXNts. — One  levy  may  be  made  under  the  statute  to  pay  the 
aggregate  amount  of  installments  of  interest  and  principal,  whieh 
have  fallen  due  in  previous  successive  years.     (Id.) 

8,  Judgment — Failubb  to  Provide  fob  Other  Creditors — Presump- 
tion.— The  judgment  in  mandamuB  requiring  a  levy  sufiicient  to 
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paj  plftintiff's  debt  is  not  erroneous  because  it  fails  to  pio^ida 
for  other  creditors.  If  there  are  other  creditors  whose  elauns  tiie 
irrigation  district  is  solicitous  to  have  paid,  it  is  fair  to  presuma 
that  it  will  not  object  to  an  increase  in  the  Ibyj  to  meet  such  other 
obligations.     (Id.) 

9.  Pboposkd  Bid  toe  Woik — CEKTiniD  Chxcx—- Fobfsitubb— Findiii88 
Aqaikst  Evidxncs — INYAUD  Pbocesdino — Support  of  Judqkknt. 
In  an  action  to  restrain  the  managers  of  defendant  bank  from  pa^ 
ing  a  certified  check,  indorsed  "not  to  be  paid  unless  forfeited," 
which  was  delivered  to  the  irrigation  district  defendant,  with  a 
sealed  bid  for  proposed  work  on  its  canal  system,  the  cheek  to  be 
returned  if  the  bid  was  not  accepted,  and  forfeited  if  the  bid  was 
accepted,  and  not  complied  with  bj  plaintiff,  where  issue  was  joined 
as  to  the  acceptance  of  the  bid  and  noncompliance  therewith  hf  the 
plaintiff,  and  the  court  found  against  evidence  as  matter  of  fact 
that  the  averments  of  the  complaint  were  truOi  and  the  denials 
and  averments  of  the  answer  were  untrue,  a  judgment  for  the  plain- 
tiffs can  only  be  supported  upon  the  theory  that  the  court  found,  as 
matter  of  law,  that  the  whole  proceeding  was  invalid,  and  that  the 
attempted  acceptance  and  award  were  nugatoiy.  (Healey  v.  Anglo- 
(3alifornian  Bank,  Limited,  278.) 

10.  Failurx  ov  OmcxBa  of  District  to  Couply  with  Essxntial 
Pbogxsdinos — Yoio  Contract — ^Bidder  not  Estopped. — ^Where  the 
officers  of  the  irrigation  district,  which  is  a  public  municipal  corpo- 
ration, have  dispensed  or  failed  to  comply  with  any  of  the  essential 

proceedings  prescribed  by  statute  for  investing  them  with  power 
to  contract,  no  liability  is  imposed  upon  the  corporation  by  the 
contract,  and  the  bidder,  whose  offer  is  a  mere  naked  one,  without 
consideration,  is  not  estopped,  by  reason  of  his  failure  to  comply 
therewith,  from  claiming  the  return  of  the  check  deposited  with 
his  bid,  or  from  enjoining  the  payment  thereof.     (Id.) 

11.  Advertisement  of  Less  Than  Whole  Work — Omissions  n?  De- 
scription— Insufficient  Notice. — ^Where  the  advertisement  under 
section  63  of  the  Wright  Act  was  for  less  than  the  whole  work, 
it  is  essential  that  the  notice  must  describe  the  particular  work  to 
be  done,  as  required  in  that  section,  so  as  to  correspond  vrith  the 
plans  and  specifications  thereof,  which  must  relate  to  the  same 
work,  so  as  not  to  mislead  bidders  to  their  disadvantage,  and  the 
failure  properly  to  describe  the  work  rendered  the  notice  insnfil- 
cient     (Id.) 

12.  Uncertainties  Affecting  Competition  in  Biddino. — ^Any^  nneer- 

tainties  affecting  competition  in  bidding,  either  as  to  the  substan- 
tial terms  of  the  proposed  contract,  or  a  substantial  variance  as  to 
such  terms  between  the  notice  to  bidders  and  the  plans  and  speciil- 
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eationSy  or  in  the  plans  and  specifications,  or  as  to  the  reserved 
power  of  the  engineer  to  change  the  plans  and  require  extra  work 
without  providing  for  compensation,  rendered  the  whole  proceed- 
ings invalid.     (Id.) 

JUDGMENT. 

1.  Judgment  by  Dbfaui/t— Vacatioh— Noticb  and  Atfidavits — CbM- 
jTJNcnvE  Form  of  Grounds — Construction — SuPFiciRNcnr. — The 
affidavits  used  on  a  motion  to  vacate  a  judgment  by  default  are  not 
to  be  construed  with  the  strietness  applied  to  a  pleading  in  matters 
of  form;  and  the  fact  that  the  grounds  of  the  motion  are  stated 
eonjunetively  in  the  notice  and  affidavits  filed,  that  ''said  defend- 
ant failed  to  answer  in  time  through  inadvertence,  nustake,  and  ez- 
ensable  neglect,''  is  not  material.  It  is  sufficient  if  the  facts  proved 
justify  the  action  of  the  court  in  relieving  the  applicant  on  the 
ground  of  inadvertence,  mistake,  or  excusable  neglect.  (Montijo  ▼• 
Sherer,  7S0.) 

8.  SumcixNCT  ov  Showing — ^Action  for  Forcible  Entry — ^Employ- 
ICXNT  roR  Answering  Defendant — Reliance  upon  Supposed 
Ownership — Discretion. — ^Where  the  moving  party  was  in  the 
employ  of  a  codef  endant  who  answered  the  complaint,  and  who  in- 
formed him  that  an  interurban  railway  company  was  the  owner 
of  the  premises  and  would  take  care  of  the  suit,  and  that  he  need 
lot  bother  about  it,  and  that  relying  thereupon  he  failed  to  an- 
■wer,  under  the  circumstances  he  had  the  right  to  rely  upon  the 
•tatement  that  the  corporation  whom  he  believed  was  the  real  party 
In  interest  would  protect  him,  and  the  fact  that  his  employer  had 
ftaewered  was  a  eircumstanee  to  be  considered  by  the  court,  and  the 
eonrt  properly  exercised  its  discretion  in  favor  of  a  trial  of  the 
ease  on  its  merits.     (Id.) 

t.  Affidavit  of  Merits — Verified  Answer. — Although  no  sufficient 
separate  affidavit  of  merits  was  embodied  in  the  affidavits,  yet 
where  the  verified  answer  to  the  complaint  was  filed  with  the  affi- 
davits, and  a  copy  thereof  was  served  with  the  notice  and  affidavits, 
■neh  verified  answer  is  of  itself  a  sufficient  affidavit  of  merits.     (Id.) 

4.  Bes  Adjudioata— Mods  of  Proof — Collateral  Attack — ^Recitals 

OF  JUBISDIOHONAL   FAOTB — CERTIFIED   COPIBS   OF   JUDGMENT,   FlND- 

nraa  amd  Flxadinv^s. — ^Where  a  jndgment  is  offered  as  an  estoppel, 
Jorisdietion  to  render  it  must  appear.  The  usual  manner  of  proof 
of  jurisdictional  facte  is  to  offer  the  judgment-roll;  but  where  the 
attack  upon  a  judgment  rendered  in  the  superior  court  is  collateral, 
its  recitals  showing  acquisition  of  the  jurisdiction  of  the  parties  are 
evidence  of  the  facts  recited,  and  every  intendment  must  be  in- 
dulged in  favor  of  the  judgment.  In  such  case,  certified  copies  of 
the  judgment,  findings  and  pleadings  are  admissible  to  ahow  what 
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iflsnes  were  concluded  by  the  judgment,  am  against  the  parties  aad 
their  privies,  though  unaccompanied  bj  the  judgment-roIL  (Fage 
T.  Garrer,  883.) 

6.  JuDGuiMT  Against  Intestate — Heibs  and  Widow  Gdnclodb>. — 
A  judgment  binding  upon  an  intestate  is  binding  upon  his  hein  at 
law,  and  a  judgment  which  would  estop  him  in  life  would  bar  aa 
action  for  the  same  cause  hj  his  widow,  who  stands  in  his  shoes, 
after  his  death.     (Id.) 

6.  iDKNTiTT  oy  Issues — ^AcnoH  bt  Priyt  m  Estati — ^Estopfxl  by 
FoBMEB  Judgment. — For  the  purpose  of  determining  whether  the 
issues  determined  by  the  former  judgment  are  the  same  as  those 
presented  in  an  action  by  a  privy  in  estate  of  the  losing  parly,  re- 
sort may  be  had  to  the  pleadings  and  findings  introduced  in  ari- 
dence  in  connection  with  the  former  judgment,  and  where  it  ap- 
pears that  the  issues  are  the  same,  aad  that  the  same  evidence 
would  be  required  to  support  the  former  action  which  would  be 
required  in  the  one  at  bar,  the  plaintiff  is  estopped  by  the  ad- 
judication therein  had.     (Id.) 

7.  Vacation — ^Mistake  op  Law  bt  Attobnby — Beuep  in  Equity — ^In- 

butfioisnt  Complaint. — ^Though  a  complaint  in  equity  to  vacate  a 
judgment  may  disclose  a  sufficient  ground  for  relief  by  motion  un- 
der section  478  of  the  Ck)de  of  Civil  Procedure,  addressed  to  the  dis- 
eretion  of  the  court,  for  a  mistake  of  law  on  the  part  of  the  de- 
fendant's  attorney,  had  such  motion  been  made  in  time,  yet,  the 
time  having  elapsed  for  such  motion,  the  mere  averment  of  such 
mistake  of  law  in  the  complaint,  not  occasioned  by  any  act  of  the 
defendant  causing  the  plaintiff  to  default  in  an  action  brought 
by  the  defendant  to  quiet  title  to  a  water  right  against  the  plain- 
tiff, states  no  cause  of  action  for  relief  in  equity  against  the  judg- 
ment in  such  action.  (Amestoy  Estate  Company  ▼•  Citj  of  Xjos 
Angeles,  278.) 

8«  MISTAEB  IN  ACOBPTING  OPINION  OV  ATTOBNET — ^BlPABIAN  BlGHTB — 

Claim  of  Wateb  Bight  bt  Citt. — ^Where  the  complaint  shows  no 
mistake  of  fact  on  plaintiff's  part,  and  the  only  mistake,  if  any, 
was  in  accepting  the  opinion  of  plaintiff's  own  attorney,  as  matter 
of  law,  that  the  claim  of  a  water  right  on  the  part  of  the  eity 
was  superior  to  that  of  the  plaintiff  as  a  riparian  owner  on  the 
stream,  which  alone  led  it  to  make  default  in  an  action  to  quiet 
the  city's  title  to  the  water  against  the  adverse  claim  of  the  plain- 
tiff, the  rule  is  applicable  that  *  *  neither  the  ignorance,  the  blundeia, 
nor  the  misapprehension  of  counsel,  not  occasioned  by  the  adverse 
party,  is  any  ground  for  vacating  the  judgment  or  decree."     (Id.) 

9.  Falsb  Claim  of  Citt — Issub  Tendsbed  bt  Complaint— Ooh- 
OLUSiVENESS  OF  JUDGMENT — Conceding  that  the  city's  elaim  to  the 
antire  water  of  the  stream  was  false  and  fraudulent  as  against  the 
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plaintiif,  as  a  riparian  owner,  and  might  have  been  snccessfullj  de- 
fended, yet  as  an  issue  was  tendered  upon  the  elaim,  and  ths 
plaintiff,  as  defendant,  was  called  upon  to  set  forth  anj  adverse 
claim  OB  its  part,  the  claim  of  the  city  was  in  no  sense  collateral 
to  the  merits  of  the  action;  and  the  judgment  declaring  the  adverse 
claim  is  conclusive,  where  there  was  no  concealment  or  imposition 
upon  the  court,  and  no  extrinsic  or  collateral  fraud  is  shown  en 
the  part  of  the  city  to  prevent  a  fair  submissioii  of  the  controversy. 
(Id.) 

10.  Judgment    upon    Evidence — Presumption — Inconsistent    Aver- 

ment or  Void  Judgment. — ^Where  the  judgment  set  forth  in  the 
complaint  shows  that  it  was  not  merely  rendered  by  default,  but 
that  it  was  ordered  in  accordance  with  the  prayer  of  the  com- 
plaint, the  presumption  is  that  it  was  rendered  upon  competent 
evidence,  and  the  plaintiff  cannot  be  heard  in  this  proceeding  in 
equity  to  question  the  sufficiency  of  the  evidence  presumably  be- 
fore the  court,  which  was  by  it  determined  to  warrant  the  judg- 
ment, and  an  inconsistent  averment  that  it  was  an  unauthorized 
and  void  judgment  by  default  is  controlled  by  the  judgment  set 
forth.     (Id.) 

11.  New  Tbial — Appeal  pbom  Obdee — Insufpicienct  or  Evidence — Er- 

VECT  Of  BevebsaIm — ^A  reversal  by  the  appellate  court  of  an  order 
denying  a  new  trial,  on  the  ground  assigned,  that  the  findings  were 
not  justified  by  the  evidence,  has  the  effect  to  award  to  the  parties 
ft  new  trial.  The  parties  occupy  the  same  position  under  such  re- 
Tersal  as  though  no  trial  had  ever  been  had.  The  case  is  before 
the  court  below  for  trial  de  novo  of  all  issues  of  fact,  upon  such 
proper  amendments  to  the  pleadings  as  the  court  may  allow;  and 
the  parties  have  the  right,  upon  the  new  trial,  to  introduce  any  and 
all  competent  evidence.  (Biley  v.  The  Loma  Yista  Ranch  Company, 
25.) 

IS.  EsRONSOUS  Judgment  upon  Motion,  without  Trial — ^Formes 
Judgment  Against  Godetendants. — Where  the  superior  court, 
after  the  going  down  of  the  remittitur,  awarded  judgment  in  favor 
of  the  respondent  against  the  appellant  upon  motion,  based  upon 
a  former  judgment  rendered  in  his  favor  against  codefendants  of 
the  appellant,  without  any  trial  or  findings  of  fact  against  the  ap- 
pellant, the  judgment  is  erroneous  and  must  be  reversed.     (Id.) 

18.  Absence  or  Findings  not  Waived— Judgment  not  Supported^— 
Bight  or  Appeal  not  Waived. — There  being  no  findings  and  ne 
waiver  of  findings,  the  judgment  is  unauthorized.  It  cannot  be 
deemed  supported  by  the  former  findings  set  aside  upon  reversal. 
The  mere  failure  of  appellant's  counsel  to  object  to  the  procedure 
Adopted  by  the  court  did  not  have  the  effect  to  waive  the  right  of 
llw  appellant  to  appeal  from  the  erroneous  and  unsupported  erd«r 
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and  jud^^ent  rendered  against  appellant  upon  motion,  without  tha 
new  trial  allowed  by  this  eourt.     (Id.) 

Bee  Appeal,  1,  8,  5,  6;  Attachment,  10-12;  Contract,  30;  Corpora- 
tiona,  6;  Divorce,  5,  6;  Eminent  Domain,  2,  3;  Estates  of  De- 
ceased Persons,  2-4;  Habeas  Corpus;  Husband  and  Wife,  5; 
Irrigation  District,  8,  4,  8;  Intervention,  5-8;  Justice's  Courts 
S|  4;  Mechanics'  Liens,  7;  Quieting  Title,  1-3;  Slander,  1. 

JUBI8DICTI0N.  See  Contempt,  4,  6;  Contract,  29;  Criminal  Law,  16; 
Divorce,  6;  False  Imprisonment,  1;  Habeas  Corpus,  1;  Hus- 
band and  Wife,  1;  Irrigation  District,  1,  5;  Judgment,  1; 
Justice's  Court,  2-4;  Place  of  Trial;  Prohibition,  I, 

JUBY  AND  JITBOBS.  See  Contract,  25;  Criminal  Law,  73-76;  N^ 
ligence,  8, 

JUSTICE'S  OOUET. 

1«  Appeal  vbom  Justici'b  Court — Effeot  ov  Failuse  of  Suretizs  to 
Justht. — ^Upon  an  attempted  appeal  from  the  justice 's  court,  where 
the  sureties  fail  to  justify  when  required  to  do  so,  the  appeal  must 
be  regarded  as  if  no  undertaking  had  been  given,  and  the  cause 
remains  in  the  justice 's  court  until  a  new  undertaking  is  filed  or  until 
the  sureties  justify.  (Lane  v.  Superior  Court  of  Kings  Coun^, 
762.) 

t»  Absence  ov  Jurisdiction  or  Appeal — Prohibitioh. — In  such  ease 
where  the  justification  of  the  sureties  was  abandoned,  and  an  under- 
taking was  filed  more  than  thirty  days  after  the  rendition  of  the 
judgment,  the  appeal  is  ineffectual,  and  the  superior  court  has  bo 
jurisdiction  thereof;  and  prohibition  will  lie  to  prevent  the  saperior 
eourt  from  trying  the  case.     (Id.) 

i.  Judgment  by  Depault — Time  or  Entrt — Construction  or  Cods — 
Ministerial  Duty — ^Directory  Provisions — Jurisdiction. — Section 
871  of  the  Code  of  Civil  Procedure  does  not  direct  a  justice  of  the 
peace  to  enter  a  judgment  by  default  within  any  prescribed  time. 
Section  911,  subdivision  4,  and  section  912  of  the  same  code,  re- 
quiring the  justice  to  enter  on  his  docket  *  *  the  time  when  the  parties 
or  either  of  them  appear,  or  their  nonappearance  if  default  be 
made,"  and  to  make  these  entries  "at  the  time  when  they  oceur," 
merely  provide  for  ministerial  duties  and  are  directory.  The  failure 
to  execute  a  ministerial  duty  in  proper  time  does  not  devest  the 
eourt  ot  jurisdiction.  (Hall  v.  Justice's  Court  of  the  City  and 
County  of  San  Francisco,  133.) 

4.  Length  or  Delay  in  Entering  JimovKNT — Jurisdiction  mot  Bx- 
C3SEDE0— Failure  to  Appeal — Writ  or  Bevjiew. — ^The  faet  that 
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there  wm  ft  delaj  of  eight  years  in  entering  a  judgment  bj  default 
in  the  juitice'a  court  after  the  return  of  the  service  of  sununons 
upon  the  defendant  does  not  show  an  excess  of  jurisdiction.  A  writ 
of  review  does  not  lie  to  annnl  the  judgment,  where  jurisdiction 
was  not  exceeded  in  its  entrj,  nor  can  the  writ  be  granted  where  an 
appeal  may  be  taken,  or  where,  bj  the  neglect  of  the  applicant  in 
failing  to  appeal,  the  right  of  appeal  has  been  lost.     (Id.) 

See  Criminal  Law,  16,  17;  Habeas  Corpus^  2;  ProhibitioB. 

liAKDLOBD  AND  TENANT.    See  Leasa. 

.  ■"■. 

LABCENT«    See  Criminal  Law,  16-18. 
LAW  OF  CASE.    Sea  Stare  Deeisia. 
LEASE. 

L  FiZID     TSBM — SPBOmXD     BkNTAIt— PaBTIAL      BeCEIPT — CONSTBVO- 

QON. — ^A  lease  bearing  date  September  25,  1905,  and  acknowledging 
leeeipt  from  the  lessees  named  of  $20  on  account  of  "old  Schien 
store,  at  a  monthly  rental  from  Oct.  1,  of  $125  per  month  for 
first  six  months,  i.  e.,  to  April  1st;  of  $75  per  month  for  the  re- 
mainder of  the  year  closing  Oct.  1,  1906;  $105  due  and  payable," 
and  signed  l^  the  lessors,  under  which  the  lessees  entered  October  1, 
1905|  and  paid,  is  by  its  terms  a  fixed  lease  for  one  year.  The  fact 
that  it  is  in  part  a  receipt  is  immaterial.     (Dodd  ▼.  Pasch,  686.) 

8.  Pabol  Evidbncb — Tbnanot  vbom  Month  to  Month. — ^Parol  evi- 
dence is  inadmissible  to  vary  the  terms  of  such  lease  by  showing  that 
it  was  leased  from  month  to  month,  and  that  the  lessor  terminated 
it  l^  notice.     (Id.) 

8.  EssBNTiALB  Of  Lbasb. — ^The  only  essentials  of  a  lease  are  that 
it  shall  clearly  show  the  names  of  the  contracting  parties,  prem- 
ises leased,  the  rental,  and  the  term.     (Id.) 

4.  TiMB  OF  Paticbnt  of  Bbnt  NOT  EssbntiaIm — ^The  time  of  payment 
of  the  rent  need  net  be  specified  in  the  lease,  for  when  not  state<l 
Bor  governed  by  usage,  it  is  fixed  \sj  law,  l^  the  terms  of  section 
1947  of  the  Civil  Code.     (Id.) 

0.  8I6NATUBB   OF  T1B88BBS    NOT   E88BNTZAI«— AOOEPTANOB^— It    is    Boill- 

dent  that  the  lease  is  signed  by  the  lessor.  The  signatures  of  the 
lessees  are  not  essential;  but  they  manifest  their  acceptance  of  the 
lease  \sj  entering  under  it  and  paying  the  rent    (Id.) 

8L  LiBN     OF     LBSSBB     FOB     ADYANGBS — ^PBBVBNTION     of     CBOP8— Aot 

OF  QoD — ^Bboovbbt  Back  of  Adyangbb.— Where,  hj  the  terms  of  a 
lease,  the  lessees  were  to  farm  the  land  leased  for  crops  of  grala 
BBd  hay,  and  to  make  a  specified  advance  to  the  lessors^  and  thera* 

6  CaL  App.— 53 
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after  a  monthly  enm  on  demand,  and  all  advanees  made  were  to 
be  a  lien  on  the  leteora'  share  of  the  erops  with  intereit  whea 
harveited,  and  where,  after  ueing  all  poeeible  endeavor  to  raiaa 
eropt  thereon,  the  erops  were  prevented  and  wholly  destroyed  by 
the  aet  of  Qod,  through  the  agency  of  floods,  the  lessees  were  not 
bound  to  make  any  further  advances  on  demand,  and  were  en- 
titled before  the  expiration  of  the  lease  to  sue  to  recover  baek  tha 
amount  of  advances  made  with  interest  (Carstenbrook  t.  Wed* 
derien,  608.) 

7.  SurFiciiMOT  07  Findings — PASTuaAos  of  Stock — Countebglajic 
BT  Lessors.— Held,  that  the  findings  for  the  pUintiffs  suflSciently 
cover  all  of  the  material  issues  raised  bj  the  pleadings;  and  when 
the  court  found  that  no  crop  of  hay  could  be  raised  or  eat  upon 
the  land,  and  that,  after  the  flood,  a  very  small  quantity  of 
grass  grew  thereon,  mixed  with  weeds,  on  which  sheep  and  cattle 
eould  be  and  were  pastured  by  plaintiffs  for  a  limited  time,  the 
plaintiffs  were  entitled  to  such  pasturage,  and  findings  that  plain- 
tiffs were  entitled  thereto,  and  that  defendants  take  nothing  by  their 
counterclaim  for  the  alleged  value  thereof,  sufficiently  respond  to  the 
issues  raised  by  the  counterclaim.     (Id.) 

IL  Unlawful  Dxtainxh — Estoppel  of  Lessee — ^Riqht  to  Bbow 
Termination  of  Lessor's  Title. — Though  in  an  action  of  nnlawfnl 
detainer  the  lessee  is  estopped  from  denying  the  title  of  the  lessor, 
as  it  stood  when  the  lease  was  executed,  he  is  not  estopped  to  show 
that  the  title  of  the  lessor  has  expired  or  has  been  extinguished, 
or  has  been  alienated  from  him  by  operation  of  law.  (Teieh  t. 
Arms,  475.) 

0.  Sale  to  State  fob  Tazes — ^Failube  of  Redemption — Title  mom 
State— Attornment  bt  Tenant. — ^Where  the  land  leased  was  sold 
to  the  state  for  taxes,  and  the  right  of  the  lessor  to  redeem  after  the 
execution  of  a  deed  to  the  state  was  foreclosed  by  the  state's  con- 
veyance of  the  title  to  another  owner,  such  owner  has  the  right  to 
receive  the  rents,  and  it  is  the  duty  of  the  tenant  to  attorn  to  the 
owner.     (Id.) 

10.  Action  Against  Prior  Lessee  of  Store— Wrongful  Withhoiaing 
FROM  Subsequent  Lessee— Damages — ^Dbfensk— Settlement  of 
Prior  Suit  Against  Lessor — Instruction — Support  of  Vbruct. 
In  an  aetion  by  a  subsequent  lessee  of  a  store  to  recover  danmges 
against  a  prior  lessee  for  the  wrongful  withholding  thereof  after 
the  term,  in  which  defendant  pleaded  in  bar  a  prior  aetioB  to  re- 
eover  the  same  damagee  against  the  lessor,  which  was  settled  and 
dismissed  upon  the  leesor's  payment  of  costs  and  plaintiff's  at- 
torney 's  fees,  where  the  eourt  instmeted  the  jury  that  if  they  found 
that  the  actual  damages  sued  for  against  the  lessor  had  entered 
Into  the  settlement  and  dismissal  of  the  prior  suit,  plaintiff  eonM 
BOl  recover  them  against  the  losses^  and  the  jury  fonad  a  general 
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TWdiet  for  the  plaintiif  for  the  aetual  damages  ekimed  agaioet 
the  prior  lessee,  such  verdict  amounts  to  a  finding  that  such  actual 
damages  were  not  included  in  such  settlement,  and  there  being  eri- 
denee  to  support  it,  the  verdict  will  not  be  disturbed  upon  appeal. 
(Snjder  t.  Began,  64.) 

!!•  OOMPETXNOT  Of  EVIDENOX  AS  TO  SVTTLBMINT— BlOUFT  Df  GSNXRAL 

Tkrms — ^BzuAsx  or  All  Claims. — It  was  competent  to  show  what 
matters  entered  into  the  settlement  and  dismissal  of  the  prior  suit 
against  the  lessor,  even  though  the  receipt  in  general  terms  released 
the  lessor  from  all  claims  of  damages  against  him.     (Id.) 

IS.  PLXADmo — Ownership  or  Business  Damaoxd. — An  averment  that 
plaintiff  was  a  merchant  in  the  city  where  the  storeroom  was  leased, 
and  eonducted  a  store  business  in  that  city,  and  that  in  view  of 
inereasing  his  business  he  leased  the  storeroom  wrongfully  withheld, 
and  was  injured  in  his  business  because  he  could  not  remove  his 
goods  thereto,  Is  a  sufficient  averment  of  the  ownership  of  the  busi- 
ness damaged  as  against  a  general  demurrer.     (Id.) 

18.  DsFUdATiON  ZN  Valxtx  or  Q00D8  TO  BUSINESS. — An  averment 
that  "the  goods  depreciated  in  value  to  plaintiff's  business,"  suffi- 
cient^ alleges  a  loss  to  the  business  conducted  by  plaintiff,  io  re- 
lation to  such  goods  as  he  would  have  been  enabled  to  sell  but  for  the 
tortious  act  of  defendant.     (Id.) 

14  Support  or  Verdict — Conflictino  Evidence  as  to  Ownership 
AND  Damage. — Where  there  was  a  conflict  of  evidence  as  to  plain- 
tiff's ownership  of  the  business,  and  as  to  whether  the  damages 
thereto  could  have  been  avoided  by  the  use  of  ordinary  diligence, 
M  well  as  to  the  amount  of  damages  suffered  on  account  of  the 
various  items  specified  in  the  complaint,  and  as  to  whether  his 
goods  aetuaUy  depreciated  in  value,  to  his  injury,  and  there  was 
some  testimony  to  support  the  verdict  for  plaintiff,  it  is  conclusive 
as  to  all  such  questions.     (Id.) 

15.  Items  or  Damage — Beview  upon  Appeal. — ^Where  the  agreed 
proof  is  such  as  to  warrant  the  jury  in  determining  generally  the 
damage  to  the  extent  found  by  them  in  their  verdict,  it  is  not  in- 
eombent  upon  the  appellate  court  to  enter  upon  a  calculation  as  to 
the  elements  of  damages,  and  what  may  or  may  not  have  been  con- 
sidered, or  the  weight  or  effect  which  was  given  to  any  particular 
testimony  as  to  items  of  damage,  nor  to  examine  the  items  to  de- 
termine whether  the  jury  considered  some  small  item^  where  the  tes- 
tlaiony  was  veiy  slight.    (Id.) 
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MANDAMUS.    See   Irrigation   District,   1,   3;    Mechanics'   Liens,   7; 
Municipal  Corpora tions,  8;  Office  and  Officers,  A. 

MASTEB  AND  SEBYANT.    See  NegUgence,  6-10. 

MBASUBE  OF  DAMAGES.    See  Damages. 

MECHANICS'  LIENa 

1.  Void  Cont&^ot — ^Pbiob  Commsngemxnt  or  Wobk— OinssioN  vo  Pbo- 

viDX  f<»  Final  Payment. — ^Where  the  work  on  a  building  to  cost 
$3,100  was  commenced  and  materials  furnished  prior  to  the  execu- 
tion and  record  of  the  contract,  and  it  omitted  to  provide  for  the 
final  payment  of  twenty-five  per  cent  of  the  contract  price  at  least 
thirty-five  days  after  completion  of  the  building,  the  contract  Is 
void  as  to  all  persons  performing  labor  or  furnishing  materials  on 
the  buflding.     (Stimson  Mill  Co.  v.  Nolan,  754.) 

2.  Statement  fob  Benefit  of  Conteagtob — Statute  not  Gomfukd 
With. — The  mere  statement  in  the  contract,  for  the  benefit  of  the 
contractor,  that  the  owner  might  pay  the  whole  amount,  when  re- 
ceipts were  produced,  cannot  be  construed  as  a  substantial  compli- 
ance with  the  statute  as  to  the  last  payment,  or  even  an  attempt  in 
that  direction,  where  it  appears  that  the  whole  contract  price  was 
payable  upon  completion,  and  the  last  payment  was  treated  by  the 
parties  as  the  completion  payment,  the  amount  of  which  was  de- 
pleted by  the  expenses  of  completion  made  necessary  by  the  eoi»- 
tractor's  abandonment  of  the  contract.     (Id.) 

5.  Equalitt  of  Bights  of  Lien  Claimants. — The  court  erred  in  re- 

fusing to  award  a  lien  for  the  full  value  of  the  material  and  labor 
to  those  who  bestowed  the  same  after  the  contract  was  filed.  The 
constitutional  provision  which  gives  to  mechanics,  materialmen, 
artisans  and  laborers  of  every  class  a  lien  upon  the  property  upon 
which  they  bestowed  labor  or  furnished  materials  places  such  parties 
in  the  same  class.  Their  equality  is  established  by  the  constitution 
and  cannot  be  impaired  or  destroyed  by  the  legislature.  One  lien 
claimant  cannot  be  preferred  over  others.     (Id.) 

4  Attoeneys'  Fees  not  Allowable. — ^Lien  claimants  cannot  be  al- 
lowed attorneys'  fees  in  an  action  to  foreclose  their  liens.     (Id«) 

6.  Lien  upon  Stbuctube  and  Land  Constitutional. — It  is  no  in- 
fringement upon  an  existing  right  of  property  in  the  owner  of  land 
upon  which  a  structure  is  placed  by  his  own  act  to  cause  the  lien 
given  upon  the  structure  to  extend  to  the  land  necessary  for  its  use. 
(Id-) 

flL  Effect  of  Code  Sections — Constitution — ^Rights  of  Owners  ov 
Pbopeett^ — Sections  1183  and  1184  of  the  Code  of  Civil  Procedu^ 
ngulating  the  terms  required  for  the  validity  of  building  contracts 


^lORTQAOB.  837 


MECHANICS'  LTENS  (Continued). 

in  ezeess  of  $1,000,  are  not  invalid,  as  impairing  any  existing  right 
of  the  owner  of  the  property.  Those  sections  confer  a  right  not 
previously  existing,  by  which  his  liability  Is  curtailed;  if  these 
feetions  did  not  exist  or  are  not  complied  with,  the  constitution 
itself  guarantees  a  lien  to  the  full  value  of  all  labor  or  material 
bestowed  or  furnished.  The  owner  cannot  be  injured,  but  is  af- 
forded security^  if  ha  honestly  complies  with  those  sections.    (Id.) 

7.  FOBZGLOSUBE— MONXT    DUB    CONTRACTOR — ^DEPOSIT    BY    OWMB    TO 

Abidx  JtJDOMBNT — ^APPEAL — STAY  BoNi>— MANDAMUS. — In  a  Con- 
solidated mechanics'  lien  suit  for  foreclosure  of  liens  against  the 
owner  of  the  property  and  the  contractors,  where  the  owner  deposits 
in  court  the  amount  due  to  the  contractors  to  abide  the  judgment 
therein,  and  to  be  applied  in  satisfaction  thereof  as  the  court  may 
direct,  the  deposit  must  be  construed  to  refer  to  the  judgment 
ibially  rendered;  and  where  an  appeal  is  taken  by  the  owner,  upon  a 
stay  bond,  he  is  not  entitled,  pending  the  appeal,  to  a  writ  of 
mandate  to  compel  a  return  of  the  deposit,  in  the  absence  of  an 
order  of  the  court  to  that  effect  and  a  refusal  to  obey  it  by  the 
enstodian  of  the  money.     (Higgins  y.  Keyes,  482.) 

MINES  AND  MINING.    See  Ejectment,  1,  4. 

MINOB&    See  Criminal  Law,  78;  Divorce,  Z. 

MIBTAEH    See  Judgment,  7-10. 

MOBTGAGE. 

1.  QuixTiNO  Title — Otttlawxd  Mortgage  bt  Third  Partt— Bttlb  as 
TO  Payment  Inapplicable — ^Burden  of  Proop— Findings. — The 
rule  that  a  mortgagor  or  his  successor,  with  notice  of  the  mortgage, 
cannot  quiet  title  against  the  mortgagee,  though  the  debt  is  out- 
lawed,  without  first  paying  the  debt,  is  inapplicable,  where  the 
mortgage  is  by  a  third  party,  and  the  defendant  does  not  sustain 
the  burden  resting  upon  him  to  allege  and  prove  the  connection  of 
plaintiif's  title  therewith,  and  where  it  is  alleged  and  found  that 
plaintiif's  title  originated  from  the  state  subsequently  to  the  mort- 
gage, and  was  adverse  thereto,  and  it  is  found  that  at  the  time  of 
the  commencement  of  the  action  plaintiif  was  the  owner  and  seised 
in  fee  of  the  premises.  In  such  case,  the  findings  justified  a  decree 
quieting  plaintiif's  title  against  the  outlawed  mortgage,  which  is  not 
found  or  shown  to  have  ever  been  a  lien  on  plaintiif's  title.  (Mar- 
shutz  V.  Seltzor,  140.) 

1.  Cboss-gomplaint  to  Foreclose  Mortgage— Answer — ^Plea  oy 
Statute — Findings. — ^Where  the  defendant  sought  by  cross-com- 
plaint to  foreclose  the  outlawed  mortgage,  and  the  answer  thereto 
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pleaded  that  the  action  ivas  barred  hj  seeUon  887  of  the  Oode  of 
Giyil  Procedurey  a  general  finding  that  the  action  ''was  barred  hj 
the  statutes  of  California,"  followed  Ij  a  finding  ''that  said  claim 
of  the  defendant  Klumpke  nnder  the  mortgage  seeuritT'  so  aaaigned 
to  him  is  over  forty  yean  past  due,  and  has  not  been  proaeented  in 
an  J  waj  until  the  filing  of  the  eross-eomplaint^"  sufieientlj  allows 
that  the  action  on  the  note  and  mortgage  was  barred  hj  tho  netioB 
pleaded.    (Id.) 

8.  Affibmativx  Pbocikdino  to  Enioboi  Outiawsd  Dnr^— a  pro- 
ceeding under  a  cross-complaint  to  foreclose  a  mortgage  is  an  affirm- 
atiye  proceeding  to  collect  the  debt  secured  l^  the  mortgago,  and 
where  the  debt  is  outlawed  and  tho  statute  ia  pleaded,  no  decree 
of  foreclosure  should  be  entered,  though  the  crosa-compkdnt  ia  in  an 
action  to  quiet  title  against  the  mortgagee.     (Id.) 

4.  OOMPELLINO  ADVIBSB  FiNDINO— BSMOVAL  07  GLOUD  UFOV 

It  seems  that  bj  setting  up  the  outlawed  mortgage  bj  way  of 
complaint  to  foreclose  it,  the  appellant  having  compelled  a  finding 
that  the  mortgage  was  barred,  which  resulted  in  a  denial  to  him 
of  any  relief  thereon,  he  has  practically  caused  the  removal  of  any 
eloud  that  might  exist  on  plaintiff's  title  by  reason  of  the  existence 
of  the  mortgage.     (Id.) 

0.  Ungibtaintt  in  Findings — CbNsnuonoN  in  Fayca  ov  Judq- 
mNT.-— Any  uncertainty  in  the  findings  arising  from  a  finding  that 
the  mortgagor  had  an  interest  which  antedated  plaintiff's  title,  ang- 
gesting  a  possible  inference  that  plaintiff 's  title  may  have  been  sub- 
ordinate thereto,  must  be  so  construed,  in  connection  with  the  other 
findings,  as  to  uphold  the  judgment  rather  than  to  defeat  it 
(Id-) 

flL  GoNBTRUcnoN  Against  Justigs. — Justice  does  not  demand  that 
uncertainties  in  findings  should  be  so  construed  as  to  give  vitally 
to  a  claim  forty-five  years  past  due,  bearing  interest  at  the  rate 
of  three  per  cent  per  month,  and  for  which  the  present  holder  is 
found  to  have  paid  nothing.     (Id.) 

T,  AonoN  POB  Bbbagh  of  Ck>NTBACT— Sals  oy  Lani>— AssuMraoir  of 
Obattkl  Mobtgaoks — Claims  of  Dbfbndant — ^Bubobn  of  Pboof — 
Findings. — In  an  action  to  recover  damages  for  a  breach  of  eon- 
tnct  l^  the  defendant,  in  consideration  of  a  sale  and  conveyance 
of  land  to  him  by  the  plaintiff,  to  assume  and  pay  two  chattd 
■Mortgages  on  the  orange  crop  growing  on  the  land  conveyed  and 
also  upon  plaintiff's  remaining  land,  where  the  defendant  by  answer 
and  eross-complaint  alleged  that  it  was  agreed  tliat  the  entire 
crop  was  to  belong  to  defendant,  and  that  the  crop  taken  hj  the 
Bortgagee  was  removed  by  plaintiff  inthout  defendant's  eon- 
sent,  the  burden  of  proof  was  upon  the  defendant  to  prove  Hm 
allegations,  and  where  he  failed  to  do  so,  the  court  property  fovad 
■gainst  him  in  that  regard.     (Hurwita  v.  Gtross,  614.) 
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8.  Single  Gauss  or  Action — ^Eleuents  of  Damage — Misjoindxi 
NOT  Shown. — ^Wbere  the  complaint  counted  on  a  cause  of  aetion 
for  damages  for  breach  of  the  contract  in  an  aggregate  sum,  bnt 
divided  the  aggregate  amount  of  the  two  chattel  mortgages  assumed 
bj  defendant  into  two  elements  of  damage — the  first|  for  partial 
failure  of  the  consideration  of  the  eonveyanee,  measured  bj  the 
proceeds  of  oranges  belonging  to  plaintiff,  which  were  applied 
toward  payment  of  the  chattel  mortgages  so  assumed;  and  second, 
fhe  unpaid  balance  necessary  to  clear  plaintiif's  remaining  land 
from  the  lien  of  the  mortgages — ^it  states  but  one  cause  of  action 
for  breach  of  the  contract  to  plaintiff's  injury,  and  shows  no 
misjoinder  of  causes  of  action.     (Id.) 

9.  Uncebtaintt  or  Ambiguity  not  Misleading. — Where  there  if  no 
imcertainty  or  ambiguity  which  could  mislead  the  defendant  in 
pleading  to  the  complaint,  a  demurrer  on  that  ground  was  prop- 
erlj  overruled.     (Id.) 

10.  Pa&tibs — Mortgagee. — The  mortgagee  was  neither  a  necensary  nor 

ft  proper  party  to  the  action  for  breach  of  the  contract  made 
bj  the  defendant  with  the  plaintiff  to  assume  and  pay  off  the 
mortgages.     (Id.) 

11.  Estoppel  of  Defendant— Assumption  of   Mortgage   Mads    bt 

Third  Party — ^Direction  to  Mortgagee. — ^Where  the  larger  erop 
mortgage  was  executed  by  a  third  party,  and  constituted  a  lien  on 
all  of  plaintiff's  crops,  its  assumption  by  defendant,  in  considera- 
tion of  the  conveyance  of  land  to  him,  estopped  him  from  ques- 
tioning whether  plaintiff's  obligation  to  pay  it  was  a  legal  or 
moral  one;  and  having  directed  the  mortgagee  to  apply  the  pro- 
eeeds  of  plaintiff's  oranges  to  its  payment,  he  is  estopped  to 
deny  the  validity  and  enforceability  of  the  obligation  against  plain- 
tiff's demand  for  a  repayment  of  the  money  so  applied.     (Id.) 

12.  OONSTRUGTION     OF     CONTRACT — EVIDENCE,      PURPOSE     AND     ClROUM- 

.  STANCES. — In  ascertaining  the  meaning  of  the  language  of  the 
contract,  evidence  showing  its  purpose  or  object,  and  the  circum- 
stances surrounding  its  execution,  was  admissible,  and  must  be 
taken  into  eonsideration  in  its  construction.     (Id.) 

18*  SVIDENCX — EZHIBITB    AND    BeCORDS    OF    CORPORATION    MORTGAGEE — 

Identification. — Exhibits,  copies  of  account  sales  check  sheets 
•f  the  corporation  mortgagee  showing  particulars  of  oranges  re- 
eeived  and  sold  by  it  for  account  of  plaintiff,  also,  a  'Medger  sheet" 
and  ''weigher's  receiving  account  slip,"  all  of  which  were  identified 
as  original  papers  and  records  of  the  corporation  hj  their  proper 
iostodian,  were  admissible  in  evidence.     (Id.) 

8m  Pleadings,  8-6. 
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1«  LiCBNSB— 8alb  or  Liquobs — CoxjNTT  Ordiitancb — Abbitbast 

rUSAL  BT   BUPEBVISOBS — ^MANDAMUS — FINDINGS — PREVIEW   UPON 

PKAL. — ^Under  a  county  ordinance  regulating  liquor  licenses,  where 
applicants  for  a  license  had  been  refused,  and  upon  their  petition 
for  a  writ  of  mandate  to  compel  its  issuance,  the  court  found  that 
thej  had  followed  the  prescribed  method  to  obtain  the  license  under 
the  ordinance,  that  they  were  fit  and  proper  persons,  that  no  excep- 
tion was  taken  bj  the  supervisors  to  their  character  or  standin^r^  and 
that  the  supervisors  arbitrarily  rejected  their  petition  without  cause, 
and  the  court  granted  the  mandate,  if  no  evidence  is  returned  upon 
appeal  from  the  judgment,  it  must  be  assumed  that  the  evidence  sup- 
ported the  findings  and  the  judgment  must  be  affirmed.  (Beed  ▼• 
Collins,  494.) 

1.  Pbovision  in  Obdinangb  won,  '^Dtix  Considesation'' — ^Abbitbabt 
Distinction. — The  provision  in  the  ordinance  for  "due  considera- 
tion" of  an  application  for  a  license  simplj  means  a  consideration 
of  the  application  upon  its  merits,  and  the  return  of  a  judgment 
based  upon  some  substantial  reason  arising  upon  evidence  heard, 
and  does  not  justify  an  arbitrary  distinction  against  the  applieanta. 
(Id.) 

8.  Obounds  07  BsrnsAL  Matebiai#— Ezebcisb  ow  Policb  Pow^ — ^Tha 
grounds  upon  which  the  governing  body  of  a  city  or  county  bases 
its  action  in  the  refusal  of  a  license  to  sell  liquor  by  retail  are  ex- 
tremely material  and  important.  They  are  not  confined  to  the 
terms  of  the  ordinance,  since,  under  a  proper  exercise  of  the  police 
power  granted  by  the  constitution,  a  license  may  be  refused  upon 
sufficient  grounds  stated,  shown  by  the  evidence  before  it,  ad- 
dressed to  the  unfitness  of  the  applicant,  or  the  unsuitableness  of 
the  place  at  which  the  saloon  is  to  be  located.     (Id.) 

4.  Conclusivxness  or  Bkjeotion  tob  Good  Beasok. — ^When  the  evi- 
dence is  taken  upon  a  sufficient  ground,  and  the  result  is  the  rejec- 
tion of  the  application,  the  action  of  the  governing  board  in  order- 
ing such  rejection  is  conclusive,  and  not  a  question  for  judicial 
determination,  unless  it  is  made  to  appear  that  the  evidence  in  no 
manner  or  degree  developed  any  good  reason  for  the  rejection. 
(Id.) 

fiu  Municipal  Chabtebt— Begall  oy  Elected  OmcEfr— Conditional 
TxNUBB  or  OmcE. — ^Where  a  municipal  charter  provides  that  the 
holder  of  any  elective  office  may  be  removed  at  any  time  by  the 
electors  qualified  to  vote  for  a  successor,  subject  to  the  condition 
that  twenty-five  per  cent  of  the  electors  of  the  district  express  their 
disapproval  of  his  action  upon  some  measure  or  as  to  some  policyi 
and  demand  that  he  be  sustained  by  a  vote  of  confidence  or  re- 
tire, the  charter  does  not  contemplate  an  ordinary  ''removal  for 
eause^''  but  by  mtue  of  the  charter  provision^  every  elective  officer 
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elected  after  the  proyiraon  was  adopted  holds  bis  ofBce  subject  to 
the  condition  subsequent^  expressed  therein.  (Good  t.  Common 
Council  of  the  Citj  of  San  Diego,  265.) 

6.  Sufficiency  or  Reason  Expressed  ros  Recall. — ^The  recall  pe- 

tition of  the  twentj-five  per  cent  of  electors  is  only  required  to  con- 
tain a  general  statement  of  the  grounds  of  dissatisfaction  on  which 
the  removal  is  sought,  and  it  is  sufficient  that  it  appears  in  general 
terms  that  the  official  conduct  of  the  officer  whose  recall  is  sought 
has  been  in  opposition  to  the  will  and  preferences  of  his  constitu- 
ents and  obstructive  to  the  best  interests  of  the  city.     (Id.) 

7.  GEBTincATi  Of  CiTT  Clesk — Number  or  Qualified  Signers. — ^Th# 

certificate  of  the  eiij  clerk  required  by  the  charter  that  he  has 
compared  the  names  on  the  petition  of  electors  of  the  district 
for  recall  of  the  officer  named  with  the  great  register  of  the 
eountj,  and  has  found  the  petition  to  be  sufficient,  shows  a  proper 
exercise  of  the  authority  devolved  on  the  city  clerk  to  hear  and 
determine  the  sufficiency  of  the  petition,  from  whose  determination 
no  appeal  is  provided.     (Id.) 

8.  Mandaicus  to  Citt  Council— Right  or  Elbotob. — The  city  couneil 

have  no  discretion  or  right  to  refuse  to  act  upon  the  petition  in 
reference  to  the  calling  of  an  election,  and  mandamus  will  lie  on 
the  face  of  a  sufficient  petition,  upon  which  the  council  have 
refused  to  act,  at  suit  of  any  one  or  more  of  the  electors  whose 
names  appear  therein,  to  compel  it  to  act.     (Id.) 

9.  Municipal  Ordinance — ^Police    Power — Restriction    or    Liquor 

TBAmc. — The  law-making  power  of  a  municipal  corporation  has 
the  right,  under  the  police  power,  to  restrict  the  sale  of  intoxicating 
liquors;  and  a  municipal  ordinance  prohibiting  the  sale  of  all  In- 
toxicating liquors  therein,  excepting  a  specified  permission  to  hotel- 
keepers  to  sell  vinous  and  malt  liquors  served  in  the  dining-room 
thereof  as  part  of  a  regular  meal,  is  a  valid  exercise  of  the  police 
power  of  the  municipality.     (Application  of  Kidd,  159.) 

10.  Constitutional  Law— Uniformity  in  Operation. — The  consti- 
tutional requirement  with  reference  to  the  uniformity  in  operation 
of  all  laws  of  a  general  nature  has  no  application  to  ordinances 
enacted  in  pursuance  of  the  police  power  to  regulate  the  liquor 
traffic,  in  which  there  is  an  unjust  discrimination.     (Id.) 

11.  No  Inherent  Right  to  Engage  in  Liquor  TRArno — Operation 
or  Exception. — There  is  no  inherent  right  in  a  citizen  to  engage 
in  the  sale  of  intoxicating  liquors;  and  where  an  exception  to  the 
ordinance  prohibiting  such  right  is  based  upon  a  reasonable  distine- 
tion,  and  applies  alike  to  all  hotel-keepers  of  the  class  excepted,  one 
not  belonging  to  that  class,  who  is  imprisoned  for  a  violation  of  the 
ordinance,  has  no  just  cause  of  complaint,  by  reason  of  the  exception. 

(Id.) 
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12.  Berkeley  Chabteb — ^Pbovision  Authobizino  Pekaltt  pob  Iixxgal 
Sale  of  Liquobs — Gonfuot  with  Penal  Code. — The  charter  of 
the  town  of  Berkelej,  having  been  adopted  prior  to  the  amendment 
of  1896  to  the  eonstitution,  was  lubjeet  to  general  laws;  and  the  tros- 
tees  had  no  power  thereunder  to  pass  an  ordinance  affixing  a  penalty 
for  the  sale  of  liquors  without  a  license  in  <*onfIiet  with  the  Penal 
Code,  and  the  original  invalidity  of  such  power  was  not  affected  bj 
that  amendment.     (£z  parte  Sweetman,  577.) 

18.  Yon)  Penalty  Undeb  Oboinancb — Conviction  Undeb  Pkmai. 
Cora. — A  conviction  in  the  justice's  court  of  the  town  of 
Berkeley  of  a  misdemeanor  for  the  sale  of  liquor  irithout  a  license, 
as  required  by  an  ordinance  of  the  town,  containing  a  void  penal 
clause,  is  valid  under  the  Penal  Code,  and  the  higher  penalty  af- 
fixed therein  may  be  imposed.     (Id.) 

14.  Municipal  Inoobpobation  Act — ^Amendment — Towns  of  Sixth 
CLA88 — ^Bepbal  of  Codx  Pbovisions. — By  the  amendment  of  the 
municipal  incorporation  act,  March  0,  1903,  section  3366  of  the 
Political  Code  was  repealed  by  implication,  as  far  as  regards  towns 
of  the  sixth  class.     (Ex  parte  Mogensen,  596.) 

16.  Municipal  Obdinancb — Pbohibition  of  Liquob  Tbaffio — Police 
PowxB. — By  the  re-enactment  of  subdivision  10  of  section  862  of 
the  municipal  act  of  1883  in  the  amended  municipal  incorporatioa 
act  of  1908,  as  respects  towns  of  the  sixth  class,  a  town  of  that 
class  has  police  power  under  section  11  of  article  XI  of  the  con- 
stitution to  pass  a  municipal  ordinance  prohibiting  the  liquor  traffic 
(Id.) 

10.  Habeas  Oobfus — Sufficiency  of  Complaint. — A.  complaint  charg- 
ing conjunctively  in  the  language  of  the  ordinance  aU  of  the  alter- 
native prohibitions  therein  contained,  as  having  been  unlawfully 
and  willfully  done  on  a  date  specified  must  be  deemed,  upon 
habeoi  oorpuB,  to  be  certainly  a  sufficient  statement  of  the  offense 
intended  to  be  charged.     (Id.) 

17.  SUFFICIENCT    of   JUDGMENT — ^BECITAL   OF   VIOLATION    OF   OBDINANCB 

— ^Desionation  of  Offense. — ^A  judgment  of  conviction  reciting 
that  the  petitioner  was  duly  convicted  of  violating  an  ordinance  of 
a  town  named  of  the  sixth  class,  designated  by  its  number  and 
title,  and  adjudging  the  offense  of  violating  the  same,  as  charged 
in  the  complaint,  and  that  it  be  punished  by  a  suitable  fine,  eon- 
tains  a  sufficient  designation  of  the  offense  charged.    (Id.) 

18.  Municipal  Cobpobation — Yaliditt  of  Action  of  SupEBvisoBa — 
Bemedt — Cebtiobabi — Quo  Wabbanto.— Certtorori  will  not  lie  to 
test  the  validity  of  the  action  of  the  supervisors  in  declaring  ter^ 
ritoxy  described  in  its  order  to  be  duly  incorporated  as  a  municipal 
corporation  of  the  sixth  class,  under  a  specified  name.  The  proper 
remedy  is  Iqr  ft  proceeding  in  gw>  warranto*  (Beaumont  T*  Baa- 
sm^  491.) 
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10.  AcnoN  A0AIK8T  Municipal  Corporation — Torts  Ui/tra  Vires — In- 
J17RIR8  TO  Propxrtt — iNsumciENT  COMPLAINT. — A  Complaint  in  an 
ftction  against  a  mnnieipal  corporation,  setting  forth  acts  of  tort 
on  the  part  of  the  defendant,  willfullj  and  wantonly  causing  injury 
to  plaintifl's  property,  and  preventing  the  plaintiif  from  continu- 
ing its  lawful  business,  to  the  plaintiff's  damage  alleged,  states  acts 
of  tort  iUtra  vires  to  the  municipal  corporation,  for  which  it  cannot 
be  held  responsible,  and  states  no  cause  of  action  against  it. 
(Healdsburg  Electric  Light  &  Power  Company  t,  CAtj  of  Healds- 
burg,  658.) 

8ee  Irrigation  District 
MUBDEB  AND  MAKSLATJGHTEB.    See  Criminal  Law,  19-20. 

NECILIOENCE. 

1.  Action  for  Death — Contributort  Neoliobnci  op  Deceased — Sup- 
port OP  Findings. — In  an  action  to  recover  for  the  death  of  a  per- 
son alleged  to  have  been  caused  by  the  negligence  of  the  defendant, 
in  which  the  negligence  was  denied  and  the  contributory  negligence 
of  the  deceased  was  put  in  issue,  it  is  held  that,  notwithstanding 
ft  conflict  in  the  evidence,  there  Is  sufficient  evidence  to  sustain  the 
findings  that  the  defendant  was  not  guilty  of  negligence,  and  that 
the  deceased  was  guilty  of  contributory  negligence.  (Higgins  ▼. 
Los  Angeles  By.  Co.,  748.) 

8.  Evidence — Speed  op  Cab — Rulings  not  Prejudicul. — ^Where  five 
witnesses  had  testified  that  the  car  was  running  at  a  speed  not  to 
exceed  eight  miles  per  hour,  supposing,  without  holding,  that  ob- 
jections sustained  to  two  other  witnesses  as  not  experts,  who  were 
asked  as  to  the  si>eed  of  the  car,  one  of  whom  testified  that  it  was 
running  thirty  miles  per  hour,  were  erroneous  in  view  of  the  evi- 
dence as  to  independent  contributory  negligence,  such  rulings  could 
not  be  prejudiciaL     (Id.) 

ft.  Action  por  Death — ^Nonsxht  at  Close  op  Evidence — Contributory 
Negligence — Constitutional  Law — Jury  Trial. — In  an  action 
for  death,  where  it  clearly  appeared  at  the  close  of  all  of  the 
evidence  for  both  parties  that  the  deceased  was  guilty  of  contribu- 
tory negligence,  and  that  if  the  case  had  been  submitted  to  the 
jury  it  would  be  the  duty  of  the  court  to  set  aside  a  verdict  for 
the  plaintiff,  a  nonsuit  was  properly  granted.  Such  action  of  the 
court  was  not  violative  of  the  constitutional  right  of  trial  by  jury. 
(Bohn  Y.  Pacific  Electric  By.  Co.,  622.) 

4.  FuTURs  Damages  Besultino  prom  Injury — ^Expert  Evidsnci  op 
Physicians. — In  an  action  for  an  injury  resulting  from  negligence 
in  order  to  justify  a  recovery  for  future  consequences,  the  evi- 
dence must  show  with  reasonable  certainty  that  such  consequence 
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will  follow.  Where  the  Injurj  was  to  the  base  of  the  brain,  tJie 
testimonj  of  experienced  physicians  is  admissible  to  show  that  with 
reasonable  certaintj  future  evil  consequences  wiU  result  from  the 
injury.     (Gordiner  y.  Lob  Angeles  Traction  Co.,  400.) 

5.  Collision — Concubbino  Nbguoengb  ow  Bailwat  Companibs — 
Bulk  or  "Last  Clbab  Oppobtunitt"  Inapplicable. — Where  the 
plaintiif  was  injured  bj  a  collision  resulting  from  the  concurring 
negligence  of  two  street  railway  companies,  the  plaintiif  may  re- 
cover  against  either  or  both  of  them,  and  the  rule  of  ''the  last 
clear  opportunity  to  avoid  the  injury '^  is  inapplicable,  there  being 
no  contributory  negligence  of  the  plaintiff.  In  such  case,  the 
plaintiff,  while  in  pursuit  of  her  rights  against  both  defendants, 
cannot  be  involved  in  a  litigation  to  determine  the  respective  rights 
of  the  defendants  as  against  each  other.     (Id.) 

6L  Masteb  and  Sebvant — Independent  CbNTBAcroB — Qttbstiok  op 
Fact  fob  Juby.— In  an  action  by  a  servant  for  damages  caused  by 
the  negligence  of  defendant  as  his  employer  in  failing  to  furnish 
safe  appliances,  where  there  is  a  dispute  whether  plaintiff  was  the 
servant  of  the  defendant  or  of  independent  contractors,  and  it  ap- 
pears that  plaintiff  was  paid  by  defendant,  and  the  evidence  is  such 
that  the  existence  of  the  relation  of  independent  contractors  Is  in 
doubt,  its  existence  is  a  question  of  fact  for  the  jury,  and  a  verdict 
for  the  plaintiff  will  not  be  disturbed  upon  appeal.  (Giaeomini 
▼.  Pacific  Lumber  Co.,  218.) 

T.  Instruction  Submitting  Question  of  Tact — Detail  of  Evidencb. 
Where  the  court,  in  submitting  to  the  jury  the  question  of  fact 
whether  the  persons  claimed  to  be  independent  contractors  were 
•uch  or  mere  servants  of  the  defendant,  properly  instructed  them 
M  to  the  law  of  the  case,  though  it  may  have  been  unnecessary  to 
detail  the  evidence,  the  action  of  the  court  in  calling  attention 
particularly  to  the  evidence  which  must  be  the  basis  of  the  jury's 
finding  cannot  be  successfully  assailed.     (Id.) 

S.  Unsafb  Appliance — Evidence  op  Negligence — Suppobt  of  Veb- 
dict. — ^Where  the  evidence  shows  that  the  machine  on  which  plain- 
tiff was  injured  was  originally  unsafe,  and  that  an  appliance  was 
put  thereon  to  make  it  less  dangerous,  in  respect  to  which  the  master 
was  negligent  in  failing  in  his  duty  to  keep  it  secure,  or  to  inspect 
the  machine  and  appliance,  and  in  failing  to  warn  plaintiff,  who, 
in  ignorance  of  the  manner  in  which  it  was  fastened,  was  requested 
by  an  inexperienced  workman  to  adjust  the  loosened  appliance, 
to  his  injury,  the  evidence  of  negligence  is  sufficient  to  support  the 
verdict  for  damages.     (Id.) 

9.  Action  fob  Death — ^Negligencb  of  Fellow-sebvant. — An  «m- 
ployee  is  not  liable  for  a  death  caused  by  the  negligence  of  a 
fellow-servant   of    the    deceased,    employed   ia   the   same   genera] 


Negligencb.  bus 


NEGLIGENCE  (Continued). 

bosiness  bj  the  same  emplojer,  where  there  was  w>  negligenee  of 
the  employer  in  employing  such  fellow-servant,  and  no  remissneif 
in  the  conduct  of  the  employer  toward  the  deceased.  (Sehwiad  ▼• 
Floriston  Pulp  ete.  Co.,  197.) 

10.  CONTRIBUTOBT  NEGLIGENCE  OT  DECEASED— WALKING  BETWEEN  GAXS 

Liable  to  be  Moved— Lack  of  Obdinabt  Cabs. — The  deceased  was 
guilty  of  contributory  negligence  in  attempting  to  cross  a  railroad 
tiaek  between  the  ears  of  a  train  which  were  liable  to  be  moyed 
at  any  time,  without  taking  any  precaution  to  ayoid  the  injury, 
which  he  might  have  avoided  by  the  use  of  ordinary  eare.     (Id.) 

11.  PuNrriVE  Damages. — Simple  negligence,  unaccompanied  with  op- 
pression, fraud  or  malice,  cannot  Justify  an  award  of  punitive 
damages  for  the  resulting  injury.  (Spencer  v.  San  Frandseo  Brick 
Co.,  126.) 

12.  Neouoent  CoNsTBucnoN  OF  Bulkhead — ^Bbxakaoi  nr  Wn 
Weatheb — Slight  Injtjby — Excessive  Damages — New  Tkial. — 
In  an  action  for  damages  arising  from  the  negligent  construction  of 
ft  bulkhead  by  defendant  on  his  premises,  which,  after  standing  for 
two  years,  gave  way  in  wet  weather  and  damaged  slightly  the  rear 
end  of  plaintiff's  premises,  where  there  is  no  evidence  that  the  in- 
jury was  willfully  or  wantonly  done,  or  of  gross  negligence  in  the 
construction  or  use  of  the  bulkhead,  or  of  any  oppression,  fraud  or 
malice,  a  verdict  for  punitive  damages  is  excessive,  and  a  new  trial 
should  be  granted  therefor.     (Id.) 

Id.  Neglect  to  Bepaib  Damages  Afteb  Request — Oppbessiok  hot 
Shown. — The  mere  neglect  of  the  defendant,  after  request,  to  re- 
pair the  damage,  which  was  unintentionally,  though  negligently,  done, 
cannot  be  said  to  show  oppression  l^  subjection  of  tiie  plaintiff  to 
cruel  and  unjust  hardships.  The  plaintiff  had  an  immediate  legal 
remedy  for  his  damages,  which  only  interfered  with  the  use  of  a 
small  part  of  his  lot,  to  a  trifing  extent.     (Id.) 

14.  C6NTBIBUT0BT  Neougencb — QUESTIONS  OF  Faot  AND  Law. — Where 
the  facts  are  such  that  reasonable  men  may  fairly  differ  as  to 
whether  there  was  negligence  or  contributory  negligence  or  not, 
in  a  ease  of  personal  injury,  the  determination  of  the  matter  is  a 
question  of  fact  for  the  jury.  It  is  only  where  the  facts  are  such 
that  all  reasonable  men  must  draw  the  same  eonelusion  from  them 
that  the  question  of  negligence  is  one  of  law  for  the  eourt.  (Doyle 
▼•  Eechen,  55.) 

16.  Mixed  Qttestion  of  Law  and  Faot. — ^Usually  the  consideration  of 
negligence,  including  contributory  negligence,  involves  a  mixed  ques- 
tion of  law  and  fact,  in  which  it  devolves  upon  the  court  to  say, 
as  matter  of  law,  what  is  or  amounts  to  negligence,  and  upon  the 
jury  to  say,  as  matter  of  fact,  whether  or  not  in  the  particular 
case  the  facts  proved  show  negligence.     (Id.) 
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16.  MonoN  rom   Nonsuit — QmsnoN  ov  Contbdutobt  NiouaxNCB— 

FaOTS  TAKXN  as  PBOVXD^lNraBSNGEB  AGAINST  DXTKNDANT. — UpOB 

a  motion  for  a  nonsnit  on  the  ground  that  eontributory  negligenee  it 
shown  bj  the  plaintiff's  eridenee,  every  fact  that  plaintiff's  sti- 
denee  proves  or  tends  to  prove  must  be  taken  bj  the  court  as  proved, 
and  must  be  taken  in  the  strongest  light  against  the  def  endant^  and 
interpreted  most  strongly  against  him.     (Id.) 

17.  MonoN  Pbopsblt  Dxnixd— Question  worn  Jubt.— ffsid,  that  plain- 
tiff's  evidenee,  admitting  that  his  testimony  was  somewhat  ineon- 
sistent  and  partly  absurd,  does  not  show  as  matter  of  law  that 
he  was  guilty  of  contributory  negligenee,  and  that  it  was  proper 
to  deny  the  motion,  and  to  submit  the  question  of  eontributoiy 
negligenee   to  the  jury.     (Id.) 

18.  Contbibutobt  Neoliqbngk— Instruction — ^AppucABiLnr  fo  En- 
DXNOE. — ^In  an  action  to  recover  for  injuries  alleged  to  have  been 
sustained  by  defendant 's  train  while  plaintiff  was  crossing  the  track, 
where  the  evidence  dearly  shows  that  if  plaintiff  and  defendant 
were  both  negligent,  their  negligence  was  contemporaneous  and  eon- 
current,  and  extending  up  to  the  very  time  of  the  accident,  an  in- 
struction to  the  effect  that  if  the  jury  believe  that  plaintiff  did  not 
axercise  reasonable  and  ordinary  care  to  prevent  the  injury  he  can- 
not recover,  notwithstanding  defendant's  negligence,  unless  it  was 
gross,  willful  and  intentional,  is  not  objectionable,  for  not  using 
the  words  ''proximate  contributory  negligence,"  nor  for  not  stating 
the  rule  of  ''the  last  dear  opportunity."  (Jansen  v.  Southern 
Pacific  Co.,  12.) 

19.  "Pbozimatb  CoNTBiBUToaT  Neouqknos" — ^DcnNinoN. — ^''Proiil- 
mate  contributory  negligence"  is  that  negligence  of  plaintiff  which 
in  a  natural  and  continuous  sequence,  unbroken  by  any  inde- 
pendent cause,  contributes  to  the  injuries,  and  without  which  the  in- 
juries would  not  have  occurred.     (Id.) 

20.  OONTBIBUTOBT    NBGUOSNGB    OW    TBAVZUB    GMSBINO    TEAOK— FAIL- 

UBS  TO  Look  ani>  Listsn. — ^It  is  the  duty  of  a  traveler  when  at- 
tempting to  cross  a  railroad  track  to  look  and  listen  for  an  approach- 
ing train,  and  it  is  contributory  negligence  for  him  to  ezpoee  himself 
to  danger  without  making  any  effort  to  ascertain  whether  a  train 
was  approaching  by  which  he  was  injured.     (Id.) 

tl«  INSTftUOTIONS   TO   BB   BBAO   TOGBTHBB— -PBOZIICATB  OONTUBUnON. — 

Instructions  are  to  be  read  together;  and  where  an  instruction  was 
embodied  in  the  charge  as  to  the  negligence  of  plaintiff,  caution- 
ing the  jury  that  they  must  find  whether  "plaintiff  was  guilty 
of  negligence  which  proximately  contributed  to  his  injuries,"  the 
omission  of  ''proximate  contributory  negligence"  in  the  particolar 
Instruction  objected  to  was  not  prejudiciaL    (Id«) 


New  Truu  847 


NEGLIGENCE  (Continued). 

22.  Inafpucablk  Instruction — ^'*Last  Clsab  Opportunttt'* — Actual 
Enowlxdok  of  Pxbil  EssENTiALb — An  instruction  aa  to  tlie  ''last 
elear  opportunity"  was  whollj  inapplicable  where  there  was  nothing 
in  the  evidence  to  support  it  It  is  essential  to  the  applicability'  of 
the  doctrine  of  later  negligence  of  the  engineer  that  he  must  have 
been  actually  aimre  of  plaintilf's  danger  in  time  to  have  obTiated 
it;  and  where  the  evidence  shows  that  after  his  discovery  of  plain- 
tiif 's  peril  and  inattention  to  danger  the  engineer  did  all  he  could 
to  prevent  the  accident,  no  later  negligence  on  hlf  part  existed. 
(M.) 

2^    iNSTRUOriOM  AB  TO    WiLLWVL    INJUET    NOT    PBXJUDIOUIm — ^Though 

defendant  would  have  no  right  in  any  event  to  injure  the  plaintiif 
irantonly,  willfully  and  with  an  intentional  purpose  to  hurt  him,  and 
^ough  an  instruction  on  that  subject  might  have  been  eliminated, 
^wing  to  the  fact  that  there  was  no  issue  or  evidence  as  to  wanton  and 
Intentional  injury,  its  presence  eould  not  prejudice  the  appellant. 
(Id.) 

24.  FiaiNO  Shot  bt  Pougb  OmoiR  at  Runaway  Hobss — Injtuet  to 
Plaintut — Appeal — Conpuotino  Eyidxngx. — In  an  aetion  to  re- 
cover for  an  alleged  injury  to  the  plaintiify  by  the  negligent  firing 
of  a  shot  by  defendant  aa  a  police  officer  at  a  runaway  horse, 
where  it  appears  that  two  other  shots  were  fired  at  the  horse  by 
other  persons  about  the  same  time,  and  that  there  is  ample  evi- 
dence in  the  record  to  justify  the  court  in  finding  that  the  shot 
fired  hj  defendant  was  not  the  cause  of  the  injury  to  plaintiff,  not- 
withstanding a  conflict  in  the  evidence,  the  finding  for  the  defend- 
ant cannot  bo  disturbed  upon  appeaL     (Nelson  t.  McCarty,  778.) 

NEW  TRIAL. 

1.  Statkicbnt— OuissiON  OF  BpxoxncATioNB-— Rbpusal  to  Allow 
Amindmznt — ^DiSGRsnoN — REvnw  upon  Appxal. — Though  an  order 
lefusing  to  allow  a  supplemental  amendment  to  the  statement  on 
motion  for  new  trial  to  add  thereto  specifications  wholly  omitted 
therefrom  by  oversight  and  excusable  neglect,  under  section  473 
of  the  Code  of  Civil  Procedure,  is  reviewable  upon  appeal  there- 
from, yet  such  order  was  addressed  to  the  discretion  of  the  trial 
oourt,  and  where  the  review  upon  appeal  shows  no  abuse  of  dis- 
cretion, the  order  refusing  to  grant  the  relief  will  be  affirmed. 
(Freeman  ▼.  Brown,  516.) 

2.  Obdxb  Gxantino  New  Tbul — ^Rsview  upon  Appbal — Insutfigisnt 
Rbcobd — ^Pbibumption. — Upon  appeal  from  an  order  granting  a 
new  trial,  the  appellant  must  present  a  record  which  affirmatively 
■hows  error  in  the  granting  of  the  motion.  In  the  abeence  of  a  biU 
of  exceptions  showing  the  grounds  of  the  motion  and  what  was 
need  upon  the  motion,  where  the  record  does  not  establish  the  con 
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Irary,  it  will  be  eonclusivelj  presumed  in  favor  of  the  order  that 
it  was  in  part  baaed  upon  some  ground  upon  which  affidavits  eonld 
be  used,  and  that  such  were  used,  and  were  sufficient  to  justifj 
the  order.     (Thompson  ▼.  Wheeler,  195.) 

8.  Statkmsnt  on  Motion  iob  Nxw  Trial. — A  statement  on  motion 
for  a  new  trial  which  may  be  sufficient  on  appeal  from  an  order 
denying  the  motion  may  be  wholly  insufficient  to  show  error  in  the 
granting  of  the  motion.  It  is  the  duty  of  the  party  who  would 
show  such  error  to  see  that  the  record  establishes  it.     (Id.) 

Bee  Appeal,  2,  3,  9,  10;  Judgment,  11-18;  Negligence,  12. 

NONSUIT. 

1.  Action  fob  Monkt  Loaned — ^Evidencb— Ebbob  in  Nonsuit.— In  an 
action  for  money  loaned  by  a  corporation,  where  the  plaintiff's  evi- 
dence showed  that  the  corporation  had  authorized  its  president  offi- 
cially, as  such,  to  draw  checks  for  the  moneys ;  that  he  had  no  money 
in  bank  to  his  own  credit;  that  the  checks  of  the  corporation  were 
■igned  by  him  officially  in  favor  of  the  defendant  for  the  amount 
of  the  alleged  loan,  and  were  cashed  by  defendant  and  returned 
to  the  secretary,  after  the  president's  death;  that  defendant  had 
admitted  receiving  the  money;  that  it  had  not  been  repaid;  and 
that  the  deceased  president  had  stated  to  the  secretary  that  the 
money  had  been  loaned  to  the  defendant — the  court  erred  in 
granting  a  nonsuit.     (Archibald  Estate  v.  Matteson,  441.) 

8.  Ejfbct  ov  Motion  roa  Nonsuit — ^Demubreb  to  Evidencx — Ques- 
tion OF  Law — Interences  of  Fact. — A  motion  for  a  nonsuit  can- 
not be  granted  where  plaintiff's  evidence  tends  to  establish  the 
material  averments  of  the  complaint.  The  motion  operates  practi- 
cally as  a  demurrer  to  plaintiff  *s  evidence,  and  assumes  the  truth  of 
the  facts  proved  and  of  all  reasonable  presumptions  and  inferencej 
of  fact  therefrom,  and  presents  a  pure  question  of  law  for  the  court. 
(Id.) 

8.  Incompetent  Evidence  —  Hearsay  —  Cross-examination^ — Where 
hearsay  evidence  which  had  been  excluded  in  chief  was  brought  out 
by  the  defendant  on  cross-examination  of  the  secretary,  as  to 
declarations  made  by  the  deceased  president,  effect  must  be  given 
to  it  on  the  motion  for  nonsuit.  Error  in  admitting  evidence  for 
the  plaintiff  cannot  be  reviewed  on  motion  for  a  nonsuit.     (Id.) 

4,  Inappropriate  Findings  on  Motion — Credibility  of  Witnesses — 
Probative  Power. — It  was  inappropriate  for  the  court  to  make 
findings  of  fact  on  the  motion  for  a  nonsuit.  The  question  of  the 
credibility  of  witnesses  cannot  arise  upon  such  motion  except  to 
give  to  the  testimony  for  plaintiff  its  full  probative  power,     (Id.) 
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5.  Teial  by  Court — Immaterial  Distinction  ab  to  Nonsuit. — ^Tbere 
18  no  difference  in  the  power  and  duty  of  the  court,  when  sitting  as  a 
jury,  and  when  trpng  a  case  hj  jury,  as  regards  the  decision  of  a 
motion  for  nonsuit,  the  rules  for  the  decision  of  which  are  the 
same  in  either  case.  The  only  question  to  be  decided  is  whether 
plaintiff's  evidence  has  made  ft  j^rvma  fooie  case.    (Id.) 

OFFICE  AND  OFFICEBa 

1.  Justices  of  the  Peace-  Salaries  in  Los  Angeles  Township.— 
Under  the  act  of  March  18,  1907,  establishing  a  new  system  of 
county  and  township  governments,  by  amendments  of  the  Political 
Code,  the  fonr  justices  of  the  peace  provided  for  in  Los  Angeles 
township,  in  section  4114  thereof,  are,  by  the  provisions  of  sub- 
division 15  of  section  4231  thereof,  each  entitled  to  receive  ft 
■alary  of  $3,000  per  annum,  payable  in  Hke  manner  and  ont  of  the 
same  fund  and  at  like  times  as  county  officers.  (Summerfield  T. 
Dow,  678.) 

8.  Constitutional  Law — Compensation  in  Proportion  to  Duties. — 
Such  provision  does  not  violate  section  5  of  article  XI  of  the  state 
constitution,  requiring  the  compensation  of  officers  to  be  regulated 
in  proportion  to  duties.  The  adjustment  of  compensation  by  salaries 
in  large  cities,  and  fees  in  smaller  dtiee,  towns,  and  nonurbaa  com- 
munities, proceeds  upon  intrinsic  differences.     (Id.) 

8.  Ban  Francisco  Charter — Assistant  District  Attorney — Ordi- 
nance Providino  Additional  Assistant — Salary — ^Mandamus. — 
An  ordinance  of  the  dty  and  county  of  San  Francisco,  duly  passed, 
providing  for  the  appointment  of  an  additional  assistant  district 
attorney  to  those  authorized  by  the  charter,  makes  him  a  legal  as- 
sistant or  deputy  district  attorney,  and  the  appointment  is  of  the 
same  dignity  as  if  the  ordinance  had  been  embodied  in  the  charter; 
and  mandamui  will  lie  to  compel  the  auditor  to  draw  a  warrant 
for  his  salary  payable  out  of  the  general  fund,  as  fixed  in  the  or- 
dinance.    (Harrison  v.  Horton,  415.) 

4,  Construction  op  Charter — Specific  Appropriation — Salary  of 
Officer. — The  provision  of  the  San  Francisco  charter  forbidding 
the  auditor  to  draw  warrants  except  upon  an  unexhausted  specific 
appropriation  has  no  application  to  the  salary  of  an  officer  fixed  un* 
der  express  authority  of  the  charter  ia  a  valid  ordinance.     (Id.) 

Bee  Municipal  Corporations. 

PABTNEBSHIP. 

I.  Goods  Sold  and   Deliveesd— Pleading — ^Partnership  Liabilitt— 
Waiver  of  Nonjoinder. — ^A  recovery  may  be  had  upon  a  partner^ 
•hip  liability  against  one  of  the  partners  sued  individually,  where 
6  CaL  App.--64 
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be  fails  to  plead  a  nonjoinder  of  his  copartner.  Such  failore 
operates  as  a  waiver  of  objection.  (Baker  k  Hamilton  ▼.  Lambert, 
708.) 

2.  Evidence — Sale  to  Partnership. — ^In  such  ease  evidence  is  ad- 
missible for  the  plaintiff  to  show  that  a  partnership  existed  between 
defendant  and  a  third  person,  and  that  the  goods  sold  and  delivered 
were  sold  and  delivered  to  such  partnership;  and  it  was  error  to  re- 
fuse to  admit  such  evidence.     (Id.) 

8.  Action  jga  Skbvicb8 — ^Amendment  to  Answebt— Bisgbetiok — 8sB^ 
tlement  with  Pabtnbrshif^— Refusal  not  Pbjcjudicial. — In  an  ac- 
tion for  servieesy  although  a  proposed  amendment  to  the  answer  to 
set  up  a  settlement  between  plaintiff  and  a  partnership  of  which 
defendant  was  a  member,  and  payment  in  full,  might  well  have 
been  allowed  so  as  to  present  the  case  upon  its  merits,  yet  it  cannot 
be  held  that  the  court  abused  its  discretion  in  refusing  it,  where 
Its  action  was  not  prejudicial,  it  appearing  that  the  action  was 
tried  upon  the  theory  that  the  settlement  was  in  issue.  (Miner  t. 
Rickey,  451.) 

4  Individual  Action — ^EviDENCft--JoiNT  Obligation — iNSTaucnow — 
Material  Variance. — ^In  an  action  for  services  against  a  defend- 
ant individually,  where  defendant's  evidence,  received  without  ob- 
jection, tended  to  prove  that  any  liability  in  favor  of  plaintiff  was 
against  a  partnership  of  which  defendant  was  a  member,  the  de- 
fendant was  entitled  to  an  instruction  that  if  the  jury  found  that 
the  services  were  rendered  at  the  request  of  the  defendant  acting 
as  a  member  of  the  partnership  to  the  plaintiff's  knowledge,  their 
verdict  should  be  for  the  defendant.  In  such  case  the  obligation 
would  be  joint,  and  the  instruction  is  addressed  to  the  question  of 
a  material  variance  between  the  complaint  and  the  evidence.     (Id.) 

0.  Hearsay  Evidence — Prejudicial  Errors — It  was  prejudicial  error 

to  admit  hearsay  evidence  either  to  prove  the  value  of  plaintiff's 
services,  or  to  corroborate  the  testimony  of  plaintiff  that  he  was 
employed  by  the  defendant,  or  to  show  a  conversation  with  the  regis- 
ter of  the  state  land  office,  to  excuse  delay  in  a  suit  for  years 
that  should  have  been  dismissed  on  motion.     (Id.) 

PARTY-WALL. 

1.  Contract  iob  (Tontribution — Pleadino — Gravauen  ov  OoirPLAnnr. 

In  an  action  to  recover  one-half  of  the  cost  of  the  erection  of  a 
party-wall,  under  a  written  contract  to  contribute  one-half  thereof 
to  the  one  actually  building  the  wall,  the  gravamen  of  the  com- 
plaint is  the  building  of  the  wall  by  one  coterminous  owner,  and 
the  use  thereof  by  the  other,  without  contributing  his  part  of  ^m 
aost  of  erection.    (Watkins  v.  Glas,  68.) 
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2.  Pathekt  of  Oost  of  Wall  Immatebial. — ^It  it  not  neeesaary  to 

ayer  that  the  party  erecting  the  wall  has  paid  the  eost  of  its 
erection,  before  the  action  for  contribution  under  the  contract  there- 
for is  brought,  nor  is  it  a  defense  that  plaintiff  has  not  paid  the 
cost  of  erection  to  the  builder  employed  to  erect  it.     (Id.) 

•.  Uncertainty  in  Plkidino — Gxnkbal  Deicubbsb. — ^Where  the  eoift- 
plaint  is  sufficient  as  against  a  general  demurrer,  the  f  aet  that  some 
of  its  averments  are  uncertain  cannot  be  considered  where  no  speeial 
demurrer  for  uncertainty  was  interposed.     (Id.) 

4.  SUFFICIENOT    OF    COICPLAINT — ^PABTT-WALL    AOEXEICBNT — APFEAISI- 

MSNT  OF  Cost  bt  Aqbbed  Abghitbot. — A  complaint  which  aUegea 
the  agreement  of  the  parties  to  bear  an  equal  proportion  of  the  ei* 
pense  of  the  erection  of  the  wall,  that  it  was  erected  by  one  of  them, 
that  the  cost  thereof  was  appraised  by  the  architect  agreed  upon  b^ 
tween  the  parties,  and  the  notification  to  defendants  of  such  ap> 
praisement,  and  alleges  that  defendants  are  making  use  of  the 
wall,  and  have  not  paid  their  share  of  the  burden  of  Its  erection, 
is  sufficient  as  against  a  general  demurrer,     (Id.) 

&  Bblation  of  Debtob  and  Cbeditob— Assionabilitt  of  Bight  of 
Action. — The  complaint  shows  the  relation  of  debtor  and  creditor 
between  the  parties,  and  the  party  erecting  the  wall  became  vested 
with  a  right  of  action  against  the  other  party,  which  was  assignable, 
and  enforceable  by  the  assignees,  subject  to  any  defense  or  counter- 
claim against  the  assignor.     (Id.) 

6.  Dbfensb  Unpbovsd— Conolusivx  Finding.— Where  no  eridenee  is 

offered  upon  a  defense  pleaded,  the  finding  that  the  allegations 
of  such  defense  are  untrue  is  unassailable.     (Id.) 

7.  Obdeb  of  Pboof— Opening  of  Causb— Motion  of  Dbfbndan^— 

Judgment  Pleaded  in  Abatement  and  in  Bab— Discbbtion.-^ 
Where  the  oniw  was  upon  plaintifif  to  prove  the  averments  of  the 
complaint  denied  by  the  answer,  the  court  properly  exercised  its 
discretion  in  denying  a  motion  of  defendant  to  open  the  case  first 
by  proving  a  former  judgment  pleaded  in  bar  and  in  abatement  of 
the  action.  The  proper  time  for  such  proof  was  after  plaintiff 
had  proved  his  ease;  and  where  defendant  then  failed  to  make  saeh 
proof,  the  plea  cannot  be  considered.     (Id.) 

6.  Evidence — Contract  bt  Corporation  with  Plaintiff  to  Buiia 
Wall — Assignment  bt  Corporation — Prima  Facie  Execution.— 
A  contract  between  a  corporation,  party  to  the  party-wall  agree- 
ment, and  the  plaintiffs  to  construct  the  party- wall  was  admissible 
to  show  the  fact  of  its  construction  thereunder;  and  the  assign- 
ment by  the  corporation  to  the  plaintiffs,  executed  by  its  president 
and  secretary,  and  attested  by  its  corporate  seal,  was  a  prima  facU 
showing  of  a  due  execution  thereof,  which  was  sufficient|  in  the  ab- 
sence of  other  evidence  overcoming  it.     (Id.) 
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9.  Ebhob  in  Aqrxid  Appbaiseickkt— Bubdik  ov  Pioof. — ^If  ther» 
any  error  or  mistake  in  the  agreed  appraisement,  which  appean 
to  have  been  conducted  in  aceordance  with  the  terms  of  the  part/- 
wall  agreement^  the  burden  was  upon  the  defendants  to  show  iL 
(Id.) 

10.  SuPPOBT  ov  FiNi>iNQ8  AKD  JuDOMSNT^ — Beld,  that  tho  eridenea 
suiBdentlj  supports  the  findings  and  sustains  the  judgment  for 
plaintiffs.     (Id.) 

PAYMENT.    See  Cheeks,  1-4 

PLACE  OP  TBIAU 

1.  Ybnux  ov  AonoN — Spxcifio  Perpobhangs  or  Contilact  to  Ootmn 

BSAL  Estate — Plage  ow  Comicenoemsnt. — An  action  to  compel 
the  specific  performance  of  a  contract  to  convey  mining  claims 
situated  in  another  countj  may  be  brought  in  the  countj  of  the 
residence  of  the  defendant.  It  is  not  an  action  "for  the  reeor- 
erj  of  the  poesession  of,  quieting  title  to,  or  for  the  enforcement 
of  liens  upon  real  estate,"  required  bj  the  constitution  to  "be 
commenced  in  the  county  in  which  the  real  estate,  or  any  part 
thereof  affected  by  such  action  or  actions,  is  situated.''  (Wood 
T.  Thompson,  247.) 

2.  Construction   qw   Constitutional   Provision — Limitation    upov 

JuBiSDicnoN  OF  SuPEBiOB  CouBT. — ^Tbc  constitutional  provision  ttm* 
iting  the  place  of  commencement  of  certain  enumerated  actions, 
being  a  limitation  upon  the  general  Jurisdiction  of  the  superior 
eourt,  is  to  be  strictly  construed;  and  its  prohibition  must  bo  eoar 
fined  to  the  actions  enumerated  ther«in*    (Id.) 

FLEADINGa 

1.  AonoN  roB  Indebtedness— Lboal  Conclusion  Iicpltino  Pao^* 
Judgment  bt  Bsfaui/t. — ^A  complaint  averring  that  defendants 
'^  within  two  years  last  past  became  indebted  to  the  plaintiif 
in  a  specified  sum,  followed  by  other  proper  averments,  though  it 
states  a  legal  conclusion  as  to  the  indebtedness,  merely  implying  the 
material  fact,  is  sufficient,  in  the  absence  of  a  demurrer,  to  support 
a  judgment  by  default     (ELilillea  ▼.  Wilson,  0.) 

2.  SumcnsNCT  of  Complaint — ^Bevisw  upon  Appeal. — ^The  sufficiency 
of  a  complaint  to  support  the  judgment  must  bo  reviewed  on  an 
appeal  from  the  judgment.  (Wells,  Pargo  k  Company  v.  MeCartl^, 
801.) 

8.  complaint     upon     FOBEGLOSUBB     of     MOBTOAOB — SUFFIUIENOT     OF 

Averment  of  Ownebship — ^Assignment  bt  Ezbgutbix — ^Presump- 
tion UPON  Appeal. — ^Where  a  complaint  upon  the  foreclosure  of 
*  mortgage  alleged  an  assignment  by  the  exeeatnz  of  tho  will  of 
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ft  deeeaaed  person, '' pursuant  to  order  dnlj  made  in  the  matter  of 
the  estate"  of  such  deceased  person,  without  averring  specifically 
what  order  was  made  in  such  matter,  and  also  alleged  an  indorse- 
ment and  delivery  of  the  note  to  plaintiif  by  the  executrix  with- 
out recourse,  and  that  plaintiif  has  ever  since  been,  and  now  is, 
the  holder  and  owner  thereof,  it  must  be  presumed  in  favor  of  the 
judgment,  in  the  absence  of  a  bill  of  exceptions,  that  it  was  shown 
without  objection  that  an  order  of  sale  and  an  order  confirming 
the  sale  were  properly  made  by  the  superior  court,  and  that  the  cause 
was  tried  on  the  theory  that  the  complaint  was  sufficient,  and  teehni* 
cal  objections  raised  for  the  first  time  on  appeal  must  be  disre- 
garded.   (Id.) 

4.  Attempt  to  Alums  Ordbb  or  CoimT— Lvoal  Conclusion— Uiai- 

HATE  Fact  or  Ownsbship  Alleokd. — There  being  no  attempt  to 
mUege  the  orders  of  the  court,  even  if  the  allegation  relative  thereto 
be  deemed  a  mere  legal  conclusion  and  surplusage,  the  allegation 
of  ownership  of  the  note  and  mortgage  should  be  construed  as  aa 
averment  of  an  ultimate  fact  sufficient  to  supply  the  defect  and 
to  support  the  judgment.     (Id.) 

5.  Pboposkd  Ambndicbnt  bt  SuBssquBNT  LixNHOLDSK — ^Novation — 

Statutx  or  Limitations — Disgkbtion. — The  court  did  not  abuse 
its  discretion  in  refusing  to  permit  an  amended  answer  to  be  filed 
more  than  four  years  after  issue  joined,  so  as  to  plead  a  novation 
of  the  indebtedness  on  the  note  and  mortgage,  which  was  barred 
by  the  statute  of  limitation  aa  against  a  subsequent  lienholder, 
and  thus  defeat  the  plaintiff's  mortgage  and  unjustly  assert 
priority  of  defendant's  lien  thereto.     (Id.) 

6.  ASSITMPSIT— WOBK     AND     LaBOB     DOKB — EXEOtJTXD     CONTRACT. — ^A 

eomplaint  to  recover  for  work  and  labor  done  in  grading  and  ex- 
eavating  for  the  defendants,  within  two  years,  for  which  they  agreed 
to  pay  to  the  plaintiff  a  specified  sum,  is  in  effect  an  indebitatu9 
€U8ump8it  count  at  common  law.  Such  pleading  is  allowable  under 
oar  code;  and  its  use  carries  with  it  the  general  rule  applicable  to 
such  counts.     (Donegan  v,  Houston,  626.) 

7.  Omission    or    Usual    Avebmsnts — Impuxd    Considebation    and 

PBOMISB. — ^Though  the  complaint  lacks  the  ordinary  averments  of 
indebtedness,  and  that  the  services  were  rendered  at  defendant's 
request,  yet  these  averments  are  unnecessary  when  the  consideration 
as  well  as  the  promise  are  implied  from  the  nature  of  the  trans- 
aetion  declared  upon.     (Id.) 

8.  Distinct   Debts    Undeb    Diffebent    Contbacts. — ^Under    an    in- 

dehiiatfu  assumpsit  count,  several  distinct  debts  due  in  respect  %• 
different  contracts  not  under  seal  of  the  same  or  different  natu7e^ 
as  demands  for  work,  and  debts  for  goods,  money  lent,  etc.,  might 
•Iwi^  bs  included  in  one  count  of  this  description,  and  whatever 
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Ii  due  may  be  recovered  thereunder.  It  is  not  neeessarf  to  declare 
Bpeciallj,  however  special  the  agreement  may  have  been,  when  plain- 
tiif  has  performed  the  terms  and  the  remuneration  was  to  be  ia 
mon^.    (Id.) 

9.  EZPSESS    AND    IV?LIXD    OONTRAOTS— GBADINO    AND    EXTBA    WOUC — 

A000UNT8  Stated-— ITXMS. — The  plaintiff  may  recover  in  one  const 
nnder  an  executed  express  contract  for  grading  completed,  and 
also  under  an  implied  contract  for  extra  work,  as  together  con- 
stituting the  whole  indebtedness  due,  and  where  an  account  waa 
stated  for  the  whole  indebtedness,  the  law  implies  a  promise  to 
pay  it  It  was  not  necessary  to  plead  any  of  the  items  from  which 
the  result  was  obtained,  the  only  remedy  of  the  defendants  being 
to  demand  a  bill  of  particulars  under  section  454  of  the  Oode  «f 
Civil  Procedure.     (Id.) 

10.  Pleading — Issuv  XJndkb  Iuplod    Avebicint— WAivxa   of   Bns- 

nsee's  Cebtitioatb — ^Unjust  and  Fbaxtdtjlbnt  Dsibntion — ^Peb- 
80NAL  Quarrel. — The  issue  as  to  whether  there  was  a  waiver  of  tiie 
engineer's  certificate  required  of  the  plaintiff  was  properly 
by  the  court,  under  the  implied  allegation  that  the  eontract 
fully  executed  and  performed,  and  that  nothing  remained  bat  to 
pay  the  money  agreed.  The  plaintiff  might,  without  express  plead- 
ing, prove  that  the  engineer's  certificate  was  unjustly  and  fraudu- 
lently detained,  without  warrant,  owing  to  a  personal  quaneL 
(Id.) 

11.  Findings  Within  Pxaadings — Support  bt  Evidence. — Held,  that 
aU  the  findings  for  plaintiff  are  within  the  pleadings,  and  are  sop- 
ported  by  sufficient  evidence.  The  weight  of  the  evidence  wOl 
not  be  considered  where  there  is  a  substantial  conflict  Uierein, 
(Id.) 

11.  Objections  to  Coicplaint  Cured  by  Issues  Under  Dbishd- 
ant's  Pleadings^ — ^Where  all  of  the  issues  which  it  is  claimed  the 
complaint  should  have  tendered  were  set  forth  by  the  answer,  eonn- 
terdaim  and  cross-complaint  of  the  defendants  and  issues  joined 
thereon  by  plaintiff's  answer  thereto,  any  objections  to  the  insufl- 
eiency  of  the  complaint  are  therel^-  waived  and  cured;  and  where 
the  case  was  tried  and  findings  made  for  plaintiffs  upon  tlie 
issues  tendered  l^  defendant's  pleadings,  the  judgment  cannot  be 
reversed  because  of  the  objections  made  to  the  complaint,  erea 
if  it  be  conceded  that  they  were  tenable.     (Id.) 

Bee  Agency,  4;  Attachment,  1-5;  Bill  of  Particulars;  Contraety  SS, 
£3,  27,  80;  Eminent  Domain,  7,  10;  False  Imprisonment,  4; 
Frauds,  1;  Injunction,  7;  Intervention;  Judgment,  7-10; 
Mortgage,  8,  10;  Partnership,  1;  Party-wall,  1-5 1  <}aietiBg 
Sitle,  3,  4;  Speoifis  Performance;,  3,  4;  Trust,  4. 
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PLEDGE. 

!•  Transfkb  gw  Stock— Bioht  to  Bepubohabb. — ^Wbere  ft  appean 
that  a  transfer  of  one-half  the  stoek  in  a  eorporation  hj 
plaintiff  to  defendant  was  eontemporaaeous  with  a  right  given  to 
lepnrchaM  the  same,  that  the  stock  had  a  anbetantial  ^Ine,  and 
that  defendant  neither  paid  nor  agreed  to  pay  anything  in  considera- 
tion of  its  transfer  to  him,  that  none  of  plaintiff's  existing  liabil- 
ities as  a  stockholder  were  canceled  or  assmned  by  def  endant,  and 
as  a  condition  of  the  retranefer  plaintiff  was  to  pay  one-half  of 
the  money  which  a  bank  had  loaned  or  woold  loan  the  company, 
further  secarity  being  given  for  future  loans  to  the  company, 
the  transfer  of  the  stock  is  to  be  deemed  a  pledge  and  not  a  sale 
thereof.     (Eeifer  ▼.  Myers,    668.) 

8.  AoBXSMSNTS — SiNQiA  Tbansagtion — ^Lanouaob  ov  Baim  not  Ck)ff- 
TBOLLiNO, — The  agreements  whereby  the  stock  was  transferred  to 
the  defendant  and  the  plaintiff  was  given  the  right  of  repurchase 
eonstituted  one  and  the  same  transaction,  and  are  to  be  taken  to- 
gether in  view  of  all  the  circumstances  of  the  case.  The  use  of 
the  words  "Bold,  transferred,  and  assigned,"  and  the  recital  that 
defendant  is  the  owner  of  the  stock  cannot  change  the  character  of 
the  transaction.  For  the  purpose  of  ascertaining  the  real  contract 
between  the  parties,  the  court  looks  beyond  the  terms  of  the  in- 
strument.    (Id.) 

8,  Action  to  Bedesm  from  Pledge — Nonsiht. — In  an  action  to  re- 
deem from  the  pledge,  a  motion  for  a  nonsuit  admitted  the  truth 
of  plaintiff's  evidence,  and  every  inference  of  fact  that  can  be 
legitimately  drawn  therefrom.  Held,  that  a  motion  for  a  non- 
suit, in  view  of  the  evidence  for  plaintiff,  was  improperly  granted, 
and  that  the  judgment  of  nonsuit  must  be  reversed.     (Id.) 

PBACTICE.  See  Appeal;  Attachment;  Bill  of  Exceptions;  Bill  of 
Particulars;  Costs;  Evidence;  Execution;  Injunction;  Inter- 
vention; Judgment;  New  Trial;  Nonsuit;  Place  of  Trial. 

PBINCIPAL  AND  AGENT.    See  Agen<7. 
PBOHIBITION. 

1«  BXMXOT    BT    APPXAL — JURISDICTION    TO    TBT    AcTION    IN    JUSTICS'S 

Cou&t. — A  writ  of  prohibition  will  not  lie  to  prevent  the  trial  of 
an  action  where  there  is  a  plain,  speedy  and  adequate  remedy  by 
appeal  from  the  final  judgment  rendered  therein.  Whether  a  jus- 
tice's court  has  or  has  not  jurisdiction  to  try  an  action,  where  it 
appears  that  the  summons  was  not  served  or  returned  within  three 
years  from  the  conunencement  of  the  action,  the  method  of  appeal- 
ing from  the  judgment  of  the  justice's  court  is  simple  and  expedi- 
tioos  and  an  appeal  may  be  taken  upon  questions  both  of  law  and  of 
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FBOHIBITION  (Cbntinued). 

&et;  and  prohibition  will  not  lie  in  tbe  inperior  eoart  to  preFent  the 
trial  of  the  action.  (Hubbard  ▼.  Justice'!  Court  of  San  Jose  Town- 
•hip,  90.) 

8.  Afpxai/— SnFULATioH  OP  PAftTixs — ^MooT  Qui8TiDH^»Up<m  Ap- 
peal to  this  court  from  a  judgment  of  the  enperior  eonrt  denjing 
*  writ  of  prohibition  to  the  justice's  eourt,  the  parties  cannot 
bj  stipulation  limit  the  inquiry  in  this  court  to  the  moot  qaeo* 
tion,  not  arising  upon  the  record,  whether  section  581  of  the  Oodo 
of  Ciril  Procedure  applies  to  justices'  courts.     (Id.) 

See  Criminal  Law,  20,  77;  Justice's  Court.  S. 

PBOMISSOBY  NOTE. 

h  Waivxe  of  Intescst  Arm  Maturitt— -Exxcuted  Okal  AmsMM^ 
UXNT.— An  executed  oral  agreement  between  the  owner  of  a  aoto 
and  the  payee,  upon  suflScient  consideration,  to  waive  the  payment  of 
interest  thereon  after  maturity,  had  the  effect  to  change  the  stipu- 
lation of  the  note  as  to  such  interest.     (Bighetti  y.  BighettI,  840.) 

2.  Conditional  Deposit  of  Monst  in  Bank — Extinouishiont  not 
Effkcted. — ^A  deposit  of  money  in  bank  for  the  purpose  of  ex- 
tinguishing a  note  under  the  provisions  of  section  1500  of  the  Civil 
Code  must  be  unconditional,  and  must  have  the  effect  to  make  the 
deposit  the  property  of  the  person  to  whose  credit  It  is  placed; 
and  a  deposit  of  money  made  conditionally  upon  the  surrender  of 
the  notes  is  insufficient  to  extinguish  the  obligation  of  the  noto  for 
which  the  deposit  was  made.    (Id.) 

QUIETING  TTTLB. 

1.  AonoN  TO  QuDRP  TrrLv— Affibmatiw  Befenss — ^FomiiBi  Jum- 
mint — Estoppel. — In  an  action  to  quiet  title,  where  the  court  sus- 
tained an  affirmative  defense  that  defendant  had  obtained  a  former 
judgment  quieting  his  title  to  the  same  property,  under  the  same  is- 
sues against  one  for  whom  the  plaintiff  in  the  present  action  w^o 
claims  the  property  is  a  mere  agent,  the  former  judgment  pleaded 
operates  as  an  estoppel  against  the  plaintiff,  and  the  defendant's 
souree  of  title  is  immaterial.     (Keller  v.  McGiUiard,  805.) 

8.  Failure  of  Evidence — Title  not  to  be  BELrnaATXD. — ^The  real 
plaintiff  cannot  relitigate  the  title  to  the  property  Involved  in  the 
former  judgment,  notwithstanding  he  failed  to  show  of  what  the 
title  claimed  by  him  consisted  at  the  time  of  the  former  trial.  If 
a  party  fails  to  assert  his  daim  properly,  or  to  present  the  proper 
evidence  in  the  first  suit,  he  will  not  be  permitted  to  litigate  it  in 
a  second  suit.     (Id.) 

8.  UNNEOXSSABT    CBOS8-001CPLAINT— BsrUBAL    OF    MOTION    TO    SnOCB 

OXTT  NOT  Pkejudicial. — The  refusal  of  the  court  to  strike  out  as 
unnecessary  cross-complainti  which  presented  no  issues  other  than 
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QUIETING  TITLE  (Continiied). 

ilioM  presented  bj  the  complaint  and  answer,  is  withont  prejudice, 
where  no  judgment  was  rendered  upon  the  cross-complaint^  but 
on^  an  affirmatiye  defense  set  up  in  the  answer.     (Id.) 

4  OfflOl  or  GI088-C01CPLAINT. — A  eroBS-complaint  in  an  action  to 
quiet  title  may  be  used  to  present  a  case  for  afBrmatiye  relief  in 
•rder  to  preelnde  a  dismissal  of  plaintiff's  action  and  to  compel 
m  determination  of  the  rights  of  the  parties  to  the  action.    (Id.) 

Bee  InterTsntion,  1;  Mortgage,  1-6* 
QUO  WABBANTO.    See  Mnnicipal  Corporations,  18. 
SAFE.    8ei  Criminal  Law,  48-62. 

BECEiVER. 

1.  Ex  Parts  Appointmsnt— Basis  loa  BiTBauiNiNo  Yauditt— 
SuBSKQUXNT  Pbockbdinos  Imicatsbial. — The  validity  of  an  tx 
parte  order  appointing  a  receiver  must  be  determined  by  the  pro- 
ceedings upon  which  it  was  based;  and,  aside  from  any  imperfec- 
tion in  the  bond,  any  proceedings  taken  sabseqnently  to  the  mak- 
ing of  the  order  when  a  motion  to  vacate  the  order  was  noticed  and 
heard,  including  an  amended  complaint  then  allowed  to  be  filed, 
are  wholly  immaterial.  (Hobeon  ▼•  Pacific  States  Mercantile  Co., 
84.) 

8.  iNsnmoxENT  Complaint — Object  of  Action — Appointment  ov 
Begbivxb  or  Insolvent  Cobporation — ^Want  ov  Notice. — ^Where 
the  original  complaint  on  which  the  order  was  based  did  not  state 
a  cause  of  action,  and  had  for  its  object  merely  to  appoint  a  re- 
ceiver of  a  corporation,  alleged  on  information  and  belief  to  be  in- 
solvent, and  a  receiver  was  appointed  upon  the  verified  complaint 
to  take  possession  of  all  of  the  assets  of  the  corporation  without 
notice,  the  order  has  no  validity  and  must  be  reversed.     (Id.) 

8.  Appointment  must  be  Ancillabt  to  Pending  Cause  of  Action. — 
There  is  no  such  thing  as  an  action  brought  merely  for  the  appoint- 
ment of  a  receiver.  Such  an  appointment,  when  made,  must  be 
ancillary  to  a  pending  and  independent  cause  of  action,  and  its 
purpose  is  to  preserve  the  property  pending  the  litigation,  so  that 
the  relief  awarded  by  the  judgment,  if  any,  may  be  effective. 
(M.) 

4.  Jttbisdiotion  of  Equitt—- Insolvent  Cobpobation. — A  court  of 
equity  has  no  inherent  power  to  appoint  a  receiver  of  an  insolvent 
corporation  merely  because  of  its  insolvency,  or  to  vnnd  up  its 
affairs,  in  the  absence  of  a  statute;  and  no  statute  authorizes  m 
private  person,  either  as  stockholder  or  creditor,  to  maintJiin  an 
action  to  dissolve  a  corporation  upon  the  ground  that  it  is  insolvent^ 
«r  to  pUce  its  property  in  the  bauds  of  a  receiver.     (Id.) 
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BEGEIVEB  (Continued). 

6.  Nones  Bequisitb  as  a  Bulk — ^iRBXPAftABLS  Injury— Tempokabt 
Injunction. — As  a  general  rule,  the  appointment  of  a  reeeiTer  to 
take  property  ont  of  one's  poeseesion  without  a  trial  will  not  be 
indulged  in  by  a  court  without  previous  notice  to  the  defendant. 
It  would  be  unjustifiable,  except  where  it  dearly  appeared  that  ir- 
reparable injury  would  be  done  during  the  few  days  necessary  for 
a  hearing  on  notice;  and  even  in  such  extreme  case  a  temporary 
injunction  would  usually  be  sufficient.     (Id.) 

See  Appeal,  7* 
BOBBEBY.    See  Criminal  Law,  63-78. 
SALE.    See  Agency;  Contraet,  1-5,  14-20. 

8LANDEB. 

1.  Action  ron  SLANDBBr-^-DisicissAL — Attobnbt's  Fees — ^Dkosiov 
UPON  FoBMEB  Appeal — ^Pbopkb  Judoment  upon  Bemxttitus — "No- 
tice.— ^Where  the  plaintiff  brought  an  action  for  slander,  and  eauserl 
the  clerk  to  enter  a  dismissal  thereof  after  defendant  had  incurred 
costs  in  taking  steps  to  procure  a  dismissal  thereof,  and  had  included 
$100  for  counsel  fees  in  his  cost-bill,  and  upon  a  former  appeal 
from  an  order  striking  out  the  counsel  fees  the  order  was  reversed, 
leaving  the  cost-bill  as  to  attorney's  fees  intact,  upon  going 
down  of  the  remittitur,  the  court  properly  rendered  judgment  against 
plaintiff  for  $100  counsel  fees,  without  further  notice  and  hearing, 
as  an  incident  to  the  judgment,  and  for  the  further  sum  of  $32  costs 
upon  appeal,  to  which  no  objection  was  taken.  (Gaffey  v.  Mann, 
712.) 

i.  Constitutionality  of  Counsel  Fees  in  Slander  Cases — ^Law  op 
Case.—- No  constitutional  objection  appears  to  the  allowance  of  coun- 
sel fees  to  the  prevailing  party  in  an  action  for  slander,  under  m 
law  passed  prior  to  the  adoption  of  the  present  constitution;  but 
without  passing  definitely  upon  that  question,  it  is  sufficient  to  say 
that  the  decision  made  upon  the  former  api>eal  for  the  allowance  of 
counsel  fees  to  the  respondent  has  become  the  law  of  the  case^  and 
this  decision  has  become  final.     (Id.) 

SPECIFIC  PEBR)BMANCB. 

1.  Definite  Description  of  Land — Pakol  Evidence — ^Nsw  Descbip- 
TION. — In  an  action  for  the  specific  performance  of  a  contract  for 
the  sale  of  lots,  where  the  description  in  the  contract  is  definite,  cer- 
tain, and  complete,  and  described  land  not  belonging  to  the  de- 
fendants, parol  evidence  is  inadmissible  to  show  that  the  contract 
was  intended  to  describe  lands  elsewhere  situated  belonging  to  the 
dfifendants,  by  a  new  and   wholly   distinct  description,   which  is 
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SPECIFIC  PERFORMANCE  (Continued), 

sought  to  be  made  the  eubjeet  of  the  aetioii.  (WUlmoii  ▼.  Peek, 
666.) 

t.  DisRBOARD  OF  Paeol  Evidencje  Aduittid — ^PiNDiNO. — Where  the 
court  improperly  admitted  parol  evidence  to  eupplj  a  new  and  dis- 
tinct description  of  land,  such  eridence  ivas  entitled  to  no  weight 
whatever,  and  the  court  properly  disregarded  it,  and  found  that  tha 
contract  was  fatally  defective  for  want  of  description  of  the  land 
claimed  in  the  action  to  be  covered  thereby.     (Id.) 

8.  (TONTRAOT   TO   CONYEY   REAL   ESTATS   TO   CORFOEATIOll — SnTFIOIINOY 

OF  Complaint. — In  an  action  by  an  oil  company  to  enforce  specific 
performance  of  a  contract  by  defendant  to  convey  three  lots  of  land 
thereto,  where  the  complaint  shows  that,  in  consideration  of  a 
purchase  of  land  from  the  defendant,  including  the  three  lots  after- 
ward acquired  by  him  for  the  purpose  of  erecting  the  reftnery 
thereon,  it  had  issued  its  capital  stock,  which  defendant  accepted 
and  retained,  and  that  it  has  erected  valuable  improvements  on  the 
three  lots,  which  defendant  had  refused  to  convey,  and  alleged  that 
the  contract  to  convey  the  three  lots  was  reasonable  and  just  to  the 
defendant,  it  states  a  cause  of  action,  and  a  demurrer  thereto  was 
properly  overruled.     (Meridian  Oil  Co.  v.  Dunham,  367.) 

4.  Rule  as  to  Pleading  Value  of  Land  Imappuoablb. — ^The  well- 
recognized  rale  that  in  actions  for  specific  performance  the  com- 
plaint must  state  the  value  of  the  land,  or  other  facts  showing  that 
the  consideration  is  adequate,  is  not  applicable  to  the  facts  existing 
in  this  case.     (Id.) 

6.  Estoppel  of  Defendant  to  Question  Adbquaot^ — ^After  accepting 
and  retnining  the  agreed  consideration  for  the  whole  purchase,  the 
defendant  cannot  question  the  adequacy  thereof.     (Id.) 

6.  Parol    CoNTaAcr — ^Past     Pebporicangb — ^Ikpeoveicemts. — ^Though 

the  contract  to  convey  the  land  was  by  parol,  a  specific  performance 
of  it  may  be  enforced,  when  the  payment  therefor  has  been  accom- 
panied not  only  by  a  change  of  possession,  but  by  a  large  expendi- 
ture of  money  upon  the  lots  by  way  of  improvements  thereon,  con- 
sisting of  a  number  of  tanks  constituting  a  part  of  the  plant  of  its 
oil  refinery.     (Id.) 

7.  Pleading  and  Proof  as  to  Improvements. — ^Where   the   contract 

did  not  in  terms  call  for  an  improvement,  it  was  not  necessary  to 
allege  or  prove  that  the  improvements  upon  the  property  were  made 
pursuant  to  the  agreement.     (Id.) 

8.  Documentary  Evidence — Erbob  not  Disclosed^ — Where  no  error 

in  the  admission  or  exclusion  of  documentary  evidence  is  shown,  for 
the  reason  that  no  copy  thereof  is  included  in  the  record  upon  ap- 
peal, it  must  be  concluded  that  tha  ruling  of  tha  eonrt  thereon  was 
correct.     (Id.) 
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SPECIFIC  PEBFOBMANCE  (Continued). 

9.  Obiginal  Book  Entry  Showinq  Contbaot.— The  original  book  en- 
try  showing  the  contract  between  the  corporation  and  the  defendant 
for  the  purchase  of  the  land  and  lota  described  at  a  certain  price, 
to  be  paid  for  in  stock,  was  properly  admitted  as  showing  the  terms 
of  the  agreement  with  defendant  as  the  president.    (Id.) 

10.  Impsofeb  Evidsnob— XJndibstandiko  and  Intention  of  Defend- 
ant— Conclusion. — Questions  on  direct  examination  of  the  defend- 
ant as  to  his  understanding  and  intention  to  conyey  the  lots  in  ques- 
tion were  properly  disaDowed  as  calling  for  the  conclusion  of  the 
witness.     (Id.) 

U.  Disposition  of  Stock  Imicatebial — ^Aid  of  Compant. — ^The  subse- 
quent disposition  of  the  stock  receiyed  in  consideration  of  the  pur- 
chase of  the  land  and  lots,  by  placing  it  in  the  hands  of  the  trus- 
tees to  aid  the  company  in  tiding  oyer  the  financial  distress,  could 
not,  in  the  absence  of  an  agreement  so  to  do,  release  appellant  from 
his  obligation  to  conyey  the  property,  and  was  immateriaL     (Id.) 

18.  Advancement  of  Monet  to  Cobpobation — ^Position  of  Cbedttob.— > 
The  advance  of  money  by  the  defendant  to  the  corporation  only 
placed  defendant  in  a  position  in  common  with  other  creditors 
thereof,  and  could  not  entitle  him  to  withhold  the  conveyance  of 
the  lots  unless  his  claim  was  paid.     (Id.) 

18.  CoNTBAOT  OF  SALE — SuPPOBT  OF  FINDINGS. — Held,  that  the  evi- 
dence in  the  record  conclusively  supports  the  findings  that  the  de- 
fendant entered  into  an  agreement  to  sell  the  lots  in  controversy, 
and  that  his  conduct  was  such  as  to  estop  liim  from  claiming  the 
•ontrary.     (Id.) 

See  Place  of  TriaL 

8TABE  DECISIS. 

1.  CLAiic  AND  Delivebt— Croppino  Lease — Tenancy  w  Cohicow— 
Law  of  the  Case. — In  an  action  of  claim  and  delivery  where  the 
court  decided  on  a  former  appeal  that  the  instrument  of  lease  between 
the  parties  must  be  deemed  only  a  cropping  contract,  and  that  by 
virtue  of  its  provisions  the  parties  were  cotenants  in  the  fruits 
raised  during  the  time  of  the  contract,  and  that  each  has  an  equal 
right  with  the  other  to  the  possession  of  the  fruit,  the  construction 
of  the  contract  is  the  law  of  the  case  upon  m  second  appeal. 
(Adams  v.  Thornton,  455.) 

8.  Eight  to  Nonsuit — Distinct  Evidence — ^Law  of  Case  Inappli- 
GABLE. — ^The  decision  upon  the  former  appeal  that  the  defendant 
was  entitled  to  a  nonsuit  Is  not  the  law  of  the  case  upon  the  second 
appeal,  where  the  evidence  at  the  second  trial  is  so  distinct  as  to 
render  the  granting  of  a  nonsuit  thereat  erroneous.     (Id.) 

I  8.  Beplevin   Maintainable    When    Shabb    mat  be   Ascebtained.— 

I  Where  the  personal  property  held  in  cotenancy  is  readily  divisible 
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bj  weight  or  measorement  into  portions  absolutely  alike  in  quality 
and  yalue,  and  an  equal  division  thereof  was  in  fact  made  by  the 
cropping  tenant,  placed  in  separate  piles,  each  pile  having  a  sepa- 
rate letter,  and  the  lessor's  share  was  tendered  to  him  and  re- 
fused, and  the  lessor  took  possession  of  all  the  fruit  and  refused 
to  return  the  tenant's  share  upon  demand,  replevin  by  the  crop- 
ping tenant  may  be  maintained  to  secure  his  share  of  the  crop 
from  the  lessor.     (Id.) 

4.  Aegumxnt  upon  Appsal-— Point  Mads  in  Bbplt  Bbibp. — The  faet 

that  the  point  was  first  made  by  appellant  in  his  reply  brief  that 
the  law  of  the  ease  does  not  apply  where  the  plaintiff's  evidence 
Is  different  upon  the  new  trial  does  not  preclude  the  decision  of  tlM 
point  by  this  court.     (Id.) 

8m  Bond,  1,  2;  Eminent  Domain,  1,  S. 

STATE  LANDa 

1.  Begession  op  Lake — Tbutr  of  Appidavit — Subsequsnt  Aoan- 
MBNT  TO  SxLii  Bbporx  Cebtipicate. — ^Where  it  appears  that  at 
the  time  of  an  application  to  purchase  state  lands  uncovered 
by  the  recession  of  a  lake,  in  pursuance  of  the  act  of  1893, 
that  the  prior  applicant  truthfully  stated  in  his  affidavit  that  he 
desired  to  purchase  the  land  "for  his  own  use  and  benefit,  and  for 
the  use  and  benefit  of  no  other  persons  whatsoever,"  a  subsequent 
agreement  to  sell  the  land  to  another  person  about  forty  days 
after  the  application  and  before  the  issuance  of  the  certificate  of 
purchase  is  not  forbidden  by  that  statute,  nor  by  any  statute  of  the 
state  for  the  sale  of  state  lands.     (Bryan  v.  Graham,  599.) 

i.  Statotb  Allowing  Sale  op  Cebtipicate — Constbuctivb  Pouot 
•p  Law — ^Restbaints  upon  Alienation. — The  express  statutory 
grant  of  the  right  to  sell  "certificates  of  purchase  and  all  rights 
acquired  thereunder,"  in  section  1315  of  the  Political  Code,  cannot 
be  construed  as  an  expression  of  legislative  intent  that  one  who 
agreed  to  sell  after  filing  his  application,  and  before  the  issuance 
of  his  certificate  of  purchase,  should  lose  his  right  to  purchase. 
The  policy  of  the  law  is  to  discourage  restraints  upon  aUenation. 
(Id.) 

5.  Eppbot  op  Subsequent  Contbaots  op  Salb  as  Evidencb — Con- 
PLiOT  OP  Evidence — Supfobt  op  Finding. — ^Assuming  that  contracts 
to  sell  made  subsequentiy  to  an  application  to  purchase  state 
lands,  before  the  issuance  of  a  certificate,  would  constitute  any 
•vidence  tending  to  show  the  falsity  of  the  affidavit,  which  would 
defeat  the  purchase,  yet  where  it  appears  that  there  ivas  neverthe- 
less a  conflict  of  testimony  upon  the  issue  as  to  whether  or  not 
defendant,  at  the  time  he  made  the  prior  application  to  purchase, 
did  so  for  his  own  use  and  benefit,  the  finding  of  the  court  in  his 
favor  on  that  issue  cannot  be  disturbed  upon  appeaL     (Id.) 


862  Statute  of  Limitations. 

STATUTE  OF  LDilTATIONa 

L  Account  Btatxd — ^Unpaid  Intekxst  on  Babrbd  Noti  Paid  Am 
BuBiUENDXBXD.— Where  at  the  time  of  stating  an  account  porportiBg 
to  be  for  unpaid  interest  on  a  note  which  was  barred  by  the  statate 
of  limitations^  and  whieh  had  been  fullj  paid  and  surrendered  more 
than  six  years  prior  to  such  account  stated,  the  cause  of  aetion  for 
snoh  interest  is  barred  by  section  887  of  the  Code  of  (SM  Pro- 
eedure.     (Yisher  t.  Wilbur,  562.) 

1.  Effbot  of  Aooount  Stated— Opkration  of  Statute. — As  soon  as 
an  aeeount  ceases  to  be  open  and  the  balance  is  ascertained  and 
assented  to.  It  becomes  a  stated  account,  and  the  balance  is  at 
onee  subject  to  the  operation  of  the  statute.     (Id.) 

8.  Evidbnos  upon  Account  Statbd— Bas  or  Statute. — ^Upon  the 
theory  that  the  aetion  was  for  money  had  and  received  upon  an 
aeeount  stated,  any  evidenee  Televantly  bearing  upon  the  alleged 
bar  of  the  statute  pleaded  in  the  answer  was  admissible  to  show 
that  the  account  stated  was  for  interest  on  a  barred  note.    (Id.) 

4.  Trust  Thbobt  of  Gohplaint—Yaiiancb— Proof  or  Relation  of 
Debtor  and  Creditor. — ^A  trust  theory  of  the  plaintiff  as  to  the 
money  evidenced  by  the  promissory  note  is  at  variance  with  eri- 
denee  showing  simply  and  only  the  relation  of  debtor  and  creditor 
between  the  parties,  and  that  the  particular  transaction  from  which 
the  alleged  indebtedness  arose  was  in  no  manner  impressed  with  the 
qualities  of  a  trust.     (Id.) 

6.  AOKNOWLEDeMSNT  OF  DEBT— NEW   PbOMISE — ^LETTERS    WRITTEN   TO 

Heir — Subsequent  Appointhent  as  Administrator. — ^Assuming 
that  letters  written  by  the  supposed  debtor  to  a  single  heir  of 
the  creditor,  who  at  the  time  was  not  a  representative  of  the  estate, 
or  authorized  to  bind  it,  contained  language  which,  if  written  to 
the  creditor  or  his  personal  representative,  would  eonstitute  a 
sufficient  acknowledgment  to  take  the  debt  out  of  the  operation  of 
the  statute,  they  could  not  have  that  effect,  there  being  no  privity 
of  contract  between  the  debtor  and  the  heir;  and  the  subsequent 
appointment  of  the  heir  as  administrator  could  not  have  the  effect 
to  revive  the  right  of  action  because  of  such  prior  letters.     (Id.) 

6.  Revival  of  Barred  Claim — ^Writing  Essential — Express  or 
Implied  Promise — ^Unequivocal  Acknowledgment  of  Debt. — ^in 
order  to  revive  a  claim  whieh  is  barred  by  statute,  a  writing  is 
essential,  and  it  must  contain  either  an  express  or  implied  promise 
to  pay  an  existing  debt.  In  the  absence  of  an  express  promise, 
the  acknowledgment  must  be  unequivocal,  and  must  contain  a 
direct  and  unqualified  admission  <>f  an  existing  debt  for  whieh  tha 
party  is  liable,  and  which  he  is  willing  to  pay.     (Id.) 

f.  lN8X;mCIBNT    AOKNOVfTLEDGMENT — ^VaGUE     AND     CONDITIONAL     DBO* 

LARATION. — ^A  vague,  indeterminate  and  conditional  declaration  ia 
R  letter  that  if  the  estate  has  any  valid  claim  ag^iail  tho  wiitsE 
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he  wiB  pa/  it  if  he  ever  gets  money  enough  to  do  lo  doei  not  cob* 
•titute  an  acknowledgment  from  which  even  a  conditional  promise 
to  pay  the  specific  debt  declared  upon  can  be  implied.     (Id.) 

8.  Plbading — EviDXNCS— Vabiancb  in  Pbomisb. — Where  one  new 
promise  is  set  forth  in  the  complaint,  the  plaintiff  cannot  recover 
upon  proof  of  another.    (Id.) 

9.  Claih  AoiLiNOT  EsTAin — Ckedit   or   Account   Sxtxd   upon — Sub- 

sisting DXBT  Nkoativxd.— A  claim  presented  bj  the  defendant 
against  the  estate,  allowing  a  credit  for  the  account  sued  upon, 
and  showing  a  balance  due  from  the  estate  to  the  defendant,  does 
not  show  an  acknowledgment  of  an/  subsisting  debt  as  to  such 
account,  but  expressly  negatives  such  inference.     (Id.) 

10.  Finding  upon  Bab  or  Statute — ^Buling  upon  Evidencb  witb- 
OUT  Pbejudicb. — ^Where  a  finding  that  the  cause  of  action  was 
barred  by  the  statute  of  limitations  is  supported  by  the  evidence, 
any  rulings  upon  evidence  which  was  offered  and  received  on  the 
merits  of  the  case,  having  no  relation  to  the  plea  of  the  statute, 
whether  erroneous  or  not,  were  without  prejudice.     (Id.) 

See  Agen<7,  8;  Bond,  4;  Contract,  27;  Criminal  Law,  18-15; 
Estates  of  Deceased  Persons,  2-4  j  Husband  and  Wifs^  4/ 
Mortgage^  1-3;  Pleadings,  6. 

TAXATION. 

1,  Tax  Title— Objbotions  to  Evidbnck— Bbsebtation  or  Buunos  bt 
CouBT— Bbasons  not  Stated. — ^Where  the  defendant  relied  upon  • 
tax  title  derived  from  the  state,  objections  to  the  introduction  of 
which  were  formally  stated,  and  the  defendant  had  full  opportunity 
to  answer  them,  and  rulings  thereupon  were  reserved  with  the  con- 
sent of  both  parties,  it  cannot  be  held  that  the  defendant  was  preju- 
diced by  the  final  ruling  excluding  the  titie  without  stating  the 
reasons  for  such  ruling.     (Preston  ▼.  Hirsch,  485.) 

8.  Invalid  GEBTincATB  or  Salb — ^Failubb  to  Bbcitb  Ybabs  or  As- 
BBSSMENT— Void  Deed. — ^Under  section  3776  of  the  Political  Code 
requiring  a  eertiflcate  of  sale  by  a  tax  collector  to  the  state  for 
delinquent  assessment  to  redte  the  year  of  the  assessment,  a  cer- 
tificate which  recites  that  the  property  was  assessed  in  the  year  18^ 
Ss  void  and  a  deed  issued  thereunder  to  the  state  conv^ed  no  titie. 

8.  Becital  or  Ybab  in  Caption. — ^The  recital  of  the  year  in  the  cap- 
tion of  the  certificate  is  immateriaL  The  caption  is  no  part  of  the 
certificate  to  which  the  tax  collector  certified,  and  cannot  be  referred 
to  in  aid  of  the  certificate  in  a  matter  required  by  the  statute  to 
appear  therein.     (Id.) 

4.  Pboceedinob  on  Tax  Sale  in  Invituh — Striot  Pubsuit  or  Stat- 
Oebs. — ^Proceedings  on  tax  sale  are  m  invitum,  and  to  be  valid  oasl 
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be  9iricti  juris.  The  power  exercised  is  purely  statntorj,  and  Um 
fteps  directed  by  the  statute  must  be  strictly  pursued.     (Id.) 

See  Irrigation  Distriet,  1-8;  Lease,  9. 

TBTJ8T. 

L  Balis  bt  Tbustis— Conyibkatiok  bt  Ooubi^-Abssngi  or 
Law — ^Tebms  of  Instrument  Ck^NTBOLUNG. — ^In  the  abeenee  of 
express  law  in  this  state  requiring  sales  of  property  by  a  trustee, 
testamentary  or  otherwise,  to  be  confirmed  by  a  court,  resort  must 
be  had  to  the  terms  of  the  instrument  creating  the  trust  and  defining 
the  duties  of  the  trustee  in  determining  whether  the  power  of  sale  is 
unqualified  or  not  subject,  under  any  circumstances,  to  be  eon- 
trolled  or  interfered  with  by  a  eonrt  (Murphy  ▼.  Union  Trust  Co., 
146.) 

1.  POWXB   Oy    TBUSTBB   to    BDNYSST    and    to    SsLL — CONFIBICATIOK — 

fipxcxno  PxKPOBMANCB— Want  of  Jurisdiction. — ^Where  the  in- 
strument creating  the  trust  vested  the  trustee  with  full  title  and 
power  to  change  the  inyestment  and  to  reinvest  with  full  power  of 
sale  in  relation  to  the  real  property,  the  superior  court  had  no  jur- 
isdiction of  a  petition  by  the  trustee  to  confirm  a  proposed  bid,  un- 
less a  higher  bid  is  obtained  in  court,  or  of  an  intervention  by  the 
proposed  purchaser  to  enforce  a  confirmation  of  the  sale  by  way  of 
specific  performance  of  an  alleged  contract  of  sale,  and  the  court 
properly  dismissed  both  proceedings,  without  reference  to  the  moot 
question  whether  the  alleged  contract  of  sale  did  or  did  not  exist 

(Id.) 
t.  Enfobcbicint  of  Tbusi^— Complaint— Dxath  of  Pabtixs — Laohbs 
Babbino  AonoN — Gbnoial  Dxmubbxb. — In  an  action  by  the  admin- 
Sstiator  of  a  deceased  wife  against  the  administratrix  of  the  de- 
eeased  husband  to  enforce  a  trust,  where  the  complaint  shows  that 
the  trust  arose  out  of  a  transaction  occurring  more  than  forty-five 
years  before  the  action  was  begun,  that  there  was  no  accounting 
between  the  parties,  that  an  accounting  would  involve  purchases 
and  sales  extending  through  more  than  forty-five  years,  and  after 
their  death,  it  is  manifest  that  the  court  cannot  do  complete  justice 
at  so  lata  a  day,  such  laches  appears  upon  the  face  of  the  complaint 
as  to  bar  any  right  of  action,  and  the  defense  thereof  may  be 
raised  by  general  demurrer  to  the  complaint^  which  it  was  error  to 
overrule.     (Elliott  v.  Clark,  8.) 

4.  AoooimTiNa  OF  Tbust  Monxts — ^Plxadino — ^Absxngb  of  Dbmub- 
BBB  TO  Complaint — Infbbsntial  Avebmxnt — ^Deposit  in  Bank  in 
Tbust. — In  an  action  for  an  accounting  of  money  alleged  to  have 
been  delivered  in  trust  by  plaintiff  to  the  defendant,  although  tlie 
eomplaint  does  not  in  direct  terms  allege  that  defendant  accepted  the 
■ion«iy  in  trusty  or  agraed  to  keep,  deposit  or  invest  it  for  the  phUa- 
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tiff,  jaty  in  ilid  absence  of  anj  demurrer,  it  is  saffieient  that  sneh 
essential  fket  appears  inferentially  from  an  averment  that  the  de- 
fendant deposited  a  specified  part  of  the  mono/  in  a  certain  savings 
bank  in  trust  for  the  plaintiff.     (Dillon  v.  Gross,  766.) 

6.  AonoN  IN  Equxtt — Just  Tbial. — The  court  was  justified  In  treat- 
ing the  action  as  one  in  equity,  in  which  the  defendant  was  not  «n- 
titled  to  a  jury  trial.     (Id.) 

6.  OONTINUING    TBUST — STATUTE    OV    LnciTATIONS— DbHAND    AMD    BA- 

FUSAL.— Where  the  case  made  bj  the  pleadings  and  the  evidence 
was  a  continuing  trust,  the  statute  of  limitations  did  not  commence 
until  demand  and  a  refusal  of  the  defendant  to  aeconnt  for  the 
money  which  occurred  shortly  before  the  action  was  begun.     (Id.) 

f.  Findings — Oonsistenot — ^Monst  Paid  Dubino  Minobitt  and  Av- 
TKB  Majobitt. — Held,  that  a  finding  that  as  to  money  paid  by 
plaintiff  to  defendant  during  his  minority,  the  defendant,  who  was 
plaintiff's  father,  did  not  relinquish  his  right  to  the  money  so  paid, 
is  not  inconsistent  with  a  finding  that  the  money  delivered  to  plain- 
tiff after  majority  was  delivered  to  defendant  in  trust,  to  be  kept 
invested  and  deposited  for  plaintiff.     (Id.) 

8.  Accounting — Patmbnts  bt  Detendant — Oountbbclaim — Com- 
pensation oy  Cboss-demands. — In  the  accounting  between  the  par- 
ties, payments  made  by  defendant  to  plaintiff,  defendant  is  en- 
titled to  credit  for,  though  pleaded  as  a  counterclaim,  and  the  stat- 
ute of  limitations  cannot  apply  to  the  right  to  such  credits.  The 
eross-demands  must  be  deemed  compensated  so  far  as  they  equal 
0aeh  other,  under  section  440  of  the  Code  of  (Hvil  Pzocednza. 
(Id.) 

Bee  Agen^,  8;  Estates  of  Deceased  Persons,  6, 
UNLAWFXTL  DETAIKEB.    Bee  Lease,  8. 

VENBOB  AND  VENDEE.    See  Agency,  10-12;  Specific  Perfonnaaeit 
VENUE.    See  Place  of  Trial. 
WABBANTY.    See  Agency,  1-3;  Contract,  18. 

WATEB  AND  WATEB  BIQHTS. 

L  Wateb  Bights — Wateb  Flowing  ntoic  Wells  on  Abandoned  Oil 
Claim — Ineftective  Deed. — ^Where  an  oil  mining  claim  has  been 
abandoned  by  the  owner,  after  sinking  several  wells  thereon,  without 
the  discovery  of  oil,  the  abandoned  claim  reverts  to  its  original 
status  as  part  of  the  public  domain ;  and  a  subsequent  deed  from  the 
original  owner,  conveying  all  right  in  the  land  and  in  the  waOa 
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and  water  therein  and  flowing  therefrom,  la  ineffective  to  convej 
any  interest  in  the  land  or  water.     (Wolfsldll  ▼.  Smith,  175.) 

t.  AFFBOPRUnON    OV    WATBB    IN    StBXAMS    ON    PUBLIO    LAND — QuOIN 

IMICATIBIAL — ^Pkbcolation. — ^Wator  flowing  in  a  stream  on  public 
land,  whether  from  a  spring,  or  from  abandoned  wells  situated 
thereon,  is  subject  to  ^[tpropriation  under  seetion  410  of  the  CiTil 
Code.  The  fact  that  the  stream  maj  be  owing  to  the  percolation 
of  water,  whether  caused  naturally  in  a  flowing  spring  or  artifieially 
In  flowing  wells  bored  in  the  ground,  is  immaterial.  The  stream  in 
each  ease  is  equally  the  subject  of  appropriation.     (Id.) 

8.  Modi  or  Affbopriation — Notigb— Diuobnt  Pboskcution  of  Work 
— BMhinov  TO  NOTIOE — HiNDKANCK  BT  Sbitlbb.— Under  the  CiTil 
Code,  the  posting  of  the  notice  of  claim  to  the  water  does  not  alone 
constitute  an  appropriation,  but  within  sixty  days  thereafter  the 
construction  of  the  means  of  diversion  must  be  commenced  and  pros- 
ecuted diligently  and  uninterruptedly,  and  when  completed  the 
claimant's  right  to  the  use  of  the  water  relates  to  the  time  of  post- 
ing the  notice.  But  where  the  wells  were  capped  by  a  subsequent 
settler  on  the  land  so  as  to  hinder  the  completion  of  the  work,  said 
settler  is  in  no  condition  to  assert  that  the  claimant  had  failed  to 
prosecute  the  work  with  diligence  and  to  become  an  active  appro* 
priator.     (Id.) 

4.  Pbiobity  of  Bioht  of  Way  Against  Sbttlbbs. — Under  the  aet  of 
Congress  of  July  16,  1866,  and  the  amendments  thereto,  the  right 
of  way  for  vested  and  accrued  water  rights  and  rights  to  ditches 
used  in  eonnection  therewith  aro  assured  against  subsequent  setr 
tiers  and  homestead  claimants.     (Id.) 

6.  Effbot  of  Posting  Notice— Vbstbd  Bight. — ^By  posting  the  no- 
tice of  claim  in  a  conspicuous  place  at  each  of  the  wells,  before  any 
settlement  including  the  same,  the  claimant  became  vested  with  the 
right  to  use  the  stream  of  water  flowing  therefrom,  together  with 
the  right  to  construct  over  and  across  the  land  the  necessary  ditches 
to  convert  and  conduct  the  same  to  the  place  of  intended  use,  as 
against  any  subsequent  settlers  whose  claim  included  the  same  or  any 
part  thereof.     (Id.) 

C  Bufficibnt  Bboobd  of  NonoB — Aoknowledombnt  not  Bbquired. 
Where  the  notice  posted  at  each  well  was  identical,  it  was  only 
necessary  to  record  one  copy  thereof,  and  no  acknowledgment  of 
the  notice  was  necessary  to  insure  its  proper  record.  The  purpose 
of  recording  is  to  furnish  notice  of  claimant's  rights  to  subsequent 
settlers  upon  the  land,  or  subsequent  appropriators  of  the  water;  and 
the  record  of  a  single  copy  of  the  notice  is  sufficient  for  that  pur- 
pose.    (Id.) 

T.  Bight  of  Wat  fob  Pifb-unb. — The  fact  that  one  of  the  defend- 
ants, prior  to  plaintiff's  appropriation  of  the  stream  of  water,  had 
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taken  tteps  to  obtain  a  right  of  wny  for  a  pipe-line  OTor  the  land, 
the  boundaries  of  which  proposed  ri|{ht  of  way  indaded  the  land 
on  which  the  wells  were  located,  gave  him  no  right  as  against  plain- 
tiff's appropriation  of  the  stream  of  water  flowing  therefrom. 
(Id.) 
$.  Limit  ov  Vebtsd  Water  Right — Development  of  Additional 
Wells  not  Included. — The  vested  water  right  belonging  to  the 
appropriator  of  the  stream  of  water  flowing  from  the  existing  wells, 
as  against  subsequent  claimants  of  the  land,  is  limited  to  the  right 
to  complete  the  construction  of  the  ditch  so  as  to  divert  such  stream 
to  the  point  of  intended  use,  and  does  not  include  the  right  to 
enter  upon  the  land  for  the  purpose  of  developing  water  by  boring 
additional  wells.     (Id.) 

See  Eminent  Domain,  7-11. 
WILLS.    See  Estates  of  Deceased  Persons,  5-U. 
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